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Abstract 

This is a study of how New Brunswick judges interpreted the BNA Act in the first 

decades of Confederation. Particular attention is paid to The Queen v. Chandler (1869), to 

City of Fredericton v. The Queen (1979), and to the opinions of William Johnstone Ritchie in 

early constitutionat cases of the Supreme Court of Canada. It concludes that constitutional 

adjudication in New Brunswick: opened deep fault lines in the province's legal culture on the 

relationship between legislatures and courts and the definition of constitutional law; produced 

a clash of constitutional visions based on different understandings of how confederation made 

federalism and the English constitution consistent; revealed the inf uence of a provincial rights 

understanding of confederation that Iinked federalism and constitutional interpretation to the 

protection of individual rights; produced indigenous understandings of the BNA Act that 

anticipated the achievements of provincial rights in Privy Council cases. 
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Chapter 1 

Introduction 

The history of the early years of the judicial interpretation of the British North Amenca 

Act1 has been largely told as the history of the decisions of the Judicial Cornmittee of the Privy 

Council. There has been some attention paid to the early constitutional rulings of the Supreme 

Court of Canada, but most often, the treatment is either cursory (frequently, only the outcomes 

are stated) or ancillary to a focus either on the institution or on the career of particular judges.' 

Relatively little attention has k e n  paid to the constitutional nilings of the superior courts of the 

province~.~ 

The reasons for this are probably obvious. Legal scholars have played a large role in 

writing the history of Canadian constitutional law and they have undoubtedly been guided by 

the lawyer's tendency to rneasure the importance of a case by it's continuing doctrinal 

relevance to contemporary law. Cleariy, from that perspective, the constitutional rulings of 

Canadian courts in the first decades of Confederation have been overtaken by the rulings of 

the Privy Council or, since 1949, by the rulings of the Supreme Court of Canada. 

Historians may have been influenced by the same consideration but also by the sense 

that, beyond their doctrinal significance, court decisions have no or rnodest usefulness as 



historical records precisely because they focus on legal doctrine and technicality. For 

historians of Confederation, this impression would understandably be reinforced by the 

experience of reading the constitutional decisions of the Privy Council. For the most pari, 

these were written in the language of legal forrnalism or positivism. VVith the exception of a 

few paragraphs frequently taken to give a glimpse of an underlying (and mistaken) theory of 

Confederation, the Privy Council's rulings detached constitutional interpretation from political, 

econornic and social context as well as from the history of Confederation.' They insteaa 

portrayed doctrinal outcornes as coming from the "tnien rneaning of the words and structure 

of the constitutional text, derived by disinterested and technical reading of that text. 

It is possible as well that all scholars in the field have been influenced by a sense that 

Canadian judges of the post-Confederation period were not capable of producing judicial 

wnting of lasting significance and interest, and especially so in the constitutional sphere. 

Ironically, the frequency with which the Privy Council overruled the Supreme Court of Canada 

has probably contributed to this sense, notwithstanding that criticisrn of the Privy Council itself 

has been a mainstay in the literature for 60 years. Low expectations of Canadian judges rnay 

also have flowed naturally enough from the patterns of political prefement that were the 

dominant route to the benct~,~ as well as by the low assessment of the originality and creativity 

of Confederation-era judges in other areas of law.' Low expectations might also seem an 

obvious corollary of the belief that the generation of public men who made Confederation, and 

that also produced the judges who decided Canada's first constitutional cases, was not 

activated by grand political or constitutional philosophies but by immediate and pragmatic 

necessities or ambitions, be it the resolution of the deadlock between Canada East and 

Canada West, the fear of American aggression or the mutual desire of al1 provinces for 

broader markets. 

Whatever the influences, it is arguable that historians have, with some exceptions, 

overlooked the potential usefulness of constitutional adjudication in the Canadian courts in the 

early years of Confederation as a source for constitutional legal history. For approxirnately the 

first two decades of Confederation, provincial courts and the Supreme Court of Canada 

decided constitutional cases when there was either little or no guidance as to how they should 

do it frorn either the Privy Council or from constitutional scholarship. Throughout these 

decades, fundamental questions about the basic structure and key features of the constitution 

remained outstanding, even as the body of decisions from higher courts and the nurnber and 

quality of books on the constitution increased.' There is the possibility therefore, that 



Canadian constitutional cases from these eady years of Confederation can enlighten as to how 

and what Canadian lawyers and judges who had lived through Confederation thought about 

the constiution before being told how and what to think about it by higher authorities. 

This study explores this potential through reconstruction of the experience of the judges 

of New Brunswick in constitutional adjudication during the first two decades of Confederation. 

It aims to know what this reconstruction of adjudicative experience can tell us about 

constitutional thought in New Brunswick, about New Brunswick attitudes to Confederation, 

about patterns of legal thinking in New Brunswick and beyond, and about the broader 

development of Canadian constitutional law. It asks how the interpretation of the constitution 

by the judges of New Brunswick reflect the arguments for and against Confederation made in 

the years 1864-1 867. It asks what constitutional interpretation in New Brunswick reveals about 

how New Brunswick thinking on the constitution and Confederation was alike or different from 

thinking on the same subjects in other provinces. Throughout, the emphasis is on 

reconstruction and exposition. The quality of the constitutional doctrine produced is of less 

interest than what the doctrine, such as it was, tells us about the understanding of 

Confederation, of constitutional law and of judging that these New Brunswick judges brought 

to the BNA Act. 

Much of the analysis is dedicated to constitutional cases decided in the New 8runswick 

Supreme Court, including those decided when William Johnstone Ritchie was Chief Justice of 

that Court, but the frame of reference is not limited to New Brunswick cases. It also 

encompasses the broader experience in constitutionai litigation of Ritchie, the most prominent 

and eminent New Brunswick jurist of the period, on the Supreme Court of Canada after his 

appointment to that Court in 1875. With one exception, the focus is on cases decided before 

1883, the year of the Privy Council's decision in Hodge v. The Queen.' The reason is not only 

that the more interesting parts of the New Brunswick experience happen before 1883, but also 

because I want to hear the voice of New Brunswick judges before it became significantly mixed 

with doctrine from the Privy Council. From Hodge forward, it can be assumed that Privy Council 

doctrine became steadily more influential. 

In broad outline, what emerges are judges who took constitutional adjudication senously 

and who grappled eamestly to understand and to explain the meaning of the BNA Act, a legal 

instrument unlike any other they had been asked to interpret. They entered into the world of 

constitutional adjudication professing confidence that it would be easy and straightforward but 

quickly found themselves sharply disagreeing over what the BNA Act meant and over how that 



meaning was to be derived and from what sources. They started with consensus built on the 

BNA Act as a statute that imposed subordinate federalism, rnoved through deep and bitter 

disagreement about surprisingly fundamental issues and insights, and ended again with 

consensus that the BNA Act was a constitution that enshrined the desire of the confederating 

provinces for coordinate federalism. Through this transition, the judges of New Brunswick were 

forced to learn federalism by k i n g  challenged to apply the broad and general framework of the 

BNA Act to the type of questions that only anse from specific cases. 

Along the way, the judges translated arguments previously used to defend or attack 

Confederation in the political sphere into legal arguments for competing interpretations of the 

BNA Act, particularly for broad or narrow legislative mandates for either the federal Parliament 

or provincial legislatures. In consequence, we see some of the underlying constitutional 

premises of the provincial rights movement emerging in the cases, particularly the continuity 

of provincial autonomy with the pre-Confederation achievement of provincial responsible self- 

government. We see, in reaction, a competing understanding of Confederation and of judicial 

review, based on ideas and values from nineteenth century Canadian toryism. Significantly, 

we see Ritchie at the Supreme Court of Canada and the judges back in New Brunswick 

anticipating the general thwst and, in some respects, the specific detail, of later Pnvy Council 

rulings by evolving to an understanding of the BNA Act that was increasingly favourable to the 

provinces. And notwithstanding the limits of experience and of ability under which they 

laboured, the New Brunswick judges gave or at least suggested explanations for these 

outcomes that perhaps made thern more understandable than the explanations later given by 

the Privy Council. 

From these perspectives, the very assumptions about the quality of Canadian judges 

that have perhaps inhibited much scholarly attention to early Canadian constitutional 

adjudication, especially in the provinces, are partly what makes the New Brunswick decisions 

of historical interest. The constitutional jurisprudence of the New Brunswick judges is worthy 

of investigation precisely because of their background in the politics of the Confederation era 

and precisely because they were, by professional background and interest, as much politicians 

as lawyers. Indeed, some of them probably thought of themselves in these tems even after 

k i n g  appointed to the bench. 

Accordingly, the New Brunswick judicial experience contributes to out understanding 

of the relationship between law and politics and between courts and legislatures in the late 

nineteenth century. Confederation has obviously long been understood as a change in the 



political order of massive proportions, but perhaps there has still been insufficient assessrnent 

of the impact of Confederation within the world of lawyers and legal institutions, at least in a 

Maritime context. Particularly in comparison to the American constitutional experience, there 

has been a tendency to see division of powers law as rather technical and limited in it's broader 

implications for the central questions of constitutional law, such as the relationship between the 

individual and the state, the nature of federalism and the role of the courts. Again, the 

positivism of the Privy Council has perhaps nourished these tendencies. What has been 

missed (with some exceptions) is the reality that however limited the scape of constitutional law 

under the BNA Act, Confederation meant that constitutional law œased to be only for political 

institutions, as it had been in British North America until Confederation. It meant a power of 

judicial review over the conduct of legislatures that, although limited relative to American or later 

Canadian experience, was novel and significant, especially on the accommodation of federalism 

and the British constitutional model. Little if any of this shows up in the reports of Privy Council 

decisions. It does in the law reports of post-Confederation New Brunswick. 

The balance of this chapter presents an ovewiew of the constitutional cases that arose 

in New Brunswick, a more detailed introduction to the themes that appear in later chapters and 

a summary of the organization of those later chapters. Before proceeding however, it may be 

helpful to briefiy set out the principte conclusions of this study. First, the New Brunswick judiciaf 

experience strengthens the thesis that the provincial rights movement drew upon constitutional 

ideas that had deep roots in New Brunswick as well as Ontario and other provinces. In 

particular, it shows that New Brunswick judges linked federalism to individual rights through 

provincial jurisdiction and provincial self-government. Second, the New Brunswick judges cared 

deeply about the tension at the centre of the BNA Act between federalism and consistency with 

the constitution of the United Kingdom. Their deep disagreements about the scope and relative 

importance of federal and provincial legislative powers was, in an important way, connected to 

disagreement about how to accommodate federalism within the British constitutional model. 

The third conclusion is that the experience of the New Brunswick judges strongly suggests that 

their evolution from subordinate to coordinate federalism was one that emerged, to a significant 

degree, from within their adjudicative experience of deciding cases and the deeper knowledge 

of the BNA Act that this experience produced. In other words, it came in part from their 

engagement with the complexity of the BNA Act and what they learned from that engagement. 

The ongoing debates over the motivation lying behind the frequently alleged preference 

of the Privy Council is the broader context for these conclusions. New Brunswick constitutional 



adjudication, conducted by judges who lived through and participated in the Confederation 

process, shows judges rnoving from subordinate to coordinate federalism. In the process, they 

applied ideas and values that were important elements of the provincial rights understanding 

of Confederation. Their experience may suggest that comparing Privy Council interpretations 

of the BNA Act in the 1880's and 1890's to the political or draft-persons understanding of the 

Act in 1867 misses the potentially dynamic and intervening impact of the adjudicative 

experience as a source of a more nuanced understanding of the complexity and arnbiguity of 

the wrîtten text of the constitution that 1867 produced. 

II 

Between 1867 and 1 895 the Supreme Court of New Brunswick decided 26 constitutional 

cases.' Twenty-three of these cases concemed the division of powen created by sections 91 

and 92 of the BNA Act.'' One of the remaining cases involved the Court's rejection of the daim 

of New Brunswick Cathofics to constitutionally protected educational rights,ll another the 

Court's niling that the province could create and appoint parish  court^.'^ and the last the Court's 

ruling that the office of the Lieutenant-Govemor had retained its pre-Confederation status as 

a direct representative of the Crown, therefore endowed with prerogative rights. l3 In the cases 

on education rights and the Lieutenant-Govemor's relationship to the Crown, appeals made 

their way to the Privy Council and the New Brunswick Court was upheld in both. 

Among the division of power cases, 16 concerned the constitutionality of provincial 

legislation covenng a range of matters, including the release of debtors from prison," the 

construction of railways across provincial boundaries.15 the prohibition and licensing of liquor 

sales,16 the licensing of commercial travellers," the taxing of officers and employees of the 

federal go~emment,'~ and the erecting of piers and booms on navigable inland water~ays.'~ 

In total, seven pieces of provincial legislation were ruled ultra viies and unconstitutional. Only 

the decision on navigable waterways resulted in an appeal to the Supreme Court of Canada, 

where the Court's decision in favour of the province was overtumed. None of these nilings 

went on appeal beyond New Brunswick. 

Of the seven cases concemed with federal legislation, two concemed the 

constitutionality of the authority of the federal govemment, claimed through the Fisheries Act, 

to issue licenses for intand fisheries." and two concemed the constitutionality of the Canada 

Temperance Act, or Scott Act. as it was commonly called.21 On both subjects, the Court was 



required to decide the same case twice when it's first decision was simply ignored. It used the 

opportunity to reverse itself on the fishing licence issue by striking the federal legislation down, 

whereas on the temperance issue, the Court reiterated its earlier finding of wnstitutional 

invalidity. 60th rnatters went on appeal to the Supreme Court, with the New Brunswick Court 

being upheld on the Fisheries Act but overturned on the Scott Act, the latter result confirmed 

on further appeal of Fredericton to the Privy Council in Russell v. The Queen. The three 

remaining federal legislation cases concerned the authority of Parliament to confer summary 

conviction jurisdictions on county courts," to place limitation periods on rights of action against 

interprovincial railwayslZ3 and to colled custom duties on goods subsequent to their 

importation.*' 

Frorn al1 of these cases, three stand a~art.~' One is R. v. Chandler, decided in 1869. 

It was the very first case to be decided under the BNA Act by the New Brunswick Court, or any 

other superior court.26 The immediate issue was the relatively narrow one of whether a 

provincial law for the release of debtors was ultra vires, because within the federal bankruptcy 

and insolvency power. But the larger issue was the challenge made, inside and outside Court, 

to the Court's authority to apply the constitution. Chief Justice Ritchie defended judicial review 

by declaring that the BNA Act had totally changed the constitutional status of al1 Canadian 

legislatures. Whereas before Confederation they had exercised "plenary powersn, after 

Confederation, provincial and federal govemments both exercised only delegated statutory 

powers. He declared the division of powers established by sections 91 and 92 to be clear and 

straightfoward, so rnuch so that it was difficult to conceive how the Imperia1 Parliament could 

have stated it any more clearly. The BNA Act established a rule of construction under which 

ail possible uncertainty was avoided by making federal aH matters capable of being claimed by 

both levels of govemment. 

The significance of Chandler is that it shows that the legitimacy of judicial review was 

contested in New Brunswick over the question of its consistency with pre-Confederation 

constitutional experience and identity. Ritchie's denial of plenary status to the New Brunswick 

legislature came as a revelation that provoked a powerful reaction in the legislature and beyond 

that says a great deal about what had and had not k e n  understood to be the legal and political 

consequences of Confederation, particulariy as regards the wnstitutional status of the province. 

The issues raised in the judicial review argument became a sub-text to subsequent judicial 

disagreements over the extent and nature of federal and provincial powers and over the role 

of the courts in constitutional cases. Ritchie had tried to address these issues by denying their 



existence and by embracing subordinate federalism with a vengeance. An important part of the 

story of constitutional adjudication in New Bninswick is how the New Brunswick Court, and 

Ritchie himself at the Supreme Court of Canada, came through the adjudicative process to later 

appreciate the deeper complexity of the BNA Act and to understand the need for more 

fundamental responses to that cornplexity. 

The second case was decided in 1888, close to the other end of the Court's nineteenth 

century constitutional experience. It was Liquidators of the Maritime Bank v. New Brunswick, 

one of two New Brunswick cases from this era that would make their way into modern 

constitutional law as decisions of the Pnvy Council. In many ways, it is properly seen as the 

culmination of the process of evolution that took the New Brunswick judges from the vision of 

Chandlerto a constitution of "CO-ordinate federalism" that is recognizable to modem eyes. The 

question of both commercial and constitutional law was whether the province had priority over 

other creditors due to its ability ta claim crown prerogative. This depended on whether 

lieutenant-govemors were direct representatives of the Crown or only officers of the federal 

government. In the context of a "constitution similar in principle to that of the United Kingdom", 

the answer would determine whether provincial govemrnents were sovereign or subordinate 

governments. It would also either support or undennine the broad reading of provincial heads 

of legislative power that by 1888 was otherwise well advanced. In New Brunswick, the Court 

held for New Brunswick and continuing provincial sovereignty and in doing, rejeded the 

understanding of Confederation that had informed Chandler. To do so, the Court relied on 

Ritchie's post-Chandler opinions in Supreme Court of Canada cases, where Ritchie himself 

implicitly repudiated Chandler. ln the broader Canadian context, Mantirne Bank stands as a 

seminal victory for the provincial rights movement of Ontario. In a New Brunswick frame of 

reference, it can be seen as a much delayed victory for the political and legal cntics of 

Chandler. 

The third case stands out most dramatidly. It is the second Scott Act case of The 

Queen on the Prosecution of Thomas Barker v. The Mayor & c. of Frederict~n,~~ better known 

today by its eventual name in the Pnvy Council as Russell v. The Q~een.~'  Decided in 1879 

in New Brunswick and in 1882 in London, it fonns the link between Chandlerand Maritime Bank 

and captures the dramatic transformation of the New Brunswick Court's constitutional vision 

over the 20 intervening years. 

The case looks very different from the rest even on a very quick review. Five of the six 

judges who sat on the case gave separate opinions, even though the case was decided against 



federal jurisdiction by a five to one majority. In contrast, in more than half of the constitutional 

cases decided before 1895, the Court spoke through a single judgment. There is only one 

other case in which as many as four separate opinions were delivered? In ternis of length 

alone, Fredericton stands out, filling almost 50 pages in the law reports. This also wntrasted 

sharply with the nom. The Court's eariier constitutional decisions averaged 1 1 pages, a length 

exceeded by two of the opinions delivered in FredenCton. 

More important was the wmplexity, richness and breadth of constitutional thought that 

the opinions contained. Whereas the Court more usually focussed on the specific jurisdictional 

question in the case before it, several of the opinions in Fredericton can be fairly described as 

attempts to articulate a general theory of the division of powers as a whole that connected 

sections 91 and 92 to the abjects of Confederation and, just as importantly, to the distinctive 

essentials of British constitutionalism. This resulted in starkly divergent accounts of 

Confederation and of the BNA Act as a constitution 'similar in principle to that of the United 

Kingdomn, and these in turn generated sharp disagreement on the scope of constitutional 

adjudication and the rote of the courts relative to parliamentary institutions. 

Along the way, the judges canvassed many of the issues that would bedevil judges, 

lawyers and scholars well into the twentieth century. One judge (Wetmore) anticipated the 

Privy Council by almost 20 years in seeing the rationale, and perhaps the need, for limiting the 

peace, order and good government power. Another (Allen) anticipated the Privy Council in 

linking a limited reading of 'trade and commercen to the enumeration of more specific powers 

of economic regulation in section 91. The lone dissent (by Palmer) is interesting not only for 

Iinking a broad reading of al1 federal powers to British ideas of the balanced constitution, but 

also because it contained a discussion of the scope of the criminal law power such as would 

not reappear in the jurisprudence for another 50 years." Each of the judges in the majonty 

(and especially Fisher) anticipated the Privy Council in seeing the relationship between federal 

and provincial powers as one of interpretive co-determinacy and in understanding this was, in 

tum, required by the CO-equal sovereignty of the provinces. 

Most intriguingly, in each of the opinions the conclusion on constitutionality reflected 

underlying conceptions of the relationship between wmmunity and the individual and of the 

intersection of this relationship with the objects of Confederation and the structure of the 

division of powen. In the case of the judges in the majority, this manifested itseif, to varying 

degrees, in a struggle to wnnect particular heads of federal power to 'Canada as an economyn 

and particular heads of provincial powers to 'everyday wmmunity contact", to the 'life of the 



neighbourhood", and to "Canadians as members of s~ciety".~' In this way, Fredericton reads 

as a neglected but impressive judicial articulation and validation of what Professor Abel in 1969 

called, "The neglected logic of 91 and 92". 

These three cases were obviously unrelated in doctrinal ternis. But they are connected 

by what they Say about how the thinking of New Brunswick judges on the constitution evolved 

in the firçt two decades of Confederation. Together with Ritchie's separate movement beyond 

Chandler in the Supreme Court of Canada in cases such as Severn v. The Queefl, Citirens 

Insurance v. Parsons31 and Mercer W. Attorney General for Ontario," they tell the story of the 

experience of New Brunswick judges in leaming federalism. 

111 

Because Fedencton is the most interesting and revealing of these cases, it will receive 

the most attention and detailed analysis. Large daims will be made for what it suggests about 

the shape of constitutional thought in New Brunswick and to some extent, in Canada. It is 

important therefore, that the judges who decided Fredericton are not put forward as legal giants 

who influenced the course of Canadian constitutional law and left lasting legacies as 

interpreters of the BNA Act. Several were not regarded as particularly able lawyers or even as 

qualified for the bench by their fellow lawyers." In the case of some, there were serious 

questions of integrity and character. Undoubtedly, aH of this contributed to the defiance that 

greeted the Court's first ruling on the Scott Act, as wefl as that which had earlier greeted the 

Court's first pronouncement on the Fisheries Act. 

In addition, several of the opinions in Fredericton read as attempts to pronounce in the 

grand style of judicial statesmanship, associated now and probably then with the great 

American judges. If sol the gap between ambition and ability was apparent. The reasoning left 

too many unanswered questions, relied too heavily on mere assertion and contained too many 

inconsistencies. The writing was rough, sometimes muddled and highly, even wildly, rhetorical. 

Without doubt, this was partly caused by the fact that the judges were writing at a time when 

no general framework for division of powers analysis had k e n  established. They clearly had 

difficulty producing one of their own. Some of it may also have reflected the apparent animosity 

to tegislated temperance and the difficulty the judges had in explaining their atternpt to write that 

animosity into constitutional law. 

But notwithstanding the apparent bias against legislated temperance and the 



deficiencies of style and reasoning, Frededcton also shows that the judges of New Brunswick 

took the interpretation of Canada's new constitution very seriously. Their judgments lacked 

smoothness of style and sophistication of thought, but they openly grappled with the full 

complexity of sections 91 and 92. Their motivation for working as hard as they did to justify the 

perhaps desired outcome in division of powers ternis is perhaps less important than the 

seriousness of the effort. Thus the disagreement over which level of govemment owned 

temperance became a disagreement between Charles Fisher, who wrote the most interesting 

majority opinion, and Acalus Palmer, the lone dissenter, about the relationship of the 

fundamental principles of the British constitution to the federalism that the BNA Act established. 

In the process, they expressed cornpeting visions of British constitutionalism, both of which 

harkened back to different traditions within pre-Confederation New Brunswick politics and both 

of which resonated with patterns of nineteenth century constitutional thought that extended well 

beyond New Brunswick. They talked expansively about the history of Great Britain and its 

constitutional legacy to Canada and the world, and they talked openly about the political and 

economic aspirations that Confederation was designed to satisfy. 

In consequence, the Fredericton case is surprisingly revealing of what some members 

of the New Brunswick elite thought about Confederation and Canadian constitutional law. And 

the insight it provides is perhaps al1 the more valuable because of the background of the 

judges, including the more highly regarded Chief Justice Allen. Some of their contemporafles 

may not have regarded them as great junsts, but they were men who had been deeply involved 

in the complex mix of New Brunswick law and politics, including the battle for responsible 

govemment, the debates over Confederation and the pre-Confederation battles over legislated 

temperance that were al1 at play in Fredericton. 

This was most strongly the case with Fisher, who had k e n  a principal leader of the 

movement for responsible govemment in New Brunswick, and attorney general and premier 

from 1854 to 1861. His government's indulgence of Tilley's demand for action on intemperance 

had eamed it the name "the Smashers" and defeat in the wild temperance elmction of 1855. 

Fisher also represented New Brunswick at both the Quebec and London Conferences, where 

he was said with Henry of Nova Scotia to have drafted the first version of the BNA Acts His 

election in a York County by-election in 1866 had marked the beginning of the end for Albert 

J. Smith's anti-Confederation coalition go~ernrnent.~~ 

Allen also had a background marked by the mix of temperance and politics, as he had 

entered politics in the 1855 election as an opponent of the govemment's temperance legislation 



and of refom politics generally." Later. in Smith's anti-Confederation coalition govemment, 

he served as attorney-general and represented the branch of anti-Confederation opinion that 

opposed the Quebec scheme of Confederation because it did not abolish the provinces in a full 

legislative union. 

Wetmore's career in politics only started in 1865, but it put him in the centre of the 

debate on Confederation. He was elected for Saint John as an anti-~onfederate.~' Reflecting 

the swing in the public mood that would soon see Tilley and the confederates back in power 

and Confederation realized, Wetmore defected to the confederate position and briefly sewed 

as the province's first post-Confederation premier. 

Palmer, a former president of the New Brunswick Bamsters' Society, had k e n  an 

unsuccessful candidate on behalf of Confederation (in Westrnorland against Smith) in the 

general elections of 1865 and 1866.'O He subsequently eamed his place on the bench by 

representing Saint John as an "independent liberal" in Parliament, where he would speak most 

often, and apparently with some credibility, on the constiiution and where he would confess his 

continuing preference for a legislative union. 

Given these backgrounds, the debates in Fredericton on British constitutionalism and 

its connections to Confederation read as continuations of the debates about Confederation that 

dominated New Brunswick in the yearç 1864-1 867. More particularly, they allow the historian 

to better understand the ideas, values and aspirations that shaped those debates. Fisher's 

fundamental concem was to defend a broad interpretation of the provincial power over property 

and civil rights to ensure that al1 rnatters relating to private life, and most especially to the rights 

of property, remained within provincial jurisdiction. For Fisher, this was necessary not only to 

fulfil the intentions of the founding fathers and the "compact of union," but to guarantee 

legislative respect for property and individual liberty. His premise was that provincial 

legislatures, closer and more directly accountable to the voters, would be less likely to encroach 

on the prerogatives of the individual. This faith in local democracy reflected the arguments of 

New Brunswick leaders who had reacted either for or against Confederation primarily from a 

concem for preservation of provincial political independence." It was a theme also sounded 

by Wetmore, who painted a dark picture of a distant federal govemment able and willing to 

direct a man on the most mundane and minute affairs of his household, including the feeding 

of his horses. Like Fisher, he also invoked the spirit of the "compact of union," confident that 

it controlled and wloured the language of the BNA Act. In ail these respects, both articulated 

core elements of "provincial rights" thinking. 



In response, Palmer lectured his colleagues, but Fisher especially, on the limited role 

of the judiciary in protecting individual rights under a constitutional system, "similar in Principle 

to that of the United Kingdom." If protection against what Fisher described as "sumptuary 

legislation" was wanted, it was to be achieved by looking to Parliament and its embodiment of 

the Canadian version of the three estates of the British realm. In Canada as in Great Britain, 

the "balanced constitution" ensured stability, the great blessing of British govemment. The 

people, said Palmer, were "restrained from passing laws from sudden popular impulse, and ... 
from any k i n g  passed to affect them without the consent of their representatives." This 

approach was premised on a belief in a constitution that protected the people from themselves 

as much as from arbitrary and unaccountable rulers. It was consistent with the preference for 

a complete legislative union that New Brunswick Tories expressed at the time of Confederation, 

a preference that, like the opposite orientation, cut across pro- and anti-Confederation camps.'* 

Just as Fisher echoed the pre-Confederation experience of provincial responsible self- 

govemment, Palmer echoed the views of Confederation that came largely from nineteenth 

century adherence to eighteenth century toryism.* Seen in this light, Fredemon invites further 

reconsideration of the long-held view that New Brunswick's Confederation debate was merely 

a sad reflection of the inertia and small-mindedness of politics in a small province that had k e n  

bypassed by the emerging "spirit of the age.'" It suggests that the New Brunswick debate was, 

at least partially, activated and informed by genuine cornmitment to ideas about the nature and 

purpose of constitutional go~ernment.~ 

In a post-Confederation context, the judgments of Fisher and Palmer resonate with the 

constitutional thought of public men in other parts of Canada as well as with prevailing themes 

in British and American constitutional thought of the nineteenth century. In protean fom, Fisher 

articulated the provincial rights vision that we now associate with David Mills, Oliver Mowat and 

Edward Blake. That he did so in constitutional adjudication reinforces the conclusion of recent 

scholarship that our understanding of provincial rights, and of the development of constitutional 

law, is impoverished by their separate consideration.& Fisher lands support, however 

modestly, to the argument that the provincial rights movement rested on what were understood 

to be legal foundations as much as on jurisdictional ambition or the inter-provincial dynamics 

of party politics. Finally, Fisher challenges the virtually universal assumption that the provincial 

rights movement, was, as an understanding of Canada, exclusively, or even largely, an Ontario 

perspe~tive.'~ 

On the other hand, Palmer's Federicton opinion echoes the constitutional thinking 



usually associated with John A. Macdonald, most obviously in the confidence placed in federat 

powers and the federal govemment. Palmer's federalism was "political federalism" of 

Macdonald, for he came close in Fredericton to saying that matters that Parliament legislated 

upon for the peace, order and good govemment of Canada, were those on which Parliament 

had the authority to enact?' The rationale for this understanding of parliamentary sovereignty 

and of federalism lay partly in judicial enthusiasrn for Confederation as the creation of a new 

nationality unhindered by the centrifuga1 weaknesses apparent in the constitution of the United 

States but ultimately, it lay in the importance of stability as a central constitutional value and the 

belief that a British constitution must have an absolute soveteign at its centre." 

None of these ideas were original to Palmer or Fisher or to the other judges in 

Fredericton, who to varying degrees demonstrated the same influences as Fisher. But what 

rnay have been different, and therefore intriguing, is that the New Brunswick judges were 

prepared to have these debates, at least in Fredericton, within constitutional adjudication. This 

did not make them great constitutional jurists, but it showed they were not men solely motivated 

by political expediency, immune to the impulse of principle or the influence of ideas? This says 

something about elite legal and political culture in New Brunswick. It makes Fredericton rich 

in potential for our understanding of the New Brunswick response to Confederation and the 

subsequent campaign, in and beyond New Brunswick, for provincial rights, as well as for our 

understanding of that campaign's success. It also makes it clear that the debate among the 

New Brunswick judges was not only a debate about the constitution but also a debate about 

law. 

IV 

Almost apart from its interest in constitutional terms, Fredericton can be viewed as a 

revealing window on late nineteenth century legal culture. The sources that some of the judges 

felt entitled to invoke, especially Fisher and Palmer, were not limited to the words of the BNA 

Act and the handful of constitutional cases that had been decided by 1879. Their sources 

included the whole history and theory of the British constitution. The sources also included the 

constitution and nation-making aspirations of the founding fathers. Fisher's included his own 

recollection and personal interpretation of what had transpired at the Quebec Conference in 

1864, as well as a detailed description of al1 household activities - making perfume, baking 

"luxuries" and cleaning clothes and fumiture - made more difficult or impossible by virtue of the 



Scott Act. 

In contrast, Chief Justice AHen, though agreeing with Fisher on the invalidity of the 

Canada Temperance Act, tried to confine himself and his reasoning to the four corners of the 

BNA Act. Like Fisher, Allen believed that if the Scott Act was valid, it had to be within 

Parliament's jurisdiction over trade and commerce. However, Fisher narrowed the swpe of this 

power by referring extensively to the limited purpose that the Fathers of Confederation had 

hoped to achieve by giving it the national government. Allen, on the other hand, relied only on 

his observation that Parliament had also been given the power to regulate such matters as 

weights and measures, bills and notes of exchange, and bankruptcy and insolvency and his 

conclusion that these specific enurnerations would have been unnecessary if the trade and 

commerce authority applied to trade and commerce in al1 it dimensions. 

Allen's strict reliance on the words of sections 91 and 92 folfowed the adjudicative style 

of his predecessor, Chief Justice Ritchie. The obvious difference between this approach and 

that of Fisher, in particular, had several subtle dimensions. The firçt was the dramatic 

difference in the way each sought to ascribe meaning to the words of the BIWA Act. For 

example, Fisher sought to put the words in context, relating them to the nation-building 

ambitions they were meant to serve. Ritchie, in contrast, tried to decide constiiutional cases 

on the premise that words like 'bankruptcy and insolvency" and "trade and commerce" had a 

firrn and objective meaning that was more or less unchanging from one context to another and 

that could be detennined through reading the text with the standard techniques of statutory 

interpretation. If extemal guidance was necessary, it could be obtained from British or 

American case law even if the cases were commercial cases without constitutional implications. 

Words had a meaning that did not change from one area of law to the other, including 

constitutional law. 

This was a difference in understanding of the judicial role and of judicial responsibilities. 

To Fisher, it was his role and responsibility as a judge to articulate and give effect to the nation- 

building aspirations embedded in the BNA Act. Each question of jurisdiction therefore required 

an explanation of the purpose of the founding fathers in assigning the relevant power to one 

level of govemment rather than the other. Legislation only came within a head of jurisdiction 

if it was bath consistent with the purpose of that head of jurisdiction and compatible with the 

ability of the other level of govemment to achieve the purposes over which it had authority and 

responsibility. To Fisher, this was the approach that would deliver the good government that 

the division of powers had wisely been designed to achieve. 



Essentially. judging constitutional cases was a continuation of the constitution- making 

role he had discharged as a Father of Confederation. Fisher's constitutional jurisprudence was 

therefore highly political. ft was comrnitted to a particular conception of federalism - one that 

depended on prior notions as to the aspirations that Confederation was intended to achieve and 

the values and traditions that it was intended to preserve. It was neutral and objective only in 

the sense that Fisher believed that his understanding of the Confederation bargain was 

ernbodied in the fanguage of the BNA Act. But it was neither if neutrality and objectivity meant 

judicial disinterest in the political or economic consequences that would flow from deciding a 

case in one direction rather than another. For Fisher, these consequences were the very 

essence of constitutional law. 

Such judicial statesmanship was the antithesis of Ritchie's approach. He professed a 

sharp distinction between the law of interpreting a constitution and the politics of making a 

constitution. The latter were not his concem. It was the language of the BNA Act, and not the 

political or economic purposes that lay behind the language that determined the outcome in 

particular cases. Ritchie would make this clear when FredenCton was appealed to the Supreme 

Court of Canada, and was overn~led.~' Presiding as Chief Justice, he would dismiss the notion 

that the Canada Temperance Act was unconstitutional because it was for a purpose (moral 

reform) outside the power to regulate trade and commerce. Section 91 (2) gave Parliament 

jurisdiction over the regulation of trade and commerce, Ritchie pointed out, and since the 

Canada Temperance Act operated by regulating the trade in liquors, the purpose for which that 

regulation was undertaken was not the Court's concem. The message was clear: the purpose 

for which Parfiament decided to use its powers of legislation was a political judgment for 

Parliament, and Parliament alone, to rnake? 

The difference in style between Fisher and Ritchie may confirm Ritchie's greater ability 

and skill, as judicial skill and ability were defined in late nineteenth-century Canada. It may, 

however, also illustrate New Brunswick's (and Canada's) transformation from one legal culture 

or consciousness to another? Fisher's judgrnent, and that of Palmer, can be seen as an 

expression of what Arnencan histodans refer to as the "grand style" - an approach to 

adjudication in which the judge decides cases by refemng to broad considerations of "principle" 

or "policy"." They therefore represented a "pre-classical legal consciousness.''~ On the other 

hand, Ritchie accepted many of the assumptions on the distinction between law and politics that 

we today identify with the legal positivism. or fonnalism, of the late nineteenth century." At the 

same time however, Ritchie does not appear to have b e n  totally of that new worîd. He insisted 



on separating the words of the constitutional text from the larger constitutional context but he 

does not appear to have been influenced by the understanding that the role of law, including 

statutory interpretation, was to cawe out and enforce spheres of autonomy between legal 

actors. This was the underiying philosophy of the understanding of the rute of law that was to 

radiate out from Oxford and Harvard in the late nineteenth century. There is no trace of it in 

Ritchie's rule of construction under which federal power routinely overiapped and overwhelmed 

provincial power. 

On this view, the experience of New Brunswick judges in trying to understand federalism 

within British North America's older constitutional context will be viewed as a window on the 

development of New Brunswick and Canadian legal culture. On the one hand, it indicates that 

the formalism characteristic of the constitutional jurisprudence of the Privy Council had 

indigenous New Brunswick antecedents. This may help to explain why Canadian judges and 

lawyers (or at least those of New Brunswick) were so ready to adopt the formalism and 

positivistic technique of the Privy Council and of English (and American) textbook writers." 

Ritchie's indigenous formalism, at least in constitutional cases, looks very much Iike his 

response to opposition from within New Brunswick's legal and political wmmunity to the very 

idea of judicial review." This opposition fomed the backdrop to Ritchie's decision in Chandler, 

and it may have been still in the air ten years later when the Supreme Court of New Brunswick 

was called on to decide Fredericton even though it had already declared the Scott Act 

unconstitutional in an earlier decision. 

Whethet or not that was so, Fisher and Palmer can be seen as trying to ground judicial 

review in the unique quafity of the BNA Act as a constitution, an instrument of govenment. 

They bath substituted different versions of the objects of Confederation and different 

understandings of Britain's constitutional legacy, for the tenacity of Ritchie's reliance on the 

bare constitutional text and his theory of Confederation as an act of Imperia1 will. Indeed, if 

Ritchie represents New Brunswick receptivity towards a greater and more rigorous formalism 

that came from beyond Canada, Fisher in particular may be taken to represent the New 

Brunswick resistance to these extemal influences. If sol it was a resistance that may have been 

propelled by awareness, and seemingly growing awareness, of the inherently political nature 

of constitutional law that came through the experience of deciding constitutional cases. Here, 

it is worth noting that Ritchie's formalisrn would relax sufficiently after Chandlerto allow him 

to recognize a constitutional cornmitment to provincial autonomy that would be difficult to derive 

solely from what was written in the constitution. Confederation is therefore seen to have 



brought the line between law and politics into sharp focus for New Brunswick judges, just as 

the sarne distinction was becoming fundamental to legal thought throughout the common law 

world. This is relevant to our understanding of the interplay between three processes: the 

development of Canadian constitutional law, the transformation of Canadian legal culture and 

the historical understanding of both. One aspect of this is possibly indicated by putting 

Chandlerand Fredericton in the context of later Privy Council decisions, the subject of chapter 

2. What we see is significant vindication for Fisher on the major division of powers questions 

but the vindication of Ritchie on questions of judicial methodology. In this way the conclusions 

that the Privy Council reached in particular cases became separated from the type of rich and 

probing debate about Confederation and of Canada's broader constitutional character that is 

displayed in Fredericton and that may have rendered those conclusions more intelligible, if not 

more cornpelling. The result has k e n  an undue preoccupation in Canadian constitutional 

historiography with the search for the motive that lays behind what is almost universally 

admitted to be the Privy Council's "provincial bias". The result, in short, is a poorer 

understanding of the early years of Canada's constitutional history. 

v 
Chapter 2 will set the stage for the deeper exploration of these themes. It reviews the 

principal nineteenth century constitutional decisions of the Privy Council and the leading 

explanations that have been offered for the victory. through those cases, of the provincial rights 

vision of Confederation. This serves several functions. It provides a framework of analysis 

within which we can better understand what the New Brunswick judges were trying to Say about 

Confederation and the BNA Act. It permits connections to be made later between their 

experience and the broader tapestry of constitutional evolution during the same two decades. 

It establishes a foundation for the later argument that the New Brunswick judges, overtumed 

on the appeal from Fredericton, nevertheless anticipated some of the key elements of the Privy 

Council's interpretation of the BNA Act. Particularly through the discussion of the scholarship 

of Paul Romney, Robert Vipond and Richard Risk, chapter 2 more specifically establishes the 

foundation for Iinking Fisher with provincial rights thinking. 

Chapter 3 takes the story back to the chronological beginning of constitutional 

adjudication in both New Brunswick and in Canada, to the opinion of Ritchie in The Queen v. 
Chandler. lt discusses the New Brunswick opposition to judicial review that gathered 



momentum after Chandlerand then follows the evolution of Ritchie's later constitutional thinking 

as a justice of the Supreme Court of Canada. The objectives of the chapter include 

establishing Chandler as a jurisprudential benchmark that allows the extent and nature of the 

subsequent evolution both of the Court and of Ritchie to be appreciated and understood. 

Another is to establish the environment within which the New Brunswick judges experienced 

constitutional adjudication and particulariy, to show that it was an environrnent in which the 

legitimacy of judicial review was not readily accepted for reasons that had continuing 

implications for other questions about the meaning of the BNA Act. These questions included 

the constitutional status of provincial govemments and legislatures and the relationship of 

provincial self-government to federalism. 

In chapters 4 and 5, the study moves to its main concem, the decision in Fredericton 

and more specifically, the competing explanations of Confederation and of the BNA Act offered 

by Fisher and Palmer in defence of their differing views on Parliament's competency over 

temperance legislation. Chapter 4 makes the argument that Fisher articulated the key elements 

of provincial rights thinking in nascent fom, particularly in his association of individual liberty 

wiih provincial jurisdiction through the mechanism of provincial responsible self-government. 

Chapter 4 also emphasizes the importance of Fisher's rejection of the textualisrn of Chandler 

to his ability to relate constitutional adjudication to his broader understanding of Confederation 

and of the division of powers. 

Chapter 5 tums to Palmer and places his opinion in Fredericfon in the context of his 

parliamentary speeches, where as MP for Saint John, he consistently opposed the 

constitutional ideas of David Mills and tried to articutate an understanding of the BNA Act that 

aligned it with the conservative and nationalist vision of John A. Macdonald. This helps to show 

that the understanding of the constitution and of Confederation manifested in Palmer's 

judgment in Fredericton put constitutional stability ahead of liberty, political discretion and 

executive power ahead of judicial review and Canadian nationality ahead of provincial 

autonomy. 

Chapter 6 offers some concluding thoughts on the separate evolutions of Ritchie and 

of the New Brunswick Court from coordinate to subordinate federalism. Maritime Bank is briefly 

discussed to show these two distinct processes of evolution converging and culminating with 

each other and then together intersecting with the Privy Council's definitive articulation of the 

vision of coordinate federalism, now so farniliar to us. It is used as the embodiment of the 

leading themes of this study, including the identification of elite New Brunswick lawyers with a 



provincial rights understanding of Confederation and the relationship of the resulting interpretive 

outcomes with the understanding of Confederation and of the BNA Act that was eventually 

endorsed by the Privy Council, including in Maritime Bank. More broadly, by framing Maritime 

Bank as the futfilment of indigenous processes of intellectual evolution, it is used to exernplify 

the argument that lies beneath the rest of the study, that the evolution of New Brunswick judges 

did not corne solely on command from above or beyond New Brunswick but also significantly 

from within their own experience of leaming federalism. 
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Chapter 2 

The Privy Council and the British North America Act: 
The Search for an Explanation 

In 1971, in one of the classic articles on the subject, the political scientist Alan Cairns 

described the debate over the Privy Council's interpretation of the British North America Act 

as. "... the most significant, continuing constitutional controversy in Canadian history."' The 

assessrnent continues to be an accurate one. 

At one level, the debate has been whether the Privy Council gave to Canada a more 

decentralized federalism than was contemplated by the language of the Act or by the 

intentions of the founding fathers. At another level, the debate has revolved around the search 

for the explanation for the Privy Council's failure to foflow the centralist intentions, usuatly 

assumed to be manifest on the face of the Act. The assumptions that have, for many years, 

inforrned this second level of debate are obvious from the Ianguage scholars have used to 

descnbe their subject. For example, in 1951, law professor Vincent MacDonald wrote of the 

Privy Council's uobsessionn with provincial autonomy and in 1971, Cairns wrote of the Privy 

Council's 'provincialist bias' as an accepted fact2 Such language is consistent with the view 

that the outcomes were so obviously at odds with the Act that they could not be explained as 



coming from an objective, judicial interpretation of it. In consequence, the scholarship has 

significantly been concemed with the search for the explanation either of the Privy's Council's 

inability to understand, or, more typically, deliberate decision not to be guided by, the Act. 

Over the last two decades, new voices and perspectives have revitalized these debates 

by challenging this standard view of Privy Council jurisprudence and some of the assumptions 

on which it rests. Historians are questioning the clarity of the BNA Act's centralism over 

elements of the Act that pointed toward a more balanced federalism.' They have more 

fundamentally questioned the view, long orthodoxy, that an unequivocally centralist constitution 

was equally understood to have been the outcome of the Quebec and London conferences, 

even by those who were there. Most significantly perhaps, the Privy Council cases have been 

reappraised in the context of revived interest in the provincial rights movernent that was largely 

successful through the cases. These studies, particularly those of Paul Romney, Robert 

Vipond and Richard Risk, have challenged the consensus that provincial rights was driven 

strictly by political, economic or social factors and objectives, rather than constitutional and 

legal ideas and values.' In doing so, they have suggested that Canadian advocates for the 

provinces and Privy Council interpreters of the constitution had common ground in the 

constitutional and legal ideas and values of the late nineteenth century empire and in late 

nineteenth century patterns of legal thought. 

In leading this revisionism, Romney aptly described the BNA Act as, "the legislative 

equivalent of an optical illusion: look at the [Alct one way and it seemed to Say one thing; look 

at it in another and it seemed to say the opposite". This captures the inherent complexity and 

the indeterminancy of the language and structure of the BNA Act. After all, the Act, and the 

Resolutions on which the Act was based, were accepted precisely because they had sufficient 

elasticity of meaning to satisfy the diversity of interests, objectives and opinions that 

characterized Confederation from its beginning. 

In significant measure, the revisionist position is that this indeterminancy meant that 

the BNA Act did in fact contain the elements of the decentralized constitution that emerged in 

the decades after Confederation, particularly through the decisions of the Privy Council. The 

further suggestion has been that the Privy Council was guided, if not pushed, to give effect to 

these elements by the understanding of the underlying complexity of the BNA Act that came 

from applying its broad and sweeping language to specific questions of jurisdictional 

cornpetence, by the quality of the arguments presented by the provinces (especially by Mowat 

in his personal representation of Ontario), and by the resonance of these provincial arguments 



with the broader web of legal and constitutional ideas and values that infiuenced both 

Canadian advocates of provincial rights and English judges. 

One of the principal arguments of this study is that constitutional adjudication in late 

nineteenth century New Brunswick supports this revisionist understanding of the Privy Council 

and the provincial rights movement on several levels. At the same time, the revisionist 

explanations, especially of the provincial rights movement, are key to a full understanding and 

appreciation of the New Brunswick cases. This chapter lays the groundwork for the 

subsequent focus on the New Brunswick adjudicative experience of the BNA Act by 

presenting an outline prirnarily of Privy Council cases up to the seminal Local Prohibition 

Reference of 1896 and an overview and evaluation of the leading theories of how the Council 

came to interpret the BNA Act so strongly in favour of the provinces. To put the Privy Council 

cases in sorne context, brief discussions of some of the early Supreme Court of Canada 

decisions are also included. 

II 

The early cases on the BNA Act raised two separate issues. The first was the 

constitutional status of the provinces; the second was the division of powers between Ottawa 

and the provinces. The scholarship of the last nNa decades suggests earlier explanations of 

Privy Council jurisprudence have not always given enough consideration to the implications 

of the cases on status for the division of powen cases6 

The status question had two components. The first related to the provincial legislatures 

and raised the question of whether they were tnie parliaments in the British sense or instead, 

subordinate statutory bodies. The second concemed the question of whether the lieutenant 

governors were direct representatives of Her Majesty or instead, the representatives of the 

governor general and the federal govemrnent. This question arose because the lieutenant 

governors, unlike the govemor general, were not directly appointed by Her Majesty, but were 

instead appointed by Ottawa. It also arose because the BNA Act referred to the Queen in the 

description of the federal executive, and instead provided for, "an officer, styled the Lieutenant- 

Govemof, in the description of the executive branch of the provincial govemments. Finally, 

it arose for some from the assignment to the federal govemment of powers of control over the 

provincial govemment, such as the power of disallowance, that were thought to make the 

provinces a subordinate level of govemment which therefore could not have the sovereign and 



independent status that would corne from direct involvement of the Crown in provincial 

g~vemment.~ 

The implications for the provinces, and for Canadian federalism, were serious. If the 

provincial legislatures were not true pariiaments, the claim of the provinces to exclusive 

jurisdictional rights would be compromised. If the lieutenant governors were not direct 

representatives of the Crown in their own nght, the executive of provincial govemments would 

be without the prerogative powers of the Crown and would be lirnited to those powers 

expressly assigned them by the BNA Act. More important, provincial govemrnents would be 

of inferior status, depending for their jurisdiction on the sufferance of the superior delegating 

authority rather than on an independent status as sovereign govemments. This implied 

accountability to the federal govemrnent, rather than to the provincial legislature. In short, it 

meant the end of provincial self-government. 

The importance of the status issue extended beyond defensive considerations. If the 

provincial govemrnents maintained their sovereignty, they could argue that Confederation was 

an enduring contractual arrangement between the provinces as independent and sovereign 

go~emments.~ This pis the provinces in control of constitutional amendment. It supported 

their continuing possession of al1 the powers and rights they brought with them into 

Confederation, subject only to express limitation in the BNA Act. In contrast, if the provinces 

were the creations of the BNA Act, they more likely only had such powers and rights as that 

Act bestowed on them. At stake was the interpretive context for constitutional adjudication. 

The implications could be seen in the textual arguments for and against the representation of 

Her Majesty by the lieutenant governors. On one view of provincial status, the Act's failure to 

expressly provide for such representation clearîy meant it did not exist. On the other view, the 

Act's silence was simply a function of the understanding that the lieutenant govemors were of 

course to keep their status as direct personifications of Her Majesty.' 

Battle was joined over the seemingly innocuous issue of provincial power to appoint 

Queen's Counsel. These appointments were prerogative appointments and therefore either 

could not be made by the provinces because the relevant prerogative power was not expressly 

authorized by the BNA Act or could be made because nothing in the BNA Act expressly 

stripped the provinces of the relevant authority." In 1879, the Supreme Court of Canada 

accepted the former position in the Nova Scotia case of Lenoir v. Ritchie." Justice Gwynne 

held that the lieutenant govemors were not representatives of the Queen because they were 

appointed by the federal government and not by the Crown directly. As the prerogative powers 



depended on the person of royalty, provincial govemrnents were, in his view, totally devoid of 

prerogative powers. Justice Taschereau admitted that provincial govemrnents had an indirect 

link with the crown via the Queen's consent to the passage of section 92, but this rneant the 

provinces had prerogative powers only with respect to the legislative matters expressly 

assigned to them in section 92. 

The Supreme Court reached a similar conclusion in Mercier W. AG for Ontario, l2 a case 

conceming the power of escheat. Unlike Lenoir W. Ritchie, this was a direct confrontation 

between Ottawa and not only Ontario, but Quebec, which intervened. Quebec argued that 

Confedetation was a treaty between the empire and the four founding provinces. The fedetal 

governrnent argued that Confederation was an act of imperial will which annihilated al1 

previous political entities. By a majority, the Court sided with the Dominion, partly because 

the Crown was not generally represented in the provinces but also because escheats were 

included within "duties and revenues" transferred from the provinces to the Dominion by 

section 102. Interestingly, Ritchie of New Brunswick dissented and gave a staternent in favour 

of the continuity of lieutenant govemor status that was stronger and more significant than has 

been appreciated. This is part of the story of the New Brunswick experience to which we 

return. On further appeal to London, the Privy Council vindicated Ontario but without mling 

on the broader status question. Instead, it based it's decision on the express right of the 

provinces to "royaltiesn under section 109. 

In 1883, the battle shifted to the status of the provincial legislatures. In Hodge W. The 

Queen, Ontario's liquor licensing legislation, which provided for delegation of powers to 

licensing boards, was challenged on the prernise that the rule against sub-delegation, which 

only applied to subordinate statutory bodies, applied to Ontario. Upholding Ontario's Court of 

Appeal, the Privy Council rejected this argument in one of the handful of paragraphs from the 

whole body of Privy Council jurisprudence that is regularly quoted as evidence of the 

Committee's underlying understanding, or misunderstanding to many, of Confederation. Lord 

Watson said the delegation argument was: 

founded on an entire misconception of the true character and position of the 
provincial legislatures. They are in no sense delegates of or acting under any 
mandate from the lmperial Parliament. 
. . . 
[section 921 conferred powers not in any sense to be exercised by delegation 
from or as agents of the lmperial Parliament, but authority as plenary and as 
ample within the limits prescribed by section 92 as the Imperia1 Parliament in 
the plenitude of its powers possessed and could bestow. Wdhin thes8 limits of 



subjects and area the local Iegjslature is supreme . . . '' [em phasis added] 

In contrast to Lenoir v. Ritchie, this obviously strongly suggested that the provinces had within 

their legislative spheres a status equal to that enjoyed by the Dominion within the ambit of 

section 91. 

In 1892, the Privy Council drove the point home in the case of The Liquidators of the 

Mantirne Bank of Canada W. The Receiver-General of New BrunswCkki4 The case arose h m  
the collapse of Saint John's Maritime Bank and concemed the assertion by New Brunswick of 

crown pnority over other creditors. From a New Brunswick perspective, the importance of the 

case was indicated by the personal involvement of Andrew Blair, the Liberal premier, who 

argued the case before the New BrunswickSupreme Court and the Supreme Court of Canada, 

where he was successful, and briefed English counsel in London before the Privy Council. In 

agreeing with New Brunswick's arguments, Lord Watson declared the object of the BNA Act 

had ben, 

. . . neither ta weld the provinces into one, nor to subordinate provincial 
govemments to a central authonty, but to create a federal govemment in which 
they should al1 be represented, entrusted with the exclusive administration of 
affairs in which they had a common interest, each province retaining its 
independence and a~tonorny.'~ 

This definitively established that the fedetalism of the BNA Act was coordinate or 

autonomous federalism built on two leveb of govemment with equal constitutional status. It 

meant an end to MacDonald's sub-ordinate federalism, in jeopardy since Hodge W. The Queen 

and based significantly on elernents of the BNA Act that were outside sections 91 and 92, such 

as the power of disallowance and the federal appointment of lieutenant govemors. The 

implications for rival claims over fields of legislative jurisdiction would become clear in the Privy 

Council's decision in the Local Prohibition Reference, discussed below. 

On the division of powers, the BNA Act was generally understood, the compact theory 

notwithstanding, to have given the provinces jurisdiction over specific rnatters by way of 

section 92 and jurisdiction over everything else to the Dominion through section 91 and 

Parliament's general grant of authority to make laws for the "peace, order and good 

govemment of Canada". One of the difficuities that this structure presented to the courts is 

that the federal sphere could onfy be defined by defining the scope of provincial powers, 

because Parliament's general authority excluded rnatters within provincial powers, al1 of which 

were described as 'exclusive" and some of which were of a broad and uncertain nature, 



especially property and civil rights [Q2(13)] and the authonty over "local mattersn [92(l6)]. l6 The 

general authority was itself enumerated in 29 federal heads of power, also described as 

uexclusiven. They were also said by the opening paragraph of section 91 to apply, 

"notwithstanding anything in this Actn, which presumably included the provincial powets set out 

in section 92. The result seemed to be a general power that, standing alone, was subject to 

specific heads of provincial jurisdiction but which, when connected to the enurnerated powers 

that illustrated its scope, was superior to the same heads of provincial power. 

Further complications came from the deeming clause at the bottorn of section 91. It 

said that "matters" corning within the enumerated federal powers were deerned not to corne 

within, "the Class of Matters of a local or private Nature comprised in the Enurneration of the 

Classes of Subjects by this Act assigned exclusively to the Legislatures of the Provincesn. 

This was rife with ambiguity. Did it apply to al1 of the enumerated provincial powers or did it 

only apply to subsection 92(i 6), which spoke specifically of provincial jurisdiction over rnatters, 

"of a merely local or private Nature in the Province!"? And what was its effect? Did it reinforce 

the notwithstanding clause or supplement it by giving federal enumerated powers an additional 

capacity to incidentally affect provincial matters in some cases? Or, did it mean that the effect 

of the notwithstanding was also to give incidental rather than general priority over provincial 

powers? The language and structure of sections 91 and 92 did not give unequivocal answers. 

Consistent with its approach to the sovereignty issue, when the Supreme Court started 

to hear division of powers cases, it generally reached conclusions favourable to the federal 

govemment. In 1877 in Severn v. The Queen,'' a majority of the Court ruled that an Ontario 

law for the licensing of breweries was ultra vires provincial competency as an interference with 

Parliament's exclusive jurisdiction over trade and commerce. This gave short shrift to 

subsection 92(9), under which the provinces had jurisdiction over "Shop, Saloon, Tavern 

Auctioneer, and other Licences in order to the raising of revenue for Provincial, Local or 

Municipal pur pose^".'^ It placed intra-provincial as well as inter-provincial trade, as well as 

specific branches of trade and the general regulation of al1 trade, within the federal power. It 

also implied that the existence of federal jurisdiction precluded provincial legislation on a 

matter that might be said to have a provincial aspect even where the competing federal 

jurisdiction had not been exercised. It implied, in other words, an absolutist application of 

federal paramountcy connected with a broad reading of federal jurisdiction. 

The sarne was tnie of the Supreme Court's decision in City of Fredericton v. The 

Queen,'' where the Court upheld the Canada Temperance Act. Obviously. this is a case that 



will be discussed at great length in subsequent chapters. For now, it is enough to Say that 

several of the judges upheld the tegislation under trade and commerce on the premise that if 

legislation regulated commercial activdy, the trade and commerce power applied." The Court 

held that constitutional character of the Act was not affected by its temperance purposes; the 

relevant factor was that it punued this purpose through the regulation of trade in l iqu~r .~ '  

Ritchie took the lead in this, although he had dissented in Severn. Gwynne, atways the most 

committed defender of the constitution's centralism, wrote long reasons that relied primarily 

on the general jurisdiction of Parliament over Canada's peace order and good government. 

He applied it partly on the basis of his conclusion that local option temperance was not a 

matter within any provincial head of jurisdiction and partly on his view that the constitution was 

designed to make Parliament the arbiter of what was necessary for the peace, order and good 

govemment of Canada. Essentially, if Parliament decided that the peace, order and good 

govemment of Canada was at stake, the general authority supplied the necessary jurisdiction. 

What Gwynne and the rest of the majority had in common was rejection of the broad reading 

that had been given to gS(l3) and W ( l 6 )  by the judges of the New Brunswick Supreme Court. 

The eariy Supreme Court of Canada was not, however, uniformly centralist. ln Citizen's 

lnsurance Co. v. Parsons,22 decided in the same year as Fredericton, a majority found Ontario 

legislation on fire insurance contracts to be valid either under property and civil rights or as 

legislation on a local matter? The rationale for the apparent distinction between the regulation 

of the liquor trade and the regulation of the fire insurance business was not easy to see, as 

Gwynne noted in his dissent. For Ritchie, it was partly the hard to understand observation that 

some purchasers of fire insurance would have nothing to do with commerce and partly the 

view that the possibility of federal legislation on the same matter in the future did not preclude 

provincial legislation in the meantin~e.~~ Regardless, the majority opinions, including that of 

Ritchie, indicated an awareness that the jurisdiction over "property and civil rightsn and the 

jurisdiction over "local matters" would hardly exist if the jurisdiction over "trade and commercen 

included al1 legislation that touched upon economic activity, whether local or national, general 

or specific. 

Citizen's lnsurance was appealed and the Privy Council upheld the Supreme Court in 

a decision that gave eariy waming to centralists that it shared these c o n ~ e r n s . ~ ~  Although the 

law obviously affected commercial transactions, this by itself was held not to settle the 

question of constitutionality. This put the correctness of Fredericton in the Supreme Court of 

Canada in doubt. More significantly, the Privy Council elevated the jurisdictional dispute over 



fire insurance into one of its first elaborations of the general framework of the division of 

powers. The first step, it said, was to consider whether Ontario's legislation fitted within any 

of the heads of power set out in section 92. If it did, it could nevertheless still be a matter of 

federal jurisdiction if it also fit within section 91. This led to the conclusion that the Ontario law 

did fall within property and civil rights because these words extended beyond 'such rights as 

flowed from the lad ,  encompassed 'rights arising from contract" and were used in the BNA 

Act in "their targest sensen." Fire insurance was held not to fall within federal junsdicüon 

because of a narrow reading to the trade and commerce power, in which the interpretation of 

the general authority over trade and commerce was heavily influenced by section 91's 

enumeration of more specific powers of economic regulation. 

The year after Citizen's Insurance, the Privy Council ruled in Russell v. The Queed7, 

essentially the appeal from Fredericton, that the Canada Temperance Act was valid under 

peace, order and good government. It appeared to do sol contrary to Citizen lnsurance v. 

Parsons, by taking a narrower view of property and civil nghts. Citizen's lnsurance appeared 

to Say that the regulation of a branch of trade within a province was property and civil rights, 

and implied a broad reading of 92(13) relative to trade and commerce. Russell v. The Queen 

seemed to suggest that the scope of the property and civil rights jurisdiction changed when the 

competing head of federal power was peace, order and good govemment, rather than trade 

and commerce, for the Canada Temperance Act was, despite its national scope, the regulation 

of a particular business at the local level. Of course, the Canada Temperance Act had a 

purpose, the "promotion of public order, safety or morals", quite different from the purpose of 

the legislation in Parsons. By making the purpose rather than the means of the Act 

deteminative of characterization, the Privy Council launched the now familiar 'pith and 

substancen doctrine. Purposiveness did not however, extend to the interpretation of the 

competing heads of power. Instead, the Canada Temperance Act was essentially put under 

peace, order and good govemment by matching its object of public order with the word "order" 

in peace, order and good govemment. No consideration was given to how the words of section 

91 and 92 reflected any kind of overall understanding of the type of rnatters that the Dominion 

and the provinces were respectively, generally to have jurisdiction over. 

In 1883 the Privy Council ruled in Hodge v. The Quee~?' that an Ontario law directed 

at the regulation of the retail sale of liquor was valid under provincial jurisdiction over municipal 

institutions. This endorsed a provincial jurisdiction over public order that had been given short 

shrift in Russell v. The Queen. In addition, Hodge established the aspect doctrine by 



distinguishing Russell by saying that, 'subjects which in one aspect and for one purpose fall 

within sect. 92, may in another aspect and for another purpose fall within sect. 91". The 

meaning of this for the relationship between Hodge and Russell was not made clear, though 

one possibility was the difference between the prohibition and regulation and another the 

difference between retail and wholesale. Shortly afterwards, the Privy Council struck down a 

federal licensing law that was virtually identical to the Ontario law upheld in Hodge, in what was 

known as the McCarthy Reference? Although no reasons were given, the result almost 

certainly followed from a narrow reading of the federal trade and commerce power, through the 

association of the regulation of the liquor trade with the provincial authority over public order, 

whether under 92(8) [municipal institutions] or 92(16) [local matters]. 

Russell v. The Queen now seerned to stand as an anomaly. Taken together, Hodge 

and Russell meant that the federal govemment could not regulate but could prohibit, even if the 

prohibition applied to some counties but not to others. Why was the liquor trade a Dominion 

matter for one purpose but not the other? Similarly, the provinces could use one means 

(licensing) to regulate the liquor trade, but not another (prohibition). Meanwhile, Citizen's 

Insurance cut across these distinctions by suggesting that the regulation of a particular branch 

of trade was a provincial and not a federal matter. But did Russell, or for that matter 

Fredericton, mean that Parfiament could change that, either by legislating nationally or by 

applying an ovemding power to prohibit? 

In 1890 the Ontario Legislature passed a local-option prohibition law virtually identical 

to the Canada Temperance Act? In what became known as the Local Prohibition Referen~e,~' 

Lord Watson and the Pnvy Council held, four years after Maritime Bank, that Ontario's 

legislation was constitutional, Russell v. The Queen notwithstanding. The Ontario legislation 

was on local matters and, but for the authority of Russell, on property and civil rights as well. 

There was no inherent conflict with the Canada Temperance Act because bath depended on 

local adoption. Along the way, Watson pronounced that Parliament's general power over 

peace, order and good govemment to be a grant of legislative authority distinct from the 

enumerated powers; that the deeming clause at the end of section 91 applied to al1 of section 

92, even though it 'applies in its grammatical construction only to No. 16 of S. 92"; that the 

effect of the deeming clause was to permit incidental encroachment on nomally provincial 

matters; and finally, that the power over peace, order and good govemment, unlike the rest of 

section 91, had no application to matters within section 92 unless the matter, 'attain[ed] such 

dimensions as to affect the body politic of the Dominion". 



No decision of the Privy Council has been more criticized and more frequently cited as 

demonstrative of the Privy Council's anti-Dominion bias. The first reason was the separation 

of Parliament's general power from the powers later enumerated in section 91. On Lord 

Watson' model, this made both the notwithstanding clause and the deeming clause inapplicable 

to the general power and this, in turn, meant that the relationship of the general power to 

provincial powers was detennined by the statement at the beginning of section 91 that it (the 

general power) did not apply to provincial matters. The result was a grand general authority 

over the country's peace, order and good govemment that was subordinate to the power of the 

provinces over (for example), shop saloon and tavem licences. The second reason for the 

criticism was the extension of the deeming clause to al1 of section 92, joined with Watson's 

explanation of the effect of that clause. As noted earlier, the notwithstanding clause at the 

beginning of section 91 seemed to clearly provide that any and all matters capable of corning 

within section 91 were excluded generally or absolutely from al1 of section 92. The deeming 

clause could be interpreted as reinforcing that effect [either in relation to 92(16) only or to al1 

of 921 or it could be interpreted as providing for an additional federal encroachment quality in 

respect of matters normally within section 92 but which valid federal legislation needed to 

address in a particular case. By joining the broader application to the 'incidental effect" 

interpretation, Watson virtually nullified the more general ovemde potential of the 

notwithstanding clause, not only in relation to 92(16), but in relation to al1 of 92. And he did it 

without even mentioning the notwithstanding clause. 

The criticism of Watson's failure has k e n  intensified by the absence of much or any 

reasoning for the conclusions, most of which were obiter dicta, given the conclusion that 

enumerated federal power was not applicable ta the case. The conclusions were for the most 

part sirnply stated as self-evident propositions. The one very important exception was Watson's 

observation that any other construction of the general power would, 'not only be contrary to the 

intendment of the Act, but would practically destroy the autonomy of the provinces". For the 

critics, this simply confinned the operation of a bias in favour of the provinces. But as the 

following discussion of Privy Council scholarship will suggest, the better interpretation of this 

slight lifting of the positivist veil is that it connects the status cases to the division of powers 

cases and shows the influence within the Privy Council of the same fundamental understanding 

of law and of legal reasoning that shaped and justified provincial nghts interpretations of the 

BNA Act in the late nineteenth century. 

A general difference between the early Privy Council decisions and the eariy decisions 



of Canadian courts needs to be noted. It is that the Privy Council consistentfy had equal or 

more interest in the general structure of the relationship between al1 of section 93 and al1 of 

section 92 than it had in the boundaries among the heads of jurisdiction that collided in 

particular cases. In contrast, the Canadian courts of this period applied either a relatively 

simplistic understanding of the overall relationship or they simply ignored that level of inquiry 

and concentrated on the boundaries between the powers that potentially applied to each 

particular jurisdictional dispute. lt will be seen that Chandler exemplifies the former approach 

and Fredericton, the latter, at least to some extent. The reasons for this difference in approach 

were undoubtedly multiple. One might simply be the Privy Council's greater interest and 

detachment from the subject matter of the cases. Another was almost certainly the more 

advanced prevalence in England of an understanding of the rule of law under which the role of 

law was the construction and protection of spheres of autonomy for each legal a~tor .~*  This 

almost certainly drove the Privy Council to position what in Canada were specific jurisdictional 

disputes (for example, between licensing and regulation of trade) as disputes about the 

boundary between section 91 and section 92 at the more general level. The result was "pith 

and substance", the "aspect" and the "necessarily incidental" doctrine. The result in other 

words, was doctrine, not just outcornes to the cases. The result was abstraction. 

This characteristic of the legal reasoning of the Privy Council will be discussed further 

below. For now, the point is that this difference between the Privy Council and Canadian courts 

creates a doctrinal divide between ourselves and those early Canadian decisions, including 

those of the New Brunswick judges. There is a danger that this will interfere with our ability to 

understand the early Canadian decisions on their own terms because they do not speak to us 

in the cadences of the Privy Council doctrine that is more than just familiar to us; it is how we 

think about division of powers questions. More specifically, there is danger that we measure 

the relationship between the early Canadian decisions and the early Privy Council decisions 

based on how dosely the former corne to the right doctrine, rather than on the basis of similarity 

or difference on substantive outcornes. In other words, there is a danger that we think too 

much like lawyers and not enough like historians. 

111 

Russell v. The Queen had indicated the potential for a strongly centralist interpretation 

of the BNA Act that was quickly overtaken by interpretations that favoured the provinces. 



Professor Macdonald's castigation of the Privy Council's 'obsession" with provincial autonomy, 

and Professor Cairns' search for the source of the Privy Council's 'provincial biasn, illustrate 

the view, long prevalent in the literature, that the Pnvy Council's decisions are not explicable 

as legal interpretations of a constitutional document, but must instead reflect either the Privy 

Council's failure to understand the constitutional document or a deliberate decision to re-write, 

rather than to interpret, that document. The prevalence of this view cornes through cleariy in 

a chronological review of the most significant scholariy explanations of Privy Council decisions. 

Writing in 1971, Cairns identified two stream of criticism, each represented by many of 

the same a ~ t h o r s . ~ ~  One stream of cnticism he called 'fundamentalismn. The basic point was 

that the Fathers of Confederation had clearly intended a strongly centralized political system 

and had made this intention manifestly clear in the writing of the BNA ActY First, the federal 

government had been given, in John A. Macdonald's phrase, 'al1 the great heads of powef .% 

It had, in addition, been given the power to appoint lieutenant governors and to reserve and 

disallow provincial legislation. It had also b e n  given the discretion to assume control of public 

works. Finally it had, in contrast to the federal government in the United States, k e n  given the 

residual powers, whereas the provinces were Iirnited to expressly enumerated powers. Given 

such clear evidence for centralist intent, said the fundamentalists, the Privy Council's 

interpretation of the BNA Act could only be understood as a mistake. The law lords had 

interpreted the Act in a strongly federal fashion simply because they had failed to understand 

it. One explanation for this failure was the influence of the rule against extrinsic evidence, 

which had prevented the Privy Council from considering the historical record, such as the 

Confederation Debates, which made the centralist intentions of the founding fathers abundantly 

clear. More generally, the argument of the fundarnentalists was simply that the members of the 

Privy Council were too removed from Confederation and Canadian affairs to understand how 

strongly centralist the BNA Act was intended to be. 

The basic charge of the fundamentalist critique was that judicial incornpetence explained 

the Privy's Council's decentralking jurisprudence. This looks unconvincing from a 

contemporary perspective. The exhaustive and detailed argument against the Privy Council 

found in the famous O'Connor Report has long been answered by Professor Brown's lengthy 

argument that Privy Council interpretations were not only defensible but the only interpretations 

available to it." More substantively, it is sirnply difficult to maintain that the issues which came 

before the Privy Council in the late nineteenth century were straightforward or that Privy Council 

treatment of them was obviously unreasonable. For example, in the case of the lieutenant 



govemor's status, the Dominion's position rested significantly on the omission from the BNA 

Act of any express provision for Her Majesty's participation in provincial govemment. By itself, 

this was fairly arnbiguous evidence in favour of the existence of a founding intent to end 

provincial sovereignty. It was even more doubtful when put beside section 88, by which the 

constitutions of Nova Scotia and New Brunswick were to continue as they existed at the time 

of union. With the text providing so little support to either side, or rather, so much support to 

both sides, the most reasonable conclusion is either that the Fathers of Confederation never 

really turned their minds to the matter or instead, that they sirnply assumed that it was obvious 

that the provinces would continue to have their pre-Confederation constitutional status. Either 

way, the Act could as easily be interpreted as providing for continuity as for radical change on 

this critical point. 

Even the Privy Council's reading down of the Dominion's general power in the Local 

Prohibition Reference cannot be said to be without support in the text of the BNA Act. For 

example, Hogg argues that the dichotomy created by Watson reflected the reality that the 

enumerated powers covered matters that would not have b e n  within the federal jurisdiction but 

for their enumerati~n.~ This supports the Privy Council's undetstanding that the general power 

and the specific powers were distinct grants of power, even though the introductory paragraph 

of section 91 could be interpreted as saying that the latter were but illustrations of the former. 

In addition, as we have seen, the same paragraph said specifically that matters within provincial 

heads of power were exempted from the general power. Under the theory that the enumerated 

powers were but illustrations of the general power, logically this would mean matters within 

provincial heads were also excluded from the enumerated federal powers. And yet, the 

notwithstanding clause at the beginning and the deeming clause at the end of section 91 both 

indicated that matters within both provincial and enumerated federal powers (however that was 

to be determined) were to be federal mattem. It is not obvious that the Privy Council was wrong 

in concluding that this established a different relationship between provincial heads of power 

and the general power than existed between the provincial powers and enumerated federal 

powers. Finally, there was the breadth and vagueness of 'peace, order and good 

govemmentn. The words were capable of encompassing virtually every subject of legislation 

and more important, of encompassing every subject of legislation that Parliament decided was 

for the "peace, order and good govemment of Canada'. One way or the other, the general 

power had to be defined and limited if the grant of 'exclusive" legislative authonty to the 

provinces was to have much continuing meaning. As to what this definition and limitation 



should be, the text of the BNA Act was, as on so many other matters of detail, silent. 

Nor would resort to the historical record have salvaged the clarity of the BNA Act's 

centralist meaning; it may have provided some evidence to reinforce Pnvy Council 

interpretations. For example, Professor Silver has written that in Quebec, "Confederationist 

propaganda ... underlined the Quebec-centeredness of French Canada's approach to 

Confederation, and the degree to which French Quebec's separateness and autonomy were 

central to French Canadian acceptance of the new regime? No less a Father of 

Confederation than Cartier saw the strength of the provinces as the central feature of the 

Confederation scheme and in the Confederation Debates, Hector Langevin gave an even 

stronger defense of the autonomy and significant powers that would belong to Quebec under 

the new Confederati~n.'~ In New Brunswick, Tilley marketed Confederation by saying that only 

responsibility for the post office would require relocation to Ottawa." Like the BNA Act itself, 

therefore, the historical evidence would have given the Privy Council, at best, conflicting 

signals, even if the use of such evidence by the Privy Council could be imagined. 

In general, the BNA Act did stnke a centralist tone and there is little if any room for real 

doubt that a strong central govemment was desired by al1 involved in the Act's construction. 

But when it came to precise questions as to what this required from judicial interpretation, 

particularly as regards the constitutional status and jurisdiction of the provinces, the Act was, 

as Romney says, 'the legislative equivalent of an optical illusion.'41 Professor Vaughan's more 

recent attempt to raise the fundamentalist banner anew foundered on the same unjustified 

optimism as to the clarity of the Act4* His cnticism of the Privy Council for taking a 'political" 

approach depended on the assumption that a properly 'judicial" approach would necessarily 

have produced different outcomes because Iimited to a virtuaHy mechanical enforcernent of the 

SNA Act's dear intent in favour of the federal govemment on virtually al1 questions. In reality, 

the Act was a skeletal framework for a federal system that depended on judicial in-filling that 

was unavoidably "political", if by that is meant adjudication that attached meaning to the clauses 

of the BNA Act by putting them into the context of daims about the objectives of Confederation, 

the reasons for federalism, or the nature of Canadian society. As argued below, understanding 

the Privy Council requires us to accept that the application of such ideas to the interpretation 

of the BNA Act was virtually unavoidable, whether or not it was acknowledged and whether or 

not the result favoured the Dominion or the provinces. The challenge, given the positivism of 

the Privy Council and the elliptic style of judicial exposition that this positivism produced, is to 

reconstruct the context of ideas that took the Privy Council in one direction rather than another. 



The second stream of mid-century criticism of the Privy Council was labeled 

'constitutionalism" by Cairns? This view, perhaps best represented by the writings of F.R. 

Scott, was as much concerned with the adverse social and economic consequences of Privy 

Council decisions, and the Privy Council's support for or indifference to those consequences, 

as with the fidelity of the Privy Council to the constitutional text. For Scott and others, including 

the historians Frank Underhill and Arthur Lower, the Privy Council had, by limiting the powers 

of the federal govemment, reduced Canada's ability to adopt 'progressiven economic and social 

policies, such as those contained in Bennett's New Deal of the 1930's." Such policies could 

only be effectively implemented by the federal government, due to its relatively greater fiscal 

capacity and the national scope of federal legislative authority. 

As an explanation of why the Privy Council understood the BNA Act to have created a 

decentralized federation, the argument of the constitutionalists obviously moved from 

consequence to cause; because the decentralkation of the constitution at the hands of the 

Privy Council prevented progressive social and economic policies, the Prky Council must have 

been motivated by opposition to those policies and by a desire to protect laissez-faire 

capitalism. Even without direct evidence of such pure instrumentalism, the argument had, and 

continues to have, plausibility as applied to the Privy Council's failure in the early twentieth 

century to alter course in favour of broader national powers as social and economic conditions 

pointed increasingly both to the need and the desire for national action." Instead, under the 

leadership of Lord Watson's successor, Lord Haldane, the Privy Council continued through 

these decades to accentuate the provincialist thmst of Canadian federalism, frequently in cases 

that pitted commercial interests against federal legislation that was, in the view of the 

constitutionalists, progressive. Putting it crudely, it does seem plausible that the Privy Council 

sided with the provinces during these years to insulate private enterprise from the costs of the 

welfare state. It is therefore understandable to find Underhill in 1934 attacking the cry for 

provincial rights as, "largely camouflage put up by our industrial and financial magnates" and 

making the charge that, "None of these worthy gentlemen wants a national government with 

sufficient constitutional power to be able to interfere effectively with their own pursuit of 

 profit^."^ 

The lack of evidence for this argument becomes a more seflous deficiency in the 

attempt to explain the jurisprudence of the late nineteenth century." m i l e  it would be easy 

to gather evidence of the cornmitment of Privy Council members of the era to the protection of 

private property and to free enterprise, or even to safely assume the existence of such 



commitments, it is simply impossible to extract nineteenth century motivation from twentieth 

century consequences. The constitutional cases that went to London in the nineteenth century 

simply did not clearly align progressive and capitalists interests with one level of govemment 

or the other. Indeed, to the extent that socially or economically interventionist legislation was 

produced in late nineteenth century Canada, it tended to come from the provinces rather than 

from the federal govemment." In addition, the interests of Canada's business elite in the first 

decades of Confederation, and of their financial backers in England, were fairiy cleariy aligned 

with the federal, rather than the provincial, govemments. As Professor Greenwood wntes, 

dunng the 1880's, this business elite wanted, "a strong credit-worthy central govemment, with 

a near-monopoly of revenue, unchallenged authority to regulate trade, and power to curb 

provincial experiments detrimental to their interestsw. In consequence, they, "applauded the 

repeated disallowance of Manitoba railway charters which threatened the C.P.R., expressed 

outrage when Macdonald refused to veto a Quebec tax on corporations, and prophesied doom 

if Mowat's conception of coordinate federalisrn should be implemented".49 

The constitutionalist critique was heavily influenced by legal realism, as well as by their 

progressivism. Importantly, it marked a step away from the debate over what the words of the 

BNA Act really meant and a large step toward recognition that constitutional adjudication 

unavoidably requires judiciat statesmanship. The same can be said for the Caims theory that 

the Privy Council's decentralizing decisions are explicable as examples of "socio1ogical 

jurispn~dence".~~ This explanation for the Privy Council's 'provincial biasn is that by the 1880's 

and 1890's Canada had become a 'de facton federal society and that the Privy Council simply 

recognized this by allowing for greater decentralization in the country's political institutions. 

Cairns' view was that with the completion of the great national projects such as the C.P.R. and 

the cessation of the perceived military threat posed by the United States, some of the rationale 

for the strong central govemment envisaged by the BNA Act had disappeared. Wth that came 

a resurgence of regionalist sentiment, exacerbateci by federal-provincial irritants such as the 

Riel execution, Manitoba's battle against the monopolistic C.P.R., Nova Scotia's election of a 

secessionist govemment and the provinces' collective dedaration of constitutional war on 

Ottawa at the Quebec conference of 1887. Taking account of al1 of this, the Privy Council 

wisely relaxed a constitutional structure which had become "too centralist for the diversity it had 

to c~ntain".~' 

Caims' account of the changing balance between centralist and decentralist sentiment 

within Canada during the 1880's and 1890's is supported by historian~.~~ Yet as an explanation 



of Privy Council jurisprudence during the 1880's and 1890'~~ the argument suffers from the lack 

of evidence of Privy Council awareness either of the 1867 consensus around centralization 

(nuanced as it was), or its subsequent disintegration. Such evidence as Caims did canvass not 

surprisingly suggested limited awareness or interest. The problem, in short, is that the Cairns 

theory does not explain the mechanism by which the movement from centralist to decentralist 

sentiment in Canada influenced constitutional adjudication in London. In this respect, it has the 

rather dissatisfying quality of suggesting the Privy Council got it right and perhaps saved the 

country, but perhaps by accident. Yet, more recent historical scholarship does suggest that the 

trend in Privy Council jurisprudence can be understood as the unwillingness of its members to 

impose the centralist consensus of the provincial representatives of 1867 on their unwilling 

successon of 30 yean later." Some support comes from Vaughan, who unlike Cairns, 

rejected the legitimacy of judicial statesmanship but nevertheless made much of the evidence 

that prominent members of the Judicial Committee self-defined their role to be that of fmperial 

statesmen rather than solely that of judges deciding cases between litigants." Assuming Privy 

Council rnembers did have knowledge, however general, of the changing political realities of 

Canada, it is not implausible that they saw it as their duty to interpret the constitution in 

accordance with those realities. 

Another approach from the 1970's and 1980's was to explain the course of Privy Council 

jurisprudence by reference to the influence of the key members of the Council. One example 

of this approach is the argument that Hegelian philosophy explains the desire of Lord Haldane, 

first as counsel in the late nineteenth and early twentieth centuries and then as the Privy 

Council's dominant member from 1912 through to 1928, to give Canadians a constitution that 

expressed what he understood to be their strong sense of regional identity? Recently, David 

Schneiderrnan has revived this approach and the interest in Lord Haldane by arguing that his 

Hegelian idealism was significantly augmented by the associational pluralism of Harold Laski? 

Another more relevant example of the same general approach focused on the 

nineteenth century is an article from 1974 by Murray Greenwood, who focused on the role of 

Lord Watson, the judge who spoke for the Privy Council in the two critical cases of Maritime 

Bank and Local Prohibition. Greenwood's thesis was that the main motivation influencing 

Watson was the desire to preserve the appellate jurisdiction of the Privy Council and with that 

jurisdiction. continuing colonial support for imperial Ces.= This Watson did. according to 

Greenwood, by becoming the champion of the provinces against not only the Dominion, but 

more important, against the centralism of the Supreme Court of Canada. The objective was 



to ensure provincial opposition to abolition of appeals to the Pnvy Council. 

The most direct evidence presented for this thesis is Watson's relationship to Haldane 

and the cornments of Haldane, after Watson's death, that Watson's contribution as a member 

of the Privy Council was that of a great "statesman" who had corrected the 'alanningn 

centralism of the Supreme Court of Canada and thereby put to rest the thoughts of abolishing 

the appeal to the Privy Council. From this evaluation of the effect of Watson's jurisprudence, 

Greenwood derived Watson's motive by pointing out that the possibility of abolition continued 

to be raised throughout the 1880's and 1 8901s, with the result that Watson and his colleagues 

would have been consistently reminded of their institutional vulnerability and the need for a 

strong Canadian constituency for the continuing value of the Privy Council to Canada.5g He 

went on to suggest that Watson and his colleagues, encouraged by the tendency of provincial 

politicians, unlike their federal counterparts, to personally participate in Privy Council 

proceedings, set out to daim the provinces as that constit~ency.~ 

According to Greenwood, the Privy Council did this by emphasizing constitutional 

equality between Ottawa and the provinces, not because the constitution called for it, but to 

profile the impartiality of the Privy Council relative to the centralism of the Supreme Court, a 

court that was, after ail, appointed by one of the two competing levels of g~vemment.~' More 

basically, Greenwood demonstrated that Watson and his colleagues overniled the Supreme 

Court of Canada significantly more often than they did other colonial courts, including the courts 

of Canadian provinces. This supports the argument that the Privy Council had a general policy 

of undermining confidence in the Canadian alternative to itself." The particularly consistent 

rejection of Supreme Court interpretations of the BNA Act is taken by Greenwood to make the 

operation of this policy manifestly clear? 

Greenwood's argument had a New Brunswick connection that is worth some discussion 

given later focus on constitutional adjudication in New Brunswick. He credited Jeremiah Travis, 

an obscure Saint John lawyer, both with inspiring Watson's strategy of institutional self-interest 

and with giving Watson the constitutional arguments he needed to twist the BNA Act to 

irnplement that strategy. In 1884, Travis wrote one of the early books on Canadian 

constitutional law." It was a disorganized tirade that amply reflected the egoism of the author 

and his poor view of just about every other lawyer, including the judges of every level of Court 

up to and including the Privy Council, Save Ritchie. It started with praise for Russell v. The 

Queen, but changed in mid-course to denounce the centralism of that decision as k i n g  so 

intolerable as to justify the abolition of Privy Council appeals in constitutional cases. 



Greenwood suggests that this caught Lord Watson's attention when Travis (according to 

Travis) sent Watson a copy.= He also concluded that Travis must have given Watson his 

"revolutionary analysis of section 91", since buried within the book's dense and convoluted 

prose were the kernets of Watson's niling in Local Prohibition. On the view that, "[alIone among 

legal scholars, Travis divided section 91 into two parts with different encroachment potentials, 

which was precisely the conception adopted by Lord Watsonn, Greenwood posited Travis as 

Watson's key influend6 Noting that Travis also anticipated Local Prohibition by recognizing 

that al1 heads of provincial power, not only the 16". were on 'local and private mattersn and by 

arguing that this made the deeming clause at the bottom of section 91 applicable to al1 of 

section 92, not to clause 92(16) only, Greenwood concluded that, "in al1 material particulars, it 

appears that Lord Watson's novel interpretation of section 91 was derived from Travis' book". 

Indeed, he concluded that the influence of Travis on Watson seems, 'almost beyond questionn. 

Greenwood's argument was creative and original but it suffered from the partiality of his 

interpretation of the empirical evidence on which it rested. For instance, he did not consider 

the possibility that the rate of reversals of the Supreme Court of Canada by the Privy Council 

reflected, at least to some extent, the reality that it was not a very strong, mhesive, hard 

working or properly funded court during its fint years.'' More seriously, the entire argument. 

like that of earlier critics of the Privy Council, depended once again on the premise that the 

Privy Council could not have ended up where it did by interpreting the BNA Act and by finding 

the arguments for provincial positions, often presented by the provinces, stronger than the 

arguments for competing federal claims, usually presented, not by the federal govemment, but 

by third parties. The importance of this premise to Greenwood's argument is best indicated by 

the influence accorded to Travis, something that is surprising to anybody who has tried to read 

Travis' book. But for Greenwood, Travis' obvious limitations seem actually to prove his 

influence on Watson because of the assumption that practically no lawyer of intelligence could 

have interpreted section 91 in the way Travis did in his book. The work of Paul Romney has, 

however, shown that Oliver Mowat developed the same argument as Travis in a memorandum 

he wrote in 1881, either before Travis had begun or had finished his book. M i l e  Greenwood 

and other critics of provincial rights and the Privy Council would rightly question Mowat's 

objectivity, it is harder to dismiss his legal ability. The mere fact that Mowat and Travis 

independently constructed the interpretation of section 91 that eventually became the law 

through Local Prohibition questions the assumption that it was an interpretation that section 91 

could not reasonably bare. 



Alt of which is not to say that institutional self-interest could not have played some and 

even an important role in Privy Council jurisprudence. It is, instead, only to Say that an agenda 

of institutional self-interest and genuine agreement with the arguments put forward by the 

provinces cannot be assurned to have k e n  mutually exclusive influences on Watson and his 

colleagues. The two influences were certainly compatible at a conceptual level and were 

capable of k i n g  mutually reinforcing. The key question is whether the likely atttactiveness of 

the arguments for the provinces to the members of the Privy Council can be evaluated. This 

brings us to the scholarship that has focused on how Canadian lawyers, and especially lawyers 

in Ontario, thought about constitutional law in the first two decades of Confederation, 

particularly as regards the provincial rights movement and what Risk calls the "model of 

autonomous federalism". 

One of the leading contributors to this scholarship has k e n  Paul Romney. In his 1986 

book on Ontario's attorney general, Romney attributes the triumph of the provincialist position 

to the role played by Oliver Mowat, premier and attorney general of Ontario from 1872 to 1896. 

He refers to the provincial rights movements as, 'Mowat's struggle for provincial rights?' The 

Privy Council's gradua1 adoption of a provincialist view of the BNA Act is explained by saying: 

'Mowat's success was partly a victory of forensic reasoning, but is was also very much a 

triumph of forensic strategy and tactics". Much weight is attributed to the memo that Mowat 

wrote in 1881 and which argued for the interpretation of the general powerwhich was eventually 

adopted in Local Prohibition. Without ever being explicit on the point, Romney suggests that 

the Privy Council reached the conclusion it did in Local Prohibition because of the influence of 

Mowat's rnemo?' 

A decisive role for Mowat seems particularly difficult on the provincial sovereignty issue. 

Maritime Bank originated in New Brunswick and New Brunswick's Premier Andrew Blair 

successfully argued the case in the New Brunswick and Canadian Supreme Courts, and was 

present for the hearing of the appeal in the Privy Council. But Romney asserts that Manlime 

Bank just beat Mowat to the punch as he had, in 1888, taken steps to deliver the "coup de 

grace" to an outmaneuvered John A. Macdonald by adopting a law declaring Ontario's right to 

exercise the prerogative powers of commutation and remission in respect of provincial 

o f fen~es.~~ Little consideration is given to another interesting possibility, that Maritime Bank 

indicates that Mowat was as successfut as he was, not only because of his brilliance in 

articulating the provincial case and leading the forensic carnpaign, but also because his 

arguments were not only the arguments of Ontario but the reflection of a broader 



understanding of Confederation that was pan-Canadian and trans-Atlantic in scope. 

The changes wrought by the Privy Council decisions were far tao fundamental to be the 

work of one man. Romney's portrayal of the Privy Council as the passive reflector of Mowat's 

brilliance is therefore not fully convincing. At the same time however, Romney made an 

important contribution in linking the result in Maritime Bank, and Mowat's success in other 

cases, with the maintenance of responsible govemment in the provinces after Confederation. 

The right of the provinces to self-government was clearly at stake in Maritime Bank and it is 

hard to understand the case without accepting that Watson understood this. This starts to 

suggest that the Privy Council's approach to the BNA Act may have k e n  shaped by the 

constitutional ideas and values of its members, and the convergence of those ideas and values 

with those of provincial nghts advocacy, rather than solely by extra-legal factors. In short, it 

suggests that the concems that shaped advocacy for the provinces, not only but very 

significantly by Mowat, were the same concems that facilitated receptive listening in the Privy 

Council. 

Romney's insight on the connection of constitutional adjudication to the earlier 

accomplishment of responsible govemment has been developed and greatly enriched by 

Robert Vipond's study of the intellectual foundations of the provincial rights movement, and by 

Richard Risk's exploration of the influence of the same ideas among Canadian lawyers. Vipond 

begins his analysis by explaining that interpretations of the provincial rights movement, like 

explanations of the Privy Council's jurisprudence, typically ernphasize economic, social and 

political factors, and forget that the movement (in its legal aspect) was fought in the name of 

a legal goal: a constitution consistent with the principles and values of those within the 

movement, including responsible self-government at both provincial and federal le~els.~' 

Responsible self-government was important for many and varied reasons. Most were wrapped 

up in the mantra of local control over local affairs that had made Confederation, on the basis 

of federalism, inviting to the Ontario Reform Party. It was only if the principles of responsible 

government were in place that the people in Ontario would have this control, because only then 

would accountability for the disposition of these local affairs be solely and exclusively to Ontario 

efectors. In tum, responsible self-government at the provincial level demanded the legal 

autonomy, independence or sovereignty of the provincial government and legislature. 

Othewise, accountability to the electors would be compromised by the distinct and competing 

accountability to the federal govemment and Parliament. Otherwise, local control over local 

affairs would always be at risk because of the potential for withdrawal of what would be only 



delegated legislative powers. 

The merits that could be claimed for this model operated on many levels. Local control 

over local matters meant consistency with British constitutional practice and principles not only 

at one but at both levels of govemment. This was important symbolically as well as practically. 

It meant constitutional validation of the continuing importance of provincial identity and of the 

intrinsic importance of local affairs, those in which people were most immediately interested. 

It meant wntinuity in the connection to the Crown and thus, the preservation of an important 

symbol of Britishness, or at least of the British inheritance. This two-way symbolism was 

important to identity in Ontario, and in other provinces.72 Thus local control over local matten 

was a slogan, but one that represented important elements of identity and of the constitutional 

importance of that identity through the right to local self-government. In Ontario, advocates of 

provincial autonomy bridled at the suggestion that this locally based political identity was inferior 

to its Dominion counterpart, and therefore not worthy of the Crown's direct attention. 

On the more practical level of govemance, local control over local affairs meant better 

and more just government at both the national and the provincial level. Issues that might 

produce either division and strife, or indifference, at the national level, either because they 

highlighted the differences in opinion and interests across different parts of the country or 

because they were only of interest to the people in one part of the country, were assigned to 

the local legislatures. At that level, both consensus and responsiveness, as required, were 

more likely. Here the critically important concern was fear that the division and strife between 

groups that was more likely in the broader legislative forum would lead to legislative oppression 

of one group by others. The critically important faith was that local legislatures, because they 

were closer to the people, were more likely to be sensitive to the interests and to the rights of 

both individuals and groups. They were, in short, more likely to use legislative authority in 

accordance with the 'opinion and good sense of the All this was in jeopardy if the 

local executive was subject to taking contrary direction from outside the local legislature or if 

legislative powers were subject to k i n g  withdrawn or reduced from outside. Such functional 

arguments for provincial autonomy wuld be and were supported by their consistency with the 

operating principles of the organiration of the British Imperia1 system of the late-nineteenth 

century, as Vipond shows." 

Each of these symbolic and pragmatic considerations helped to establish the vital 

importance of provincial self-government and of the provincial autonomy, independence or 

sovereignty that made it possible within Canadian federalism. But the deepest insights 



provided by Vipond relate to his exploration of the relationship between provincial rights, and 

especially the quest for provincial autonomy, with the central concems, the language and the 

concepts of late nineteenthcentury legal liberalism?' A bnef summary cannot hope to do 

these insights justice. The key point is that legal liberalism defined the purpose of al1 law to be 

the setting and policing of boundaries between the subjects of the law within which each 

subject, be it natural or corporate person or the state, was free to will without interference from 

others. Essentially, al1 law was jurisdictional law and its irreducible aim becarne the 

maximization of liberty by keeping each actor within appropriate and assigned limits. 

Jurisdictional overlap was to be squeezed out of legal relations because of the implication it 

camed of the interference with the autonomy of one legal actor by another. This understanding 

of law came to be exernplified by the legal science of Harvard and Oxford scholarç, including 

A.V. Dicey, who embodied it in his classic treatise, The Law of the Constitution, published in 

1 885.76 It argued for American federalism, and for the role of the Arnerican courts in Arnerican 

federalism, as the epitome of the nile of law. Richard Risk succinctly sketches the outlines of 

the legal reasoning that Dicey's claim represented and of which legal liberalism was a large 

part: 

In England, a general mode of thinking emerged during the second half of the 
nineteenth century, which has k e n  given different names, among them the rule of law, 
the black letter tradition, and classical legal thought. Whatever its name, its basic 
elements were the equality and autonomy of individuals (or more abstractly, legal 
entities, including the state), a division between the public and the private realms, and 
a pervasive perception of legal relations as spheres of powers separated by sharp, 
bright lines. In this thinking, the courts and the wmmon law were paramount, and the 
work of the courts in deciding individual cases was objective and apolitical - determining 
facts and applying general principles of the m m o n  law or the words of a statute? 

Wthin this philosophical context, Vipond argues that the daim to provincial autonomy 

became more than an appeal for the preservation of responsible self-government. It became 

an appeal to the transcending value of autonomy, the essence of the prevailing understanding 

of rule of law throughout the common law world. On this broad foundation, the object of 

federalism was to preserve the 'freedomw, the 'autonomy", the "independence" and the "nghts" 

of the subjects of that law, namely, the provinces. This did nothing less than make the law of 

the Canadian constitution consistent with a proper understanding of the constitution of society. 

The defense of provincial autonomy was not merely to safeguard provincial parliamentary self- 

government but to make the supreme law of Canada consistent with the mle of law. lmplicitly 

and sometirnes explicitly, the specific nght of the provinces to autonomy or liberty was 



compared to the right of the individual to autonomy or liberty. Even if the analogy was not 

explicit, the moral claim for provincial autonomy came to rest on the same basis as the moral 

claim for individual autonomy. Indeed, the connection with responsible self-government went 

full circle, as the advocates for provincial rights, "argued consistently that their defense of 

[provincial] community was a means to protect (individual] libertyn." We will retum to this 

particular aspect of the relationship between provincial rights and liberalism in the tater 

discussion of Charles Fisher. 

The composite picture of the intellectual foundations of the provincial nghts movement 

that emerges from Romney, Vipond and Risk might be summarized as follows. First, the claim 

to autonomy rested on continutty with an older Anglo-Canadian tradition of British and of 

colonial constitutionalism that emphasized the particular daims of Ontario, and of every 

province, to political separateness, as well as symbols of identity such as the preservation of 

direct connection with the Crown and consistency with British and Imperia1 constitutional 

models. Second, these influences were powerfully justified and reinforced by the consistency 

of the core claim for autonomy with mainstream ideas and values of late nineteenth century 

Anglo-American legal thought. In the scholarship of both Romney and Vipond, the evidence 

for al1 of these connections is from political rather than legal forums, and indeed, the legal and 

judicial methodology of legal Iiberalism would have prevented the provinces from defending 

autonomy in constitutional litigation on the basis of such broad and diffuse foundations. 

Further, legal liberalism was not a discrete legal doctrine to be invoked as authority for specific 

adjudicative outcomes. It was a way of thinking about law and a set of legal values that was 

pervasive and embedded within al1 law, not because lawyers and judges consciously chose it 

over competing philosophies, but rather because increasingly, law and legal liberalisrn were 

synonymous. 

The key point is that, in making the claim to autonomy, the provinces did not have to 

spell out the importance and significance of provincial autonomy within the broader context, 

because, as Risk states it, "the arguments [of the provinces] appealed to deep and pervasive 

strands in lawyen' thinking"." Accordingly, the moral equivalency between provincial and 

individual autonomy is not something that the judges of the Privy Council needed pointed out 

to them. Thus, Risk states, "When the provinces made their arguments in Hodge, Maritime 

Bank, and the Local Pmhibition Reference, they appealed to an understanding of federalism 

that was already in the judges' mindsn* 

Such convergence between the ideas and values behind the arguments for provincial 



autonomy and the ideas and values of the judges who accepted the arguments, was probably 

not limited to the separate influence on each of legal liberalism. For example, the judges of the 

Privy Council, judicial tribunal of the empire, would not have needed legal liberalism to see and 

understand the consistency of autonomous federalism with the organizational principle of the 

empire. By the late nineteenth century, the core of the Empire was the principle of local self- 

govemment. England's colonies were self-governing colonies in which local assemblies, 

organized in accordance with the principles of responsible government, had been given virtually 

free reign over interna1 affairs. And yet the empire was alive and well, indeed, precisely 

because of the commitment to local control over local affairs. From this perspective, provincial 

claims to a sovereign and independent status probably seemed reasonable, even obvious. 

Their satisfaction required no more than fidelity to the same pnnciples and policies that 

prevailed throughout the empire, and which underiay the creation of the Dominion of Canada 

itself. It probably helped that the provinces asked for, or could credibly Say they were asking 

for, no more than the continuation of their pre-Confederation status within their newly limited 

spheres of jurisdictional competence. No argument appeals to an English lawyer like one 

founded on continuity! 

Similady, the importance of the local personification of the Crown as a symbol of 

provincial identity and as a badge of continuing membership in the British community would 

have resonated with the judges of the Empire without explicit reference. As members of an 

lmperial Judicial Committee, charged with the responsibility of building the legal framework of 

England's Empire, a predisposition in these judges to interpretations of the BNA Act that 

maintained points of contact between citizens of the Empire and the Crown seems plausible. 

In the Maritime Bank case, Lord Watson said that the notion that the lmperial Parfiament had 

cut the provinces adrift from the Crown by passing the BNA Act, an Act intended to strengthen 

the colonists' tie to Britain. was beyond belief.'' It is not hard to believe he meant it. 

In sum, advocates for the provinces had a case on the sovereignty issue which would 

have appealed to the legal and institutional consciousness of the Privy Council. And as 

Romney almost certainly suggests, a resolution of the sovereignty issue in a manner favourable 

to the provinces probably influenced treatment of the division of powers issue. Having 

recognized the provinces to be, within their legislated sphere, the constitutional equal of the 

Dominion govemment, it is probable that the Privy Council would have k e n  wary of nullifying 

this recognition by interpreting section 91 and section 92 in such a way as to give the provinces 

sovereign jurisdiction over few legislative matters or alternatively, in such as way as to make 



provincial jurisdiction a shifting one, dependent on federal legislative priorities. In the Local 

Prohibition Reference, Lord Watson said as much in the course of reading down the peace, 

order and good govemment power. The same concem about local self-government would 

encourage an expansive interpretation of section 92 powers. 

Finally, if in addition to the implications of the abiding importance of responsible 

govemment and the reinforcing influence of legal liberalism, the members of the Privy Council 

had the means ta take cognizance of the de facto 'sociological federalism" described by Cairns, 

it is possible to see how the case for CO-deteminant and balanced federalism may have 

become unavoidable. At a minimum, it was strong enough to justify the pursuit of the strategy 

of institutional self-interest described by Greenwood. But put within this broader context, 

sociological jurisprudence and institutional self-interest look more plausible as contributing and 

reinforcing factors than as self-standing explanation. 

IV 

Although the early jurisprudence of the Privy Council has long b e n  a subject of 

scholarly debate in Canada, most of the explanations of why it took such a strongly provincial 

approach to the BNA Act are unsatisfying. The fundamentalist explanation is unconvincing 

because of the simplistic model of adjudication on which it is based. The explanation of the 

constitutionalists fails because it explains a trend which started in the nineteenth centurj 

primarily by reference to mid-twentieth century dynamics. Caims fails to provide convincing 

evidence that Privy Council membrs were as aware of Canadian society as his theory 

assumes. Greenwood's thesis of "institutional self-interest", also assumes what it seeks to 

prove, in his case, that institutional self-interest was the sole and dominant motivation behind 

legal rulings that cannot be supported as legal rulings. Romney's analysis of the importance 

of Mowat claims too much of the success of a movement with deep and broad social and 

intellectual roots for one, admittedly important, individual. 

A problem common to many of the explanations is that they pay insuffident attention 

to the possible relationship between decisions in the division of powers cases and the decisions 

in status cases. This is related to a second difficulty. Until recently, insuffcient attention has 

been paid to how members of the Privy Council perceiveci and understood the constitutional 

issues and arguments brought before them, and more specifically, by the ways in which their 

concerns as lawyers and judges may have connected with the arguments they largely 



accepted. In other words, there has b e n  insufficient attention to the question of what made 

provincialist legal arguments wnvincing as legal argument. In the very different work of 

Romney and of Vipond, with increasing support from other historians." convincing arguments 

are made that the provincial rights rnovement out of which the nineteenth century litigation 

arase was motivated by a desire of provincial communities to maintain distinct connections with 

the Crown and by a determination to preserve and expand local control over local affairs 

through the system of responsible self-government won in the provinces in the 1830's and 

1840's. 60th desires would have resonated with the judges of an empire increasingly dedicated 

to "home rule". Vipond and Risk add detailed explanations of the reinforcing influence of the 

same legal liberalism that was shaping legal doctrine throughout the common law world, in and 

from England. Together, the work of Romney, Vipond and Risk, makes a wnvincing case that 

the provinces won before the Privy Council because their interpretive arguments did not depend 

solely on textual foundations or on congruity, serendipitous or otherwise, with ulterior Privy 

Council motives. Instead, the provinces may have won in significant measure because their 

textually based arguments manifested and wnnected with deeper ideas and values that also 

shaped or infiuenced Privy Council understanding of those textual arguments. This suggests 

not only that legal ideas mattered to the outcomes, but that the judges who sat in the Judicial 

Cornmittee of the Privy Council were to some extent propelled from the one-sided federalism 

of Russell v. The Queen to the autonomous federalism of Maritime Bank and Local Prohibition 

Reference, by their own ideas about law, and about the law of federalism in particular. 

This study takes the story of the victory of provincial rights through the Privy Council back 

to where Russell v. The Queen began, to the decision of the New Brunswick Supreme Court in 

City of Fredericton v. The Queen. In doing so, it shows that the judges of New Brunswick, 

though ovemled in Russell v. The Queen, anticipated many of the outcomes that would 

eventually be vindicated in Maritime Bank, Local Prohibition Reference and other Privy Council 

decisions. To some extent, their reasons for these outwmes also anticipated those eventually 

given in the Privy Council. But more interestingly, they gave reasons that seemed to connect 

the interpretation of federal and provincial powers to an understanding of the role of provincial 

legislatutes and of responsible self-govemment within federalism, to the protection of individual 

iiberty, and to a growing and indigenous understanding of the connection between provincial 

status and provincial jurisdiction. In doing so, they provide further evidence for seeing Privy 

Council interpretations of the BNA Act not as the imposition upon Canada of the constitution 

preferred by English judges for their own reasons, but as the vindication of a Canadian 



understanding of the BNA Act that was rooted in Canada's own pre-Confederation constitutional 

experience and that resonated with trans-Atlantic patterns of legal reasoning and constitutional 

thought. 

But to understand Fredericton it is necessary to go back still further to the New Brunswick 

Court's first attempt to explain and apply the BNA Act, and in particular, to the early 

constitutional jurisprudence of William Johnstone Ritchie, New Brunswick's Chief Justice at 

Confederation and future Chief Justice of Canada. 
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Chapter 3 

From Subordinate to Coordinate Federalism: The Evoiving 
Constitution of William Johnstone Ritchie 

Of the judges who sat on the New Brunswick Supreme Court in the three decades after 

Confederation, only William Johnstone Ritchie earned a lasting place in the broader history of 

Canadian law. This was due largely to his appointment to the original Supreme Court of 

Canada in 1875 and to his tenure, from 1879 through to 1892, as Canada's second and 

longest serving Chief Justice. In his day, his legal abilities were greatly admired both within 

the New Brunswick and the broader Canadian community of practicing lawyers. But the simple 

fact that he held the office of Chief Justice of the Supreme Court of Canada, rather than his 

accomplishments in the office, is what accounts for his continuing place in Canadian legal 

history. Indeed, in their book on the history of the Supreme Court, Professors Snell and 

Vaughan hold Ritchie significantly to blame for the low credibility and slow development of the 

Supreme Court across the first two decades of its institutional existence.' In their view, he did 

Iittle or nothing as Chief Justice to combat such problems as the Court's slowness in publishing 

decisions, its inability to function on the basis of even minimal intemal consensus, and the low 



quality of decisions. Instead, on this assessment, Ritchie contributed to the Court's poor 

reputation by his sometimes boorish and arrogant courtroom demeanor and by issuing some 

of the opinions that best illustrate the Court's tack of imagination and vision.* 

In this thesis, the interest in Ritchie is limited to his experience as a constitutional jurist. 

The focus is on his personal development and evolution as a jurist and on his representation 

of an important dimension of the New Brunswick adjudicative experience with the BNA Act in 

the first two decades of Confederation. From the perspective of the New Brunswick judicial 

and legal community, the scope and diversity of Ritchie's experience of the BNA Act in these 

critically important years of Canada's constitutional development was unique. He was on the 

bench deciding constitutional cases and interpreting and applying developing constitutional 

doctrine for the first 25 years of Confederation, first as new Brunswick's Chief Justice and 

then, after 1875, as Justice and then Chief Justice of the Supreme Court of Canada. 

Approaching Ritchie's experience of constitutional jurisprudence from this perspective, 

four themes emerge. The first is the historical significance of the Chandler case once it is 

placed within a New Brunswick frame of reference rather than a general doctrinal context. The 

arguments against judicial review made in Chandler and the reaction generated in New 

Brunswick to Ritchie's rejection of those arguments, show that in New Brunswick, the question 

of judicial authority under the BNA Act was not a technical lawyer's issue. Rather, the issue 

at stake was the broadly political question of the implications of judicial review and therefore 

of Confederation, for the continuing supremacy within New Brunswick of New Brunswick's 

legislative assembly. This makes Chandlerand the debate it engendered a revealing window 

on the understandings of Confederation that existed within New Brunswick's legal and political 

community in the years immediately following 1867. What is revealed is a struggle to reconcile 

federalism with eariier constitutional ideas, particularly responsible self-government, that 

formed the spine of New Brunswick's political and legal identity. In this way, Chandler 

illustrates the operation within New Brunswick from the beginning of Confederation of the ideas 

and values that would, in the 7870's and 1880'~~ lead the provinces into successful reaction 

against subordinate federalism. From this viewpoint, the debates within and about Chandler 

were not primarily about judicial review. They were about the legal foundations and 

implications of Confederation. They raised the issues that would cut across al1 of the major 

questions of constitutional development of the next 20 years. 

The second theme, closely connected to the first, is the extent of Ritchie's early 

centralism while at the helm of the New Brunswick Supreme Court. The cornerstones of this 



centralism were the breadth he assigned to Dominion powers and the interpretive paramountcy 

that he derived from the opening and closing paragraphs of section 91. Like others in the earty 

years of Confederation, he took the objective of both paragraphs to be the creation of a unitary 

and general "rule of constructionn by which federal powers were interpreted as encompassing 

al1 matters that might be capable of falling within both a federal and a provincial head of 

legislative authority. Paramountcy was not, on this view, limited to resolving conflicts between 

federal and provincial legislation where both levels of government legislated on different 

aspects of a matter of shared competency. Instead, it operated to prevent the existence of 

shared matters of responsibilrty, always in favour of the federal government. It was the 

superior level of govemment. 

The third theme is the evolution of Ritchie's understanding of the BNA Act after 

Chandler. One aspect of this is a change in how the BNA Act is conceptualized: it goes from 

being a statute to being a constitution. Another related aspect is that the initial position of 

undiluted centralism is abandoned for one that paralleled, but also anticipated, the more 

general evofution of Canadian constitutional law between the late 1870's and the mid-1890's 

toward consistently greater recognition of the equal sovereignty and jurisdictional importance 

of the provinces. This convergence between Ritchie's constitutional thinking and the parallel 

trend in the general direction of the law may seem predictable and unremarkable given the 

disposition of the Privy Council toward the provinces and its ultimate control of doctrinal 

development dunng these decades. Here, a key point will be that Ritchie's own personal 

evolution does not, on examination, depend on obedience to Privy Council direction. It 

happened before much Privy Council direction was available. like the more dramatic evolution 

of the New Brunswick Supreme Court away from the centralism of Chandler, Ritchie's 

evolution to more qualified, complex and balanced positions, seems to have been dnven 

significantly by otherfactors, including the learning and appreciation of the BNA Act that came 

from interpreting it in the context of specific cases. Ritchie anticipated the Privy Council as 

much as he followed it. 

The fourth theme, intewined with the other three, is what Gordon Bale calls Ritchie's 

positivism. Here, one point is that Ritchie's positivism does not appear to have been indicative 

of the way of thinking that Risk and others cal1 the 'rule of law" model of the late nineteenth 

century. Another point is that Ritchie's positivism was most strongly apparent in the early New 

Brunswick cases, where the very legitimacy of the judicial function was under attack. It is 

possible that the centralisrn of these early decisions on the constitution was a function of a 



limiting positivism that prevented Ritchie from grasping and articulating the complexity of the 

federalisrn embodied within the BNA Act. It seems equally possible however, that Ritchie 

applied or at least exaggerated the techniques of judicial positivism to counter the clairn that 

judicial review meant judicial interference in politics. This is an important dimension of the 

broader significance that is claimed for Chandler. It is supported by the extent to which 

Ritchie's positivism relaxed in constitutional cases in the Supreme Court of Canada, when a 

challenge to legitirnacy was no longer present. Here, another dimension is suggested by 

coincidence between a change in judicial style with greater willingness to endorse outcomes 

and apply reasoning favourable to the provinces. At the same the,  positivism continued to 

be Ritchie's basic judicial approach and perhaps placed limits on his abitity to give satisfactory 

explanations for his constitutional evolution. 

To develop these thernes, Part II will place Ritchie's constitutional jurisprudence, and 

particularly the early cases from his days on the New Brunswick Supreme Court, within the 

context of his earlier legal and political career. Part III then focuses on Ritchie's opinions in 

the early constitutional cases of the New Brunswick Supreme Court, and the reaction that was 

generated by Chandler, particularly in the New Brunswick legislature and through a public 

lecture and pamphlet by James Steadman, a wunty court judge whose reach as constitutional 

scholar exceeded his grasp but whose attack on Chandler nevertheless captures and reveals 

the importance of the ideas and values that shaped New Brunswick thinking about 

Confederation and the BNAAct. Here the emphasis is on highlighting Ritchie's positivism, his 

centralism and his view that the foundations of Confederation and therefore of judicial review 

rested solely in the legal framework of the Empire and Canada's subordinate colonial status. 

In Part IV, Ritchie's opinions in Supreme Court of Canada cases are reviewed, revealing his 

personal evolution toward a more balanced federalisrn and a greater recognition of the 

significance of the BNA Act's constitutional character. Some of the possible explanations for 

this evolution are discussed. Finally, in Part V, some concluding comments are offered on the 

significance of Ritchie's experience and evolution to Our understanding of the New Brunswick 

judicial experience with the BNA Act and of the early years of Canada's constitutional law. 

II 

The question of whether or not to join Confederation caused intense and divisive 

debate in New Br~nswick.~ The eledions of 1865 and 1866 were pnncipally fought on that 



issue and caused significant realignments in political loyalties and alliances. In both, the pro- 

and anti-confederates were led by leading members of what had been loosely called the liberal 

party throughout the 1850's and 60's. On the side of the confederates, political antagonisrns 

and rivalries of the most personal kind were set aside in the narne of the great nation-building 

cause. On the side of the anti-confederates, men who opposed Confederation for exactly 

opposite reasons, nevertheless managed to cobble together a coalition and a government- 

Rumours of impending fenian raids, the purchase of votes with Canadian dollars and charges 

of Imperia1 interference with backroom inter-meddling by the lieutenant govemor, created a 

charged political atmosphere. 

Throughout this stortn, William Johnstone Ritchie rernained aloof on the province's 

Supreme Court, to which he was appointed in 1855.4 He nevertheless was widely known to 

be against Confederation, although the reasons remain unkno~n .~  It may have stemmed from 

his long association with the commercial interests of Saint John, and more particularly, with 

the various schemes for linking that city by rail with the city of Portland, Maine and the 

commerce of the north eastern United States. Confederation clearly assumed a different 

thrust for the province's economic development: the long discussed inter-colonial railway that 

threatened to bypass Saint John and absorb al1 the capital that the province could possibly 

hope to secure for the construction of raiiways. 

Regardless of the motives for the opposition, it was believed to have caused Ritchie's 

elevation to Chief Justice in 1865? The more obvious candidate would have been Lerneul 

Allen Wilmot, the senior judge and an immensely popular public figure. Wilmot had, however, 

insisted on using the circuit bench as a platforrn for extolling the virtues of the Confederation 

scherne, and this could not have endeared him to the members of Albert J. Smith's anti- 

Confederation go~ernment.~ The Saint John Moming Freeman, owned by Tirnothy Warren 

Anglin, rninister without portfolio in Smith's government, frankly explained Ritchie's 

appointment in tenns of the government's inability to overlook, "Judge Wilmot's conduct during 

the agitation of the Confederation question, when he converteci the Bench of Justice into a 

political platforrn, from which he detivered harangues that elicited cheers and hisses from the 

audience and shocked the sense of propriety of the whole pe~ple' '.~ 

There was, on the other hand, little question of Ritchie's daim based on merit. 

Newspapers that found amusement in the political rationale for his appointment nevertheless 

acknowledged that, 'Yhere can be no doubt that he will perform the duties of his office with 

dignity and ability" and that, "His record as a Puisne Judge is a sufficient guarantee of that1'.8 



This assessment of Ritchie the judge matched the stature he had held as a member of the 

practising bar. He was said to have, "buiit up the most extensive and lucrative practice, 

probably. that any one has enjoyed in the City of Saint ~ohn" , '~  and was judged to be probably 

"the ablest lawyer this province has ever known", being virtually invincible at the bar." He was, 

said another, "as a lawyer one of a thousand". The same writer said his capacity, "especially 

in cases of commercial law, has never been doubted.12 

Ritchie had a reputation for integrity in politics as well as in law. Among the reforrn- 

minded politicians who came to prominence in the 1850's and who described themselves as 

liberals, only Leonard Tilley could be said to have had a better personal reputation than 

Ritchie. Elected to the legislature in 1846 as an advocate of responsible govemment, he is 

said to have "violently resented" Wilmot and Charles Fisher, the acknowledged refonn leaders, 

when they agreed in 1848 to join the "family compact" govemment of Robert Leonard Hazen 

and Edward Barren Chandler." Together with Tilley, he put his political purity into action in 

1851 when the liberal cause suffered two further defections. In that year, Robert Duncan 

Wilmot and John Hamilton Gray, both liberals from Saint John, joined the Tory govemment. 

As Wilmot was appointed surveyor-general, he had to stand for re-election. Both Ritchie and 

Tilley, together with Charles Simonds and William Needham, vowed that if Wilmot were 

retumed they would resign and al1 except Needham honoured the pledge.14 

These instances of party loyalty have led historians to describe Ritchie as a "Liberal 

purist? Baie perhaps goes further in suggesting that Ritchie's more principled advocacy and 

his personal example of integrity in politics deserve a greater share of the practical credit for 

the triumph of responsible govemment in New Brunswick than they have been given, 

especially relative to the contribution of Wilrnot and Fisher. This is because he was, "a clearer 

and more consistent advocate of the principle that the government be responsive to the will 

of the people, speaking through their elected representatives, than others, particularly Lemeul 

A. W~lmot, who received disproportionate credit for the advent of responsible g~vernment".'~ 

Such an assessment has plausibility, for there is no doubt that Ritchie understood that 

responsible government required more than an executive individually accountable to the 

legislative assembly. By entering the govemment of Hazen and Chandler, liberals such as 

Wilmot and Fisher did dilute the party discipline that could alone end irresponsible executive 

govemment. No govemment would be secure so long as lieutenant governors could reach 

beyond it to the assembly and find mernbers who were capable of fashioning a coalition that 

could carry the house with a policy more to the liking of the Crown's representative. 



At the same time, Ritchie's purity perhaps had a tendency to self-nghteousness that 

perhaps carried through into his judicial career." The govemment that Wlmot and Fisher 

entered in 1848 was fonned after the legislative assembly had, by resolution, approved the 

principles of responsible government." It was true that appropriations continued to be 

handled through the system of independent legislative cornmittees that had k e n  in operation 

ever since the province gained control of the Crown lands in 1837, and that this meant that the 

governrnent could stiH not be held responsible for the finances of the province or the 

devetopment and irnplementation of a province-wide scheme of development. Nevertheless, 

in the view of the leading historian of the subject, nobody could deny that the govemment 

fomed by Hazen and Chandler, 'bas responsible to the house of assembly or that it was just 

as popular as could be obtained at the time".lg It was certainly a govemment that was fully 

representational if not fully responsible. It was more so for eschewing adherence to strict party 

lines, as most of the members of the legislature would have been hard pressed to describe 

themselves as either Tory or Liberal. They were for the country, the people or the constitution 

but few coutd have said what this meant in terrns of abstract political theories. 

In this context, Ritchie's opposition to the participation of Wilmot and Fisher seems a 

little self-serving and, in the case of Wilmot, a trifle unfair. Wilmot had been a voice in the 

wildemess for the cause of refom long before Ritchie appeared on the scene and he quite 

reasonably regarded the assembly's endorsement of the principles of responsible self- 

government as personal vindication. Participation in the first governrnent forrned in 

accordance with the principles if not the details of responsible govemment was a tangible 

manifestation of that vindication. Moreover, the explanation that Fisher offered Joseph Howe, 

that New Brunswick did not have enough men of quality to replicate the Westminister party 

system, was one that many New Brunswick politicians would have accepted, even if it was 

somewhat self-serving coming from Fisher." 

It is also important that the difference between Ritchie on the one hand and Wilmot and 

Fisher on the other was essentially a difference over tactics. Wilmot and Fisher's conduct was 

self-sewing but it arguably was also pragmatic given New Brunswick's state of political 

development. Fisher certainly understood the wnnection between the theory of responsible 

government and the practical importance of both party discipline and ministerial control in the 

area of finances. He put both in place dunng his leadership of the "Liberal" government of the 

late 1850's and it therefore seerns unlikely that the earîier disagreement with Ritchie was 

caused by Ritchie having a better understanding of the institutional requirements for 



responsible government than Fisher and Wilm~t.~' But by the 1850 '~~ reform held a definite 

legislative majority and the circumstances were therefore more propitious for radical change. 

Overall, the picture of Ritchie's political career as one of uncompromising principle 

against petty politicians is altogether simplistic. His time in the legislature was not taken up 

only with constitutional matters. His other legislative preoccupations were the removal of the 

seat of govemment to Saint John and publicfinancing for the construction of the European and 

North American Railway that was to connect Saint John with Portland and the American 

railway n e t ~ o r k . ~  Both cut close not only to Saint John's aspirations but to Ritchie's self- 

interest, as he was counsel to the European and North American and generally. one of the 

leading commercial lawyers of Saint John. In fa&. Ritchie's 'bitter rivalryn with Fisher and 

Wilmotln rnay have had more to do with constituency loyalty and material self-interest than 

with any disagreement over the principles of responsible self-government. As representatives 

of the County of York, Fisher and Wlrnot were bound to resist the demotion of Fredericton in 

the political sphere, just as they were bound to promote its economic development by ensuring 

that the benefits of the new age of steam and rail did not unduly benefd Saint John. In this 

they were no more but no less principled than was Ritchie. In both directions, disagreement 

over constitutional tactics overlapped with disagreements over more mundane matters and 

therefore, animosity in one might easily have reflected animosity from the other. At the same 

time however, there is no doubt that Ritchie was a dedicated reformer and advocate for 

responsible self-govemment. 

A direct correlation between Ritchie's political career and his approach to constitutional 

adjudication is not possible. It is interesting nevertheless to note the history of animosity, 

within the context of shared constitutional and progressive allegiances, between Ritchie and 

Fisher. More specifically, it is worth noting that both came to the bench and to constitutional 

adjudication with constitutional ideas shaped in the constitutional precursor to Confederation, 

the stniggle for colonial responsible self-government. In the end. both may have drawn on this 

shared history in seeing in the written constitution the intent to protect the autonomy and 

importance of provincial governments and legislatures within the new federal order. But the 

extent to which their jurisprudence acknowledged this constitutional continuity differed 

markedly. In Fisher, it was manifest and pervasive. at least after Ritchie's tight leadership of 

the New Brunswick court ended. In Ritchie in cantrast, the connedion of provincial self- 

govemrnent to constitutional adjudication appeared only elliptically in his judgments. One 

reason for the difference may have k e n  their very different understandings of the boundary 



between law and politics. For Ritchie, the constitutionai pnnciples which supported responsible 

governrnent in New Brunswick were a matter of politics, while the interpretation of the words 

of the BNA Act was a question of law. For Fisher, in contrast, responsible self-government 

was the al1 pervasive context for the interpretation of the new written component of the 

constitution of Canada and of New Brunswick. In a sense, it might be said that where Ritchie 

had been the lawyer in politics, Fisher ended up being the politician on the bench and that in 

both spheres, the differences of approach masked significant agreement on substance. 

111 

Ritchie and Fisher both participated in The Queen v. Chandler; In re H a z e h ,  which 

as stated above, was the first superior court decision on the BNA ActZ4 It forced the court to 

directly confront what proved to be a strongly held opinion of the New Brunswick political and 

legal elite: that judicial review of legislation under the BNA Act was wntrary to the principles 

of British constitutionalism and the nght of the people of the province to responsible self- 

government. In rejecting this argument, the Court set off a furor in the legislative assembly 

that resulted in sornething quite extraordinary: passage and implementation of legislation that 

was indistinguishable from the legislation struck down in Chandler. In sum, Chandler was a 

hard case fraught with political overtones and it would appear that Fisher, along with John 

Campbell Allen and John Wesley Weldon, were more than happy to defer to Ritchie, their 

senior on the bench and the presiding Chief Justice. 

On the surface, the case must have seemed straightfonivard enough and, from a 

modem perspective, relatively unirnp~rtant.~~ New Brunswick had in 1868 passed legislation 

authorizing the release from gaol of debtors who, on examination by a county court judge, 

were shown to have no property, "except such as was by law excepted from levy under 

execution", and who were in addition shown not to have, "directly or indirectly transferred any 

property, real or personal, intending to defraud the person at whose suit he is confined". In 

1869, an application was made to James Chandler, county court judge for Saint John, on 

behalf of Captain Horace Hazelton, a Bostonian who had corne to New Brunswick in 1866 as 

the secretary-treasurer of a mining Company and who had been placed in gaol at the suit of 

the administrator (Valentine) of an estate that Hazelton had partly used, as trustee, to finance 

his mining  venture^.^ The debt in question was a fairly large one of $25.000, and Valentine's 

counsel applied to the Supreme Court for a writ of prohibition directing Judge Chandler to 



neither examine nor release Hazetton. The argument in support sought to rely on the 

constitutional invalidity of the 1868 legislation, insolvency k i n g  a matter assigned to the 

exclusive legislative authority of Parliament by subsedion 91 (21).27 This, said Valentine's 

counsel, was "too clear for argument". 

On this view, the question raised was the very narrow one of the scope of Parliament's 

jurisdiction over insolvency. By itself, this could hardly have been a question of great political 

controversy, even in an age in which the legitimacy of imprisonment for debt was increasingly 

being doubted and debated. It was, however, more than Hazelton's sympathetic 

circumstances t hat made the Chandler case potentially controversial and, from the point of 

view of the Supreme Court's standing, treacherous. Hazelton's counsel was Isaac Allen Jack, 

a young fawyer with literary pretensions, a buming opposition to Confederation and a large 

resentment toward New Brunswick's loss of the independence it had enjoyed before 1867." 

His argument for Hazelton dutifully included a submission that the legislation was valid under 

provincial jurisdiction over civil proceedings in provincial courts? But the core of Jack's 

submission consisted of the assertion that once an enactment of the legislative assembly 

received the assent of the lieutenant govemor, only the govemor general could prevent it ftom 

taking effect by exercising his power of disallowance." That power not having been exercised. 

the Supreme Court had no choice but to apply the law of the land and order Hazelton's 

release. There was, in other words, no power in the court to determine the question of 

constitutionality. 

As was appropriate to a young rornantic who bemoaned New Brunswick's loss of 

independence and the associated loss of stature of the legislative assembly sitting at 

Fredericton, Jack began his argument by invoking history. He built his argument on Regina 

v. Kerr, decided by the Supreme Court in 1838.=' Kerr had k e n  convicted under a statute that 

prescribed, in the interests of fire prevention, the pennissible height of buildings for Saint John. 

On appeal from that conviction, he had argued that the statute was an unconstitutional 

violation of his rights of private pr~perty.~* He had relied on the Royal Instructions under which 

the lieutenant govemor was, "not to pass, or give your assent to any bill or bills of an unusual 

and extraordinary nature and importance wherein our prerogative and the property of Our 

subjects may be prejudiced, or the trade and shipping of the kingdom any way affected". From 

Kerr argued that, "The difference was great between Acts of the Imperia1 Parliament, and 

those of the subordinate colonial legislatures", and that, 'The Acts of the colonial legislatures 

had not the force of laws, unless they were passed in confomity to the delegated authority 



vested in them by the royal instructions". 

In rejecting this argument, Chief Justice Chipman found it contradicted by the very 

article of the Royal Instructions relied on by Kerr. The article commenced by refemng to the 

"great mischief' that could anse from the passage of "bills of an unusual and extraordinary 

nature and importance in Our plantations", but then immediately provided that such "bills shall 

remain in force there from the tirne of enacting until our pleasure be signified to the contrary". 

As Chief Justice Chipman noted, this showed that the article was, contrary to Ken's 

submissions, founded on the assumption that Acts of the colonial legislature took effect 

immediately on receiving the assent of the lieutenant governor? The legislation challenged 

by Kerr was legislation that had received the assent of the lieutenant govemor, and this 

concluded any question of its validity in so far as the court was concemed. 

But Chipman went further. What made his reasons so appropriate for Jack's purpose 

in Chandler was his rejection of the notion that New Brunswick's legislative assembly was a 

subordinate and inferior body and the assumption that the courts therefore had the authority 

to enforce the limitations that defined its jurisdidion. He had begun his judgement by declanng 

that, "The Lieutenant-Govemor, Legislative Council and Assembly form the legislative body 

in this province, subordinate, indeed, to the parliament of the mother country, and subject to 

its control, but with this restriction - they have the same power to make laws binding within the 

province that the Imperia1 Parliament has in the United Kingd~rn".~~ As to laws abridging the 

rights of private property, it was, "a thing unheard of, under British institutions, for a judicial 

tribunal to question the validity and binding force of any such law when duly enacted. While 

a law was on the statute books, the "Courts are absolutely bound to give effect to it". 

Jack invoked this declaration of basic constitutional principle by telling Ritchie and his 

colleagues that it was, "the duty of the Court to give effect to the Acts of the Legislature where 

they do not stultify themsel~es".~ His argument that legislative validity was a matter for the 

governor general and the power of disallowance, was also based on Regina v. Kerr. There, 

Chipman had acknowledged that there was indeed one "peculiarity in cofonial legislation", that 

it was subject to disallowance at the hands of the Crown even when approved by the Crown's 

colonial representative. This meant that the Crown kept in, "its own hands a legislative power 

distinct and separate from that of the colonial legislative body", and it was this power of the 

Crown that "affords a remedy for any improper colonial legislation". By implication this 

suggested that judicial intervention was not only unauthorised but unnecessary. Jack tried to 

make the same daim for the post-Confederation period by analogking the federal power of 



disallowance to the Imperia1 precursor. The of Confederationn having expressly made it 

the duty of the federal Minister of Justice, 'Yo advise upon the proceedings and the Acts of the 

Legislatures of the Provinces", silence as to any comparable role on the part of the courts 

showed, in Jack's view, that the courts had no such role. Hence the duty of the Supreme 

Court of New Brunswick to give effect to the Acts of the Legislature, "especially in this case 

where the Govemment of Canada have put a construction upon the British North America Act 

and regarded out Provincial Act as not wnflicting wiai it"." To do otherwise would 

countenance the unseemly prospect of a conflict between Her Majesty's representative, acting 

in accordance with the legal advice of the people's Ministers, and Her Majesty's courts of law. 

In al1 of this, Jack was afmost certainly influenced by the views of James Steadman, 

the County Court Judge for York who had, in 1868, refused to apply the BNA Act in a case 

virtually identical to that of Hazelton, on the ground that courts had no authority to question the 

validity of duly enaded laws. Steadman regarded the question as k i n g  of such importance 

that, in the same year, he gave a public address to argue that Confederation had not given 

Canadian courts a power to determine the constitutionality of laws. As seen below, 

Steadman's arguments were very similar to those made by Jack, although he may have been 

more explicit than Jack in arguing that judicial review would encroach on New Brunswick's 

responsible self-government. As his address was given prior to Chandler, it seems likely that 

Ritchie and the other judges were at least aware of it as they listened to Jack. They knew 

Jack was arguing a position that had potential wider support. Together with the sympathetic 

character of Captain Hazelton's predicament, it was this aspect of Chandler that made it a 

case of some delicacy. As events would show, Jack's views (and those of Steadman) were 

or came to be those of the New Brunswick legislature. 

Writing for the Court, Ritchie began with what he obviously took to be solid ground; 

New Brunswick's Insolvent Confined Debtor's Act was cleariy legislation in respect of 

insolvency, a matter exclusively assigned to the Parliament of Canada. This folfowed 

inescapably from two simple facts; Hazelton was an insolvent debtor and he was in gaol by 

virtue of that insolvency. lnsolvency was "a term in mercantile law applied to designate the 

condition of al1 perrons unable to pay their debts according to the ordinary usage of trade'?' 

The result was that the Court was "at a loss to understand how it could be argued" that the Act 

was not a law on "a matter coming within that class of subjects, viz: Bankruptcy and 

Insolvency, enumerated in the British North America Act as assigned exclusively to the 

Parliament of Canada"." The New Brunswick law was therefore clearly without legislative 



authority and Captain Hazelton equally clearly had no right to release. 

On the targer question of the court's authority to consider the case, Ritchie sought to 

hoist Jack on his own petard. He observed that Regina v. Kerr was, "doubtless good law at 

the time and under the circumstances under which it was deliveredw, but argued that, "as it is 

applicable at the present day to the case before us, so far from supporting defendant's 

contention it is directly against it"." This was because Kemexpressly excluded New Brunswick 

legislation that was, "objectionable on account of its repugnancy to an Act of [the Impenal] 

Parliament relating to the coloniesg8. Obviously, the BNA Act was an Act of the Imperia1 

Parliament "relating to the colonies". What was more, Ritchie had already shown that New 

Brunswick's Insolvent Confined Debtor's Act was in conflict with or repugnant to this Imperia1 

statute. It followed that Regina v. Kerr was authority for, not against, judicial intewention. 

Ritchie had responded to Jack by redefining the question. For Jack, the question was 

whether the courts or the legislative assembly, (subject to the govemor general's power of 

disallowance), were to have the power to Say what was the law in New Brunswick. It was, in 

other words, whether the relationship between the judges and the legislative assembly was to 

remain as it had k e n  before Confederation. As the reaction of Chandlerwould make clear, 

this was a question that raised serious concerns as to the status of the province and its 

political institutions and, more specifically, as to the extent to which New Brunswick could still 

be said to enjoy responsible self-government under a constitution that accorded with British 

principle. In apparent anticipation of these concerns, Ritchie sought ta diffuse thern by 

portraying judicial review under the BNA Act as merely an application of the recognized 

principle that colonial laws were invalid to the extent that they were repugnant to lmperial 

statutes that applied to the colonies. This principle had been enshrined in section 2 of the 

Colonial Laws lnvalidity Act in 1864, and Ritchie almost certainly had it in mind in Chandler 

because he mentioned it expressly in the court's next constitutional case? Thus the choice 

was not between the authority of the courts and legislature of New Brunswick, but between 

that of the legislative assembly and the lmperial Parliament. So framed, there was in Ritchie's 

mind no doubt as to what the court was bound to do: it had, in accordance with, not defiance 

of, Regina W. Kem, to give ''full force and effect to the statute of the Supreme Legislature, and 

ignore the Act of the subordinate, when, as in the present case, they are repugnant and in 

conflict"." 

This allowed Ritchie to claim consistency with parliamentary sovereignty; it was just that 

the parliament's whose sovereignty was being respected sat in London, not Fredericton. In 



essence, Ritchie's explanation of judicial review was that Confederation had created 

Parliament and the provincial legislatures as statutory bodies exercising delegated powers. 

As such, they had no authority to make laws in respect of any matter except those expressly 

delegated to them. As Judge Steadman was to later charge in his pamphlet, this implied that 

New Brunswick's legislative assembly, and even the grandly designated Parliament of the 

Dominion, were little more than glorified municipal councils12 But for Ritchie, the political 

implications were secondary to his immediate objective of making the BNA Act fit with 

established understandings of judicial power. The degree to which Ritchie seemed to embrace 

the new order may have been surprising given his prior political opposition to the scheme. 

There was a hint either of grim satisfaction or perhaps of bittemess in the lecture that he 

delivered to Jack and those who clung to the old order represented by Chipman's deference 

to the provincial legislature. 'The British North America Act entirely changed the legislative 

constitution of the Province", he told Jack, because it had, 'Yaken from the subordinate 

legislative body of this Province the plenary power to make law which it fomerly possessed? 

It had done this, "by depriving [the legislature] of the right to legislate in al1 matters coming 

within certain enumerated classes of subjects", those assigned to the Dominion Parliament by 

section 91. The independent and supreme legislative assembly that had b e n  compared by 

Chipman to the Parliament at Westminster and in which Ritchie himself had served, simply no 

longer existed; it had been abolished by the Imperia1 Parliament and substituted in its place 

was the anaernic post-Confederation assembly that was powerless even to secure an old 

man's release from debtor's prison. The "sooner the respective legislative bodies of the 

Dominion realize the full effect of the change" said Ritchie, "and the fact of their limited powers 

of legislation", the less likely would it be that judicial tribunals would "be called upon to ignore 

laws passed in an apparently legitimate wayYU Resignation and legislative adjustment, not 

Jack's resistance to the new reality, was the course to be adopted if the legislative assembly 

was to retain something of the public estimation and the independence ftom judicial 

interference it once enjoyed. 

This explanation of the judicial responsibility under the ENA Act made the Act the 

equivalent of the statutes that created and conferred a limited jurisdiction on parish councils 

or inferior courts, statutes that the Courts were routinely required to interpret and enforce. 

Judicial review under the new constitution was therefore straightfoward and uncontroversial, 

as it only required the Court to apply standard niles of statutory construction for the standard 

purpose of keeping subordinate bodies within their timited spheres of authority. Thus, Ritchie 



began his discussion of the Dominion's jurisdiction over insolvency by observing that, "ln 

construing an Act of Parliament, as in consttuing a deed or contract, we rnust read the words 

in their ordinary sense, and not depart from it unless it is perfectly clear from the context that 

a different sense ought to be put on themu.& (emphasis added) Significantly, the "context" 

that Ritchie referred to was not the nation-building or constitutional expectations and intentions 

that had infonned the wnting of the BNA Act. Instead, the context was solely the words of 

sections 91 and 92. On this basis, Ritchie could conclude that, 'There is certainly nothing in 

the British North America Act to shew that the word insolvency is used in any other than the 

ordinary sense"." 

The "ordinary sense" of the word insolvency was taken from the lmperial Dictionary and 

from English mercantile law. No consideration was given to the possibility that the word should 

be given a special meaning in the context of the BNA Act in order to reconcile Parliament's 

junsdidion over insolvency with that of the provinces over property and civil rights or civil 

procedure, the head of power relied on by Jack. In large part, this refiected Ritchie's 

understanding of the closing paragraph of section 91. It provided that, "any matter coming 

within any of the Classes of Subjects enumerated in the Section shall not be deemed to come 

within the Class of Matters of a local or private Nature". To Ritchie, this was a reiteration of 

the principle of interpretation found in the first paragraph of section 91, that "it is hereby 

declared that (notwithstanding anything in this Act) the exdusive Legislative Authority of the 

Parliament of Canada extends to al1 Matters coming within the Classes of Subjects next 

hereinafter enumerated". Both paragraphs were, in Ritchie's mind, to the same effect; matters 

that came within the "ordinary sense" of the words used to enumerate Dominion powers were 

by definition excluded from provincial jurisdiction. This was so even if the matter in question 

also came within the "ordinary sense" of any of the words used to enumerate provincial powers 

because any matter coming within the classes of subjects enumerated in section 91 were not 

to be deemed to come within section 92. This was the basis for Ritchie's confident dedaration 

that it was, "difficult to conceive how the lmperial Parliament, in the distribution of legislative 

power, could have more clearly or more strongly secured, to the respective legislative bodies, 

the legislative powen they were respectively exclusively to exercise"." 

But the opening and closing paragraphs of section 91 do not fully account for Ritchie's 

brisk and sparse dispasal of the case before him in Chandler. The belief that the words used 

by the lmperial Parliament in enumerating federal powers did indeed have an "ordinary senset' 

that could be determinatively known and applied by standard methodologies was equally 



influential. Judicial review under the 8NAAct was legitimate and trustworthy not only because 

the BNA Act was a statute of a Parliament with authonty but also because the courts could be 

counted upon to discover the correct meaning of the words of sections 91 and 92 and thus 

give effect to the intentions of the Imperia! Parliament. Words such as "insolvency" and 

"bankmptcy" had a particular and definite meaning in the law and it was judges, conversant 

as they were with the relevant jurisprudence, who were best equipped to give effect to that 

meaning. 

In this. Ritchie's style was fundamentally that of judicial positivism." Words had a 

definite and knowable meaning that judges knew how to reveal by appfying dictionaries, 

grammatical analysis and the interpretations applied to the same words in other cases. The 

rneaning was more or less unchanging from one legal context to an~ther.'~ This confidence 

in the detenninacy of words was key to the attempt of the legal profession of the mid- and late- 

nineteenth century to portray judicial decision-making as neutral and apolitical, an attempt that 

was crucial to the profession's continued legitimacy (and power) in an age of rising democratic 

ferveur." Judges did not decide cases according to their own will, but in accordance with the 

wilt of the legislature as expressed in the words of the relevant statute, or, in the case of 

private law, the will of the parties as expressed in the disputed deed or contract. Thus, the 

views of English judges as to the rneaning of insolvency in commercial cases where there was 

no question of a division of legislative power, were virtually determinative in Chandler. Thus 

also Ritchie's seemingly exaggerated confidence in the clarity with which the Imperia! 

Parliament had demarcated the boundary between federal and provincial matters. This might 

have been an effort to diffuse the concem that judicial review meant judges meddling in 

political matters. This was the attitude animating Jack's reliance on Regina v. Kerand as will 

be seen, it was an attitude that would resonate in the New Brunswick legislature. Ritchie may 

have recognized this and if so, the strength of his expressed confidence in the clarity of the 

words of sections 91 and 92 and their amenability to the conventional and limited role of 

judicial interpretation may have been a deliberate response. 

The core of Jack's argument had been that judicial pronouncement on the 

constitutionality of legislation would be contrary to the pnnciple of legislative supremacy. Such 

inconsistency with a cornerstone of the British constitution was not only unthinkable in the 

abstract but precluded by the preamble of the BNA Act, wherein the "Provinces of Canada, 

Nova Scotia and New Brunswick", expressed their desire to be "feederally united into one 

Dominion under the Crown of the United Kingdom of Great Britain and Ireland, with a 



Constitution similar in Principle to that of the United Kingdom". (em p hasis added) Rit chie's 

response was that the court respected the ultimate supremacy of the impenal legislature in 

ruling the Confined Insolvent Debtor's Act constitutionally invalid. In doing sol the court only 

decided an ordinary question of statutory interpretation by applying familiar techniques and 

principles of interpretation to the clear intent expressed through the words of the BNA Act, 

which included a clear "rule of constructionn that would make the outcornes so predictable that 

legislatures could avoid judicial intervention just by submitting to obvious limits of their 

competency . 
This explanation did not sit easily with the province's legislators. From their vantage, 

the question was not supremacy as between Fredericton and Westminster, but supremacy 

between the judges and the legislature within New Brunswick. The events and legislative 

debates that followed Chandler have been well covered by Gordon Bale in his biography of 

Rit~hie.~' The attorney general, George Edwin King, Mure premier and Supreme Court of 

Canada Justice, introduced a bill limiting imprisonment for debt to 12 months. It would have 

secured Hazelton's release immediately but was not really distinguishable from the law 

invalidated in Chandler. It was therefore a challenge to the supremacy that the Court had 

claimed over the legislature. Ritchie's wlleague, Judge Weldon, then complicated things by 

giving Valentine an injunction instructing sheriffs and gaolers not to release Hazelton under 

any legislation, including legislation that might be passed. This "extraordinary aggressionn 

launched a fierce legislative debate. The technical arguments were that the Court was 

subordinate to the legislature because the BNA Act recognized the power of the legislature to 

put an end to the Court's existence, that there was nothing in the BNA Act giving the Court the 

kind of authority that the American constitution gave to the Supreme Court of the United 

States, and that the power of disallowance was provided for in the BNA Act and was therefore 

the only constitutional means for review of provincial legislation. Underlying each of these 

were the larger themes that judicial consideration of the legality of legislation was a thing 

unhcard of in a British country and the chamterkation of Chandler, and especially of 

Weldon's injunction, as an aggression against 'the rights of the peoplen and responsible self- 

government. At stake was the question of who was going to be 'the head of the countryn, the 

legislature or the courts. King argued that judicial review would be acceptable if it was by a 

'Genetal Court of Appeal for Canada" established under section 101 of the constitution, 

confirming that the relative status of the two New Brunswick institutions was his main concern. 

In the end, two bills passed, King's reassertion of the legislature's right to deal with 



imprisonrnent for insolvency and another that provided indemnification to those who acted on 

the new law and not Weldon's injun~tion.~ The result was Hazelton's release, in defiance of 

Weldon's injunction and Chandler. The constitutionality of the new law was never brought 

before Ritchie's Court but in a later case, he appears to have declared a truce of sorts. In 

obiter dicta he acknowledged that 'there may be many cases where the abolition or regulation 

of imprisonment for debt is in no way mixed up with or depending on ins~lvency".~ 

Judicial review was never challenged again in the New Brunswick Court, but the 

legislative outcome makes it hard to conclude that Ritchie's Chandler decision had ruled the 

day and ended opposition to judicial review. The fact that Ritchie went out of his way to raise 

the issue himself in the Court's next constitutional case so that he could give another 

explanation of the Court's authority, this time citing the Colonial Laws Validity Act, suggests 

otherwi~e.~ If he was hoping to avoid a further reaction from the legislature, he was not 

successful. Even though the Court upheld New Brunswick's Common Schools Act of 1871, 

the Court's further involvement in judicial review brought a further response from the 

legislat~re.~~ It ordered the printing of Steadman's address from 1868 in pamphlet fom. As 

the finished product made clear, Steadman had not been idle since Chandler, for the pamphlet 

contained extensive rejoinders to the arguments that Ritchie had marshalled in support of 

judicial review in deciding that case. 

Many of the arguments that Steadman tried to make had senous technical difkulties. 

For example, he asserted that before Chandler, the Colonial Laws Validity Act had never b e n  

understood as rendering offending colonial laws invalid within the colony of enactment. 

Instead, said Steadrnan, the Act only had the limited effect of displacing the general rule of 

"Comity of Nations ... as between the Courts of the United Kingdom and colonial legislation", 

making the offending colonial law, "void in England" alone? It therefore followed for 

Steadman that the Act had never been understood until Chandler to confer any jurisdiction 

on colonial legal tnbunals to disregard the validly enacted legislation of colonial legislatures. 

Such a restrictive view of the repugnancy principle seemed to be inconsistent with 

Regina W. Ker ,  the case Steadman, Jack and the legislature put so much stock in. Chief 

Justice Chipman had expressly excluded from the Court's duty to apply a law, "passed in 

proper fom by the provincial legidaturet', any law that was "objedionable on account of its 

repugnancy to an Act of Parliament relating to the colonies". Justice Parker had been even 

more explicit, stating that, "cases may occur in which the Court would be bound to pronounce 

its opinion upon the validity of an Act of the Assernbly ... when it conflicts with an Act of the 



Imperia1 Parliament". Moreover, Steadman's understanding of the repugnancy principle was 

inconsistent with section 2 of the Colonial Laws Validity Act, which spoke of repugnancy 

between colonial laws and Acts of Parliament "extending to the Colony". This made it clear 

that the purpose of the principle was to retain for the Imperia1 Parliament a power to in certain 

circumstances legislate for the Colonies. 

Steadman was also mistaken in suggesting that a confiict between a law of the 

Canadian Parliament or provincial legislature and the BNA Act caused the amendment of the 

latter, not invalidation of the He thought this followed from the three principles. first 

that the Crown was indivisible, second that no law could be enacted without the Crown and 

third, the fundamental rule of statutory construction, that between two conflicting statutes 

enacted by the same law-maker, the later prevailed. Taken together, concluded Steadman, 

these principtes meant that whenever the govemor general or lieutenant governor gave assent 

in the Queen's name to a statute that was inconsistent with sections 91 and 92, the crown 

gave its assent to the amendment of those sections. But this seemingly incredible conclusion - 
that the legislation of colonial legislatures could operate by way of amendment of a statute of 

the British Parliament and a constitutional statute at that - was surely precluded by the very 

principle that Steadman relied on most heavily in criticking Ritchie, that of colonial self- 

government. For the corollary of Steadrnan's view was that royal assent to any law passed 

at Westminster that was inconsistent with laws enacted in the colonies would necessarily have 

the effect of superseding such colonial laws. This would have k e n  contrary not only to the 

principle enunciated in section 2 of the Colonial Laws Validity Act, but also to the rnuch larger 

principle of colonial self-government. 

But if Steadman's general theory of the impenal legislative framework was 

questionable, it at least raised questions for which there were no obvious answers. Also, his 

views as to the nature and rationale of the BNA Act could not be dismissed out of hand, at 

least not in 1868 or in 1873. In the course of explaining why the BNA Act was not a "supreme 

law, in the sense that the constitution of the United States is the supreme law in that Republic", 

Steadman asserted that Confederation could have been accomplished by the passage of the 

ternis of union in each of the legislatures of the confederating provinces. Once royal assent 

had been given to each of these separate "acts of union", the Dominion of Canada would have 

come into k i n g  with as firrn a legal base as it now had in the BNA Act. It could not, said 

Steadman, "be argued that the Provincial Legislatures did not possess the right and authority 

with the assent of the Sovereign to organize of themselves the confederacy as now 



established, or in other words that the Crown [acting on the advice of the provinces] had not 

power to establish the Parliament and Govemment of canada"." It was after all, "not from 

want of power in the Provinces that application was made to Parliament to pass the British 

North America Act, it was because of the great difficulty of bnnging so many minds to agree 

upon the details of so important a sub je~ t " .~  

The foundations for this view of provincial competency were quite simple; al1 of the 

matters dealt with in the BNA Act were matters that fell within the sape of pre-Confederation 

colonial self-government. In other words, they were matters that, from the point of view of the 

Empire, were of strictly local concem. Thus sections 91 and 92 were not to be taken as new 

grants of legisfative powers, nor as imposing strict restrictions on the exercise of the powers 

they enumerated? This was because the powers enumerated in sections 91 and 92 belonged 

to the govemments and people of British North America independently of the BNA Act. They 

could therefore be exercised as those govemments and people saw fit, subject to the Crown's 

power of disalowance. To put it sornewhat dierently, the division of powers between Ottawa 

and the provinces was a matter of local, not impenal concern, and it would therefore have 

been contrasr to the principle of colonial self-government, "the most vital principle of the British 

colonial system", to regard the BNA Act as a binding and strict delimitation of the legislative 

powen of Canada's two levels of g~vemment.~' Sections 91 and 92 had instead to be 

interpreted "as declaratory only in pointing out for the purpose of greater convenience, the 

particular subjects upon which the people, through each legislative body, are to exercise the 

legislative authority" that they denved, not from the BNA Act, but from their right of self- 

govemment. 62 

On this basis Steadman challenged Ritchie's characterization of legislative departures 

from sections 91 and 92 as a conflict between the will of a subordinate colonial legislature and 

the legislative will of the lmperial Parliament. As the division of powers was a strictly Canadian 

concem, the conflict that arose when either Canada's Parliament or a provincial legislature 

exceeded their respective junsdictions was likewise a strictly Canadian conflict, one that could 

be of no concem to the lmperial Parliament." In the face of such a challenge, Ritchie's 

reliance on the principle of repugnancy and section 2 of the Colonial Laws Validity Act, implicit 

in Chandler but explicit in the New Brunswick school case decided in 1873,84 must have 

seemed heavily fonnalistic and technical. Ritchie was right, of course. The BNA Act was an 

Act of the Imperia1 Parliament "extending to the Colony" in which a repugnant law had b e n  

allegedly enacted. But when the BNA Act was seen, as by Steadman, as the culmination of 



Canadian efforts to create a Confederation, it was farfrom clear that it was the type of impenal 

statute section 2 had been intended to catch. The purpose of the Colonial Laws Validity Act 

was to protect, not curtail, colonial self-government, for it made it clear that repugnancy to the 

laws of the United Kingdom was not in al1 cases to have the effect of invalidating colonial laws. 

It was only to do so where the Imperia1 Parliament expressly legislated for the colony in which 

the repugnant law was enacted. The convention, if not the strict rule of law, was that 

Parliament only expressed such an intention when adopting legislation that related to rnatters 

of irnperial interests, matters that were not of local concem to any particular colony and 

thereby subject to the principle of colonial setf-governrnent. 

In passing the BNAAct, Parliament had passed a statute of a totally different character, 

one that related almost exclusivefy to matters that were of direct concem to particular colonies 

rather than to the Empire as a whole. To bring such a statute within the scope of the Colonial 

Laws Validity Act had at least the appearance of contradiction. It meant that impenal 

legislation that was generally understood as having the purpose of widening the scope of 

colonial self-government in British North America, instead had the effect of bringing virtually 

the whole field of Canadian legislation within the fomerly nanow power of Westminster to 

legislate directly for the colonies. This was inconsistent with colonial self-government as 

abstract principle. It seemed also to be inconsistent with section 5 of the Colonial Laws 

Validity Act, which provided that, "every Representative Legislature shall, in respect to the 

colony under its jurisdiction have, and be deemed at al1 times to have had, full power to make 

laws respecting the constitution, powers and procedure of such Legislature". This supported 

Steadman's view that the provinces could have thernselves collectively enacted the BNA Act. 

It afso ran counter to the implication that flowed from Ritchie's use of the repugnancy principle, 

that the question of whether Ottawa or the provinces could enact a certain piece of legislation 

was an imperial matter, rather than strictly Canadian c o n ~ e r n . ~  

Steadman's analysis of the relationship between the BNA Act and the Colonial Laws 

Validity Act made it clear that Ritchie's reliance on the latter was a good deal more problernatic 

than he appreciated or acknowtedged in Chandler. He had not of course, had Steadman's 

pamphlet at hand when he wrote Chandler, but he probably was aware of the gist of 

Steadman's arguments from the address Steadman gave in 1868 as well as from Jack's 

submissions in court on Hazelton's behatf. Nevertheless, he obviously saw little need for a 

detailed response. There was, throughout his judgment, a sense that judicial enforcement of 

the BNA Act was simply necessary, or perhaps inherent in the very nature of federalism. 



M e n  Jack suggested in argument that the final decision as to the constitutionality of provincial 

laws rested with the govemor general, Ritchie intemipted to Say that Jack "surely [did] not 

contend that the assent of the govemor general would make an Act law, where there was no 

right to legislate'? This made it clear that he thought the courts alone capable of correctly 

answering the question of legality, the question of "the right to legislate". 

In his pamphlet, Steadrnan spent much energy trying to discredit the view that judicial 

review was legitimate because it was necessary. He asserted that it was simply wrong to 

assume that the power of disallowance, what he câlled the Crown's "negative legislative 

jurisdiction". had the effect of extending or limiting the legislative jurisdiction of the provin~es.~' 

If the "office and purpose" of the power of disallowance was in fact to determine the question 

of constitutionality, the proposition posed by Ritchie was that the govemor general had no 

authority to extend the legislative jurisdiction of the provinces, was simply judicial arrogance. 

In deciding not to exercise the power of disallowance, the govemor general did not extend the 

legislative jurisdiction of the provinces, any more than would a court in refusing to strike a law 

down on constitutional grounds. Instead, the governor general simply gave effect to his 

determination, or rather, to the detemination of his constitutional advisers, that the bill in 

question was within provincial jurisdiction. Pointing out that the BNA Act did not expressly 

confer any jurisdiction to invalidate laws on the courts, Steadman questioned what purpose 

could be served by raising the question of constitutionaltty in the Courts once it had k e n ,  

"detennined by the jurisdiction specifically named for that purpose".' Only confusion and 

uncertainty would result from such judicial second-guessing of the constitutional 

determinations of the govemor general and his advisors. 

There were, besides, practical advantages to be derived from exclusive reliance on the 

power of disallowance. It could only be exercised to invalidate a statute within two years of its 

enactment, while there would be no time limit on the exercise of judicial review. Strict reliance 

on the "negative legislative power" would therefore contnbute to the certainty of al1 statute 

law.'' But ultimately, the argument for disallowance as the sole mechanism of constitutional 

enforcement rested on Steadman's view that, at least as it applied to the legislation of the 

provinces, it could be reconciled with the principle of responsible self-government. "ln these 

days of constitutional govemment", said Steadman, 'Yhe prerogative is only exercised in the 

best interests of the people".'O Exclusive reliance on the power of disallowance would mean 

that decisions as to the constitutionality of provincial legislation would be made on the advice 

of ministers who were accountable to the elector's of the provinces through Parliament. In 



contrast, the courts were totally unaccountable to the people, even though it was the will of the 

people that they frustrated in finding duly enacted laws to be un~nstitutional.~~ Thus, reliance 

on disallowance would mean that the provinces would be adequately protected from Dominion 

encroachment by the fact that their "representatives constitute the Parliament of Canada", and 

the resulting political reality that, 'Yhe safety and pemanency of the central power depends, 

constituted as it is, upon the protection afforded to the rights and powers secured to each of 

the several Provincial g~vernments".~~ The fad that by the same logic the reliance on the 

power of disallowance meant that the constitutionality of Dominion legislation would be made 

in the distant and unaccountable Colonial Office was explained away with the observation that 

the Sovereign's power to negate colonial legislation, "has ever k e n  exerted to proted the 

weak and maintain the right"." The colonial office, in short, was more worthy of trust than 

were Canadian courts of law. 

Reliance on periodic irnperial intervention into Canadian affairs was at any rate a small 

price to pay to avoid the alternative of judicial review along American lines. That would have 

entailed the conclusion that neither Parliament nor the legislatures were supreme in the sense 

in which the latter had been prior to Confederation, and it was difficult for Steadman to believe 

that such a fundamental change, "so entirely adverse to the theory of al1 British institutions", 

would have k e n  effected without express ena~trnent.~' But instead, the BNA Act did not 

contain a supremacy clause, nor did it expressly confer any power of judicial review on the 

courts. Fidelity to the principles of British constitutionalism therefore required that it be 

regarded as a statute binding on Parliament and the legislatures only in the sense that it 

guided those bodies in their legislative deliberations, and only to the extent that it was enforced 

by either the Queen directly or by the govemor generat on her behalf, exercising the power of 

disallowance. It coutd not be tegally binding in the sense suggested by Chandler, for that 

involved, "a theory altogether foreign to the spirit of the British Constitution, by virtue of which 

the Sovereign [not the Courts] declares the will of the people".75 

But most fundamentally, Steadman questioned Ritchie's premise, that questions of 

constitutionality were primarily, or even largely, questions to be determined by legal rights. He 

acknowledged that, "None would deny that it is most desirable for each legislative body to 

confine its tegislation to the subjects assigned to it by the British North Arnerica Act, so far as 

it is possible to do so". But then he asserted, "it would be very unwise in the commencement 

of our confederate system of govemment to surround the constitution with a legal band 

rendering it unable to yield to any public necessity or public pre~sure".~' Here the basic 



concern was the relative inflexibility of judicial review. Once the courts had deterrnined that 

legislation of a particular character was within the legislative jurisdiction of Parliament or the 

legislatures, they would be required by the doctrine of tegal precedent to stand by that 

determination even if circumstances suggested the need for the opposite conclusion in a 

particular case. The governor general and his advisors would be free, by virtue of the political 

nature of the power of disallowance, of any such constraint. The interpretation and application 

of the BNA Act was for Steadman, "a question of a political nature, growing out of a conflict 

between tegislative authorities, and therefore not within the sphere of ordinary judicial inquiry 

or judicial ~ontrol".~~ In effect, he denied Ritchie's claim that judicial impartiality could be 

assured through application of the ordinary meaning of words and the prïnciples of statutory 

interpretation. Refemng to jurisdictional questions, he wrote, 'Legislators like judges and al1 

other men are fallible and the question must be detennined by mere opinion not by facts, and 

different minds rnay arrive at difierent  conclusion^".^ Bluntly, this rejected Ritchie's claim that 

judiciat technique would produce objective answers. 

Steadman's presentation cannot be said to show that Ritchie decided Chandler 

wrongly. To begin with, he didn't resolve or even recognize the tension if not contradiction 

between characterizing judicial review but not disallowance as a violation of self-government. 

In addition, his arguments on the legal framework of the Empire were problematic to Say the 

least. And further, the view of modem scholars and of most lawyers of the day that judicial 

review was necessary and inherent in federalism was probably inevitable. It is therefore 

possible to see the entire episode as an interesting but modest divergence from the general 

Canadian pattern of ready acceptance of judicial review. But this perhaps sees Chandlerand 

the local reaction to it, especially in the legislature and in Steadman, too much from a 

relatively narrow doctrinal perspective. Seeing it instead as primarily a revealing episode in 

New Brunswick's adjustment to Confederation and to the implementation of the BNA Act casts 

a different light. It shows prevalent and deep concems about the implications of 

Confederation for the status of the New Brunswick legislature, virtually from the beginning of 

Confederation. It shows that part of that concern was the protection of responsible self- 

govemment. The fact that these concems were articulated in reaction to judicial review rather 

than in a federal-provincial context, may be less important than that they were articulated. The 

episode also indicates the importance that was attached to constitutional continuity, both in 

relation to the status of the province but also more generally, in regard to continuing 

cornpliance with the British constitutional model. This is hardly surprising, but the confirmation 



is important nevertheless. It helps us to understand the context within which the rest of the 

BNA Act experience of New Brunswick judges would unfold. The Chandler episode makes 

it very clear that part of that context was a debate about where the line ran between law and 

politics and judicial and legislative roles. It is possible to see Steadman's assertion that 

jurisdictional questions were political ones as a rejection of Ritchie's positivism but equally, it 

is possible to see the positivism, or at least the extent of it, as Ritchie's response to the realism 

that Steadman expressed and seems to have shared with many. Here it is worth noting that 

there was a general and increasing concern about the politickation of the judiciary in late 

nineteenth century New Brunswick, and that Steadman's opinion was part of it. The other 

parts included the emergence with Confederation of patronage as the principal route to the 

bench and the involvement of judges in controverted elections." 

The last case decided by Ritchie on the New Brunswick court was Justices of Kings 

County, ex parte McManus, one of the first of the many cases on the regulation of tiquor that 

would shape the law of federalism in the first three decades of Confederation. It showed that 

he was not about to broaden his adjudicative approach because of the cdticism of a county 

court judge. Or perhaps it showed the opposite, that the cnticism had convinced him that he 

could not. In any event, even though the case involved the inherently more ambiguous power 

of Parliament over trade and commerce, Ritchie decided the case as he had decided 

Chandler, by emphasizing the clarity of the division of powers created by sections 91 and 92 

and the highly centralized nature of that division. 

The case arose from the refusal of the Justices of Kings to renew the liquor licence 

under which McManus kept a tavem. In response to an application for a mandamus, the 

Justices relied on "An Act to amend and consolidate the Laws to regulate the sale of Spirituous 

Liquors", passed by the New Brunswick legislature in 1873.81 It empowered "the General 

Sessions of the Peace for the several Counties ... to grant wholesale and tavem licenses to 

such and so many persons of good character as they in their discretion shall think proper". 

Although there was no express authority to deny al1 licences, the argument for the Justices 

was that the power to issue licences to, "such and so many persons ... as they in their 

discretion shall think proper" implied the power to issue no licences whatsoever. In response, 

the argument for McManus was that the Act, so applied, contravened the exclusive power of 

Parliament to regulate trade and commerce. This was because wherever there was doubt as 

to jurisdiction, "the subject shall be held to come within the jurisdiction of the Federal 

Parliament".82 This was an understanding of the overall structure of the division of powers that 



accotded perfectly with that which Ritchie had expressed in Chandler. 

Eschewing an obvious and short answer to the case - that the Justices had simply 

misconstrued the scope of their delegated statutory powers - Ritchie went straight to the 

constitutional point. He began with the bold declaration that, 'Yhe regulation of trade and 

commerce must involve full power over the matter to be regulated, and must necessarily 

exclude the interference of al1 other bodies that would intermecidle with the same thing"." He 

then observed that the word "commercen included 'Yraffic in articles of merchandise, not only 

in connection with foreign countries, but also that which is intemal between different Provinces 

of the Dominion, as well as that which is camed on within the limits of an individuat Province". 

This was because subsection 91 (2) did not contain any express qualification, geographic or 

otherwise, of the words "trade and commerce". Wth the exception of a brief and cursory 

dismissal of the case law on the American commerce clause, this was al1 that Ritchie regarded 

as necessary to dismiss the main argument for the Justices, that the federal power did not 

extend to trade or commerce within a province. 

At this point, after two and a half pages, Ritchie's decision was virtually complete. 

Parliament having an unqualified jurisdiction to regulate trade and commerce in al1 

merchandise, and liquor being self-evidently an article of merchandise, the Court was "clearly 

of [the] opinion" that when the "Legislature undertakes directly or indirectly to prohibit the 

manufacture or sale, or limit the use of any article of trade or commerce, whether it be 

spirituous liquor, flours or other articles of merchandise ... they assume to exercise a legislative 

power which pertains exclusively to the Parliament of Canada".'" The breadth and self- 

confidence of this conclusion seerns almost unbelievable, even when full allowance is made 

for the benefit that hindsight accords the histonan fully apprised of the subsequent and tortured 

history of the trade and commerce p~wer.~' As in Chandler, it was simply accepted as too 

clear for debate that the constitutional provision in dispute had a clear and obvious scope. 

However appropriate as applied to bankniptcy and insolvency, this approach was considerably 

less tenable applied to the broad if not vague power over trade and commerce. Again, there 

was a complete failure to take competing heads of provincial power into account in defining 

the scope of the competing federal junsdiction. Where this was perhaps understandable in 

the context of Chandler, though aven there. later developments made it plain Ritchie gave far 

too little scope to provincial jurisdiction over the administration of justice, it was a particularly 

glanng omission in the context of trade and commerce questions. In Justices of Kings County, 

it meant the easy assimilation without discussion of spirituous liquors into the category of 



generic "articles of merchandise", such as flour. As Ritchie's personal experience in politics 

demonstrated, liquor possessed a political and Iegal resonance that made it a very unique 

"article of merchandise" in late nineteenth century Canada? It had social and moral 

dimensions that were simply not present as regards merchandise generally and that very 

arguably implicated provincial powers over properiy and civil rights, public order and other 

"local rnatters". The avoidance of these dimensions when defining the federal government's 

trade and commerce power undoubtedly made it much easier for Ritchie to believe in the 

sirnplicity of constitutional adjudication and the existence of 'right answers" and it accordingly 

also helped to insufate constitutional adjudication from charges that it was political. 

In sum, Justices of Kings Countyshows the extent of Ritchie's early confidence in the 

sirnplicity of constitutional adjudication. Notwithstanding that the trade and commerce power 

was inherently more imprecise and ambiguous than the insolvency power encountered in 

Chandler, Ritchie again confidently disposed of the jurisdictional question on the premise that 

the junsdictional boundaries were so perfectly clear and absolute as to be beyond any credible 

controversy or doubt once the standard rules of judicial construction had been brought to bare, 

assisted by the rule of federal paramountcy established in the closing paragraph of section 91. 

lntended or not, this responded to Steadman in the same way Ritchie had responded to Jack 

in Chandler, by portraying judicial review on constitutional grounds as both judicially and 

politically unexceptional and therefore unobjectionable. Even more so than in Chandler, the 

consequence was a division of powers that was, to Say the least, very favourable to the federal 

government. 

The argument made here is that the immediate context for what I have called Ritchie's 

positivism was the resistance to judicial review. Part of the larger context may well have k e n  

a genetal allegation of politicization of the judiciary, an obvious concem for a Chief Justice. 

But judges do not so easily adopt a judicial philosophy for a handful of cases that is different 

from the philosophy applied in al1 others; at most these influences would have accentuated 

elements of the understanding of judging that Ritchie had been applying since 1855. But what 

do the constitutional cases Say about that broader understanding? They suggest a positivism 

based more on the traditional respect for parfiamentary sovereignty than on the application of 

the elements of rule of law thinking of the later nineteenth century. This interpretation is 

consistent with the reliance on parliamentary sovereignty, through the Imperial Parfiament, as 

the solution to the legitimacy challenge of Chandler. More strongly, it is consistent with the 

way in which Ritchie interpreted the BNA Act. Aithough Chandler and Justices of Kings 



County are only two cases, they are two cases in which Ritchie was clearly trying to set out a 

framework for interpretation and application of sections 91 and 92 that would apply in later 

cases. What seems apparent is that he was relying primarily on the language of 91 and 92 

to build that frarnework, and not on any general philosophical disposition in favour of a 

particular kind of relationship between the two tevels of govemment as 'kgal actors". In 

particular, there is not a trace of any influence from a general philosophy of equality or 

autonomy in legal relations. Thus his understanding of section 91 and 92 was that federal 

paramountcy applied in the definition of federal and provincial powers, not only to resolve or 

avoid either conflicts or overlaps once the scope of the two spheres of power had k e n  

determined. This made for a shifting and highly derivate jurisdictional sphere for the 

provinces, not consistent with late nineteenth century rule of law reasoning. It came instead 

from Ritchie's reading of the language and the point is that there was nothing Mi his general 

understanding of law that led him to reconsider or modrfy that reading. 

This interpretation, unavoidably impressionistic, is more consistent with Ritchie's 

background as a lawyer educated in Halifax in the 1830's.~~ Two points can be made here. 

First, this interpretation suggests that the disagreement between Ritchie and Fisher as to 

judicial method that becomes apparent as we move to chapter 4 was probably not a 

disagreement across the cultural and intellectual divide that separated the rule of law mode1 

and legal liberalism from earîier understandings of law. Second, as we move on to consider 

Ritchie's evolution in the Supreme Court of Canada to a more balanced federalism, it seems 

unlikely that the influence of the newer understanding of the nile of law can account for that 

evolution. 

In any event, on Ritchie's elevation to the Supreme Court of Canada, soon after 

Justices of Kings County, the Canada Law Journal noted that while he was at "one time 

strongly opposed to Confederation, his court has probably gone further than any of the 

provincial courts in limiting the jurisdidion of the local legi~latures".~ M a t  the Canada Law 

Journal could not have appreciated is that the reasons for this included the strictness with 

which Ritchie had applied positivist techniques, probably encouraged by the experience that 

his New Brunswick Court alone faced, of fashioning a defence of the very idea of upholding 

the constitution through the courts. In short, the opposition to judicial review that Ritchie and 

his Court confronted perhaps made Ritchie in the New Brunswick phase of his career a 

constitutional positivist with a vengeance. 



IV 

After Ritchie's appointment to the Supreme Court of Canada, his thinking on federalism 

underwent a transformation. Bale points out that his voting record from his appointment in 

1875 until his death in 1892 was a perfect balance between federal and provincial government 

wins. Significantly, this is alrnost as true for the period prior to 1883 and the decision of the 

Privy Council in Hodge v. The Queen, when the influence of the Privy Council in favour of the 

provinces started to became a significant factor in Suprerne Court decision-making, as it is for 

the period after 1883. By itself, this balance in voting, especially for the period prior to 

meaningful Privy Council influence, is very hard to square with the reasoning or the outcomes 

in Chandlerand Justices of Kings County, and indicates a substantial shift in Ritchie's thinking. 

This impression is confirrned by a more detailed look at Ritchie's opinions in Suprerne 

Court cases decided before 1883 that can be said to have raised issues that were fundamental 

to the overall balance of power between the federal and the provincial governments. What is 

revealed is that the overall balance in Ritchie's voting record significantly understates the 

extent to which he held for the provinces in the cases that mattered the most between his 

appointment to the Supreme Court and the decision of the Privy Council in Hodge. In this 

period, he was generally holding for the federal govemment in cases that addressed specific 

and relatively namw points but for the provinces in the cases that had broader significance. 

This pattern began almost immediately after Ritchie's appointment to the new court. 

In 1878, the Court was asked to rule on the constitutionality of Ontario legislation that required 

brewers to be licensed provincially in Severn v. The Queen, the Court's first significant 

application of the BNA Act.89 In dissent with Ontario's Justice Strong, Ritchie voted to uphold 

the provincial law. Unlike the majority, he was prepared to do so under the provincial licensing 

power even though the brewing licence was a form of indirect taxation that could also fall within 

the jurisdiction of the federal Parliament over 'The raising of money by any Mode or System 

of Taxationn. For the judges in the majority, it was clear that such 'concurrencyn was contrary 

to the principle of two distinct and mutually exclusive spheres of competency that never 

overiapped because every matter that was capable of k i n g  federal was federal by virtue of 

the closing paragraph of section 91, the position essentially, of Ritchie, in Chandler and in 

Justices of Kings County. To this and the practical concem of the majority that business might 

be discouraged or consumers treated unequally across the country by overlapping taxing 

authority, Ritchie had a somewhat surpnsing solution: the federal govemment could intervene 



using the power of disallowance." In addition, Ritchie was fi mi in rejecting the view of Chief 

Justice Richard that the power to raise revenues through licences could only be used to raise 

the revenue needed for the relatively minor and inexpensive functions of municipal 

govemment. Relying on his knowledge of the revenue raised at the local and provincial level 

through licensing in pre-Confederation New Brunswick, Hitchie concluded that the licensing 

power, "should be constnred as intended to fumish the Local Legislatures with the means of 

raising a substantial revenue for provincial pur pose^".^' 
As the next chapter will discuss in greater detail, this question of the scope of the 

licensing power was important to nineteenth century Canadian lawyers on both sides of the 

cornpetition between the federal and provincial govemments in ways that are now easy to 

overlook. In addition to the obvious implications for patronage possibilities, the sape of the 

licensing power would, in the context of the financial options available to governments of the 

day, Say much about the independent revenue generation capacity of the provinces and 

therefore, the relative importance of the provinces as an order of govemment within the federal 

system. Ritchie's dissent in Severn therefore suggested dissent not only to the majority's 

interpretation of the Iicensing power but growing dissent also to the view of Confederation the 

interpretation implied, that provincial govemments were subordinate and virtually municipal 

governments, doing relatively unimportant things. 

In 1879, Ritchie joined the rest of the Court in Valin W. Langlois in upholding federal 

legislation that conferred jurisdiction over federal controverted election cases to the superior 

courts of the provinces.s2 The case is of interest because it seems to catch Ritchie's thinking 

in the midst of transition. He declared the powers of Parliament to be plenary powers, "in no 

way limited or circumscribed, and as large, and of the sarne nature and extent, as those of the 

Parliament of Great Britainn? At least for the federal govemment, this departed from the 

vision of the constitution articulated in Chandler, under which the BNA Act was said to have 

rendered al1 Canadian legislative assemblies, including Parliament, into derivative and 

subordinate bodies. In this sense, Valin shows Ritchie starting to think of the BNA Act as more 

than a statute of the lmperial Parliament but also as the constitution of Canada. At the same 

time, it implied that the provinces did not enjoy plenary or sovereign status within their spheres. 

Indeed, Ritchie said that because the lmperial Parliament had made the Canadian Parfiament, 

"an independent and supreme Parliarnent ... any power given to the Local Legislatures must 

be subordinate thereto".' To this extent. Ritchie seemed to be holding to Chandler, which he 

may have had in rnind in writing for Valin. At the same time, Ritchie commented briefiy in Valin 



that federal powers should be interpreted as superseding provincial ones only to the extent 

necessary for general and effective legislation on federal rnatters. This further suggested a 

re-thinking of the earlier categorical centralism and a more protective attitude to the provinces. 

Finally, Valin is also of interest because Ritchie used it, somewhat out of context, to quote from 

the Privy Council's decision in The Queen v. Burah, on the judicial review q~es t ion .~  

Speaking of the lndian Parliament, the Privy Council referred ta the duty of the "established 

Courts of Justicen to answer questions of legislative authority where the authonty was created 

and limited by an Act of the Imperia1 Parliament? This may have k e n  yet a further backward 

looking riposte to Steadman and company. 

Ritchie's judgment in The Queen v. City of Fredericton, decided in 1880, was much 

more strongly centralist." The case concemed the constitutionality of the Canada 

Temperance Act and therefore asked which level of govemment had junsdiction over local- 

option temperance. As the next two chapters will detail, the decision of the New Brunswick 

Supreme Court in the case, and partieulady the judgment of Charies Fisher. was a complete 

repudiation of the direction taken by that Court under Ritchie in Justices of Kings County. Key 

elements of that repudiation were the rejection of the idea that a law that affected trade was 

necessarily a law on trade, greater acceptance of the distinction between the regulation of 

trade in general and of particular branches of trade, an emphasis on the importance of 

licensing revenue to the ability of the provinces to perform the functions assigned thern by the 

Confederation "compact", and the view that such moral refonn legislation, especially if 

implemented at the local level, fitted within provincial authority over property and civil rights or 

matters of local concem. Writing in the majority, Ritchie rejected or ignored each of these 

challenges to Justices of Kings County and, in doing sol seemed to once again make "trade 

and commercen synonymous or nearly synonymous with ail legislation that affected trade or 

commercial a~ t i v i t y .~~  In this, he agreed with the opinion of the Court's most pronounced 

centralist, Ontario's Justice Gwynne. Ritchie also showed less regard for the protection of 

provincial revenues than Severn perhaps had sugge~ted.~~ 

In the same year as City of Fredericton, the agreement of Ritchie and Gwynne on the 

scope of the trade and commerce power and its relationship to property and civil rights carne 

to an abrupt and final end. The case was the well known one of Citizen's Insurance Company 

v. pars on^.'^ It involved the authority of Ontario to pass a law stipulating the conditions for 

contracts of fire insurance. Gwynne voted to decide the case against Ontario on the theory 

that Yrade and commerce" included specific branches of trade and 'everything relating to 



every traden.lO' Together these propositions meant that the buying and selling of fire insurance 

was a branch of trade within federal jurisdiction and that every element of each transaction by 

which such insurance was sold and acquired, including the nghts and obligations as between 

the parties whether under statute or common law, was also a federal matter. Key to this was 

Gwynne's view that the provincial jurisdiction over property and civil rights was not an absolute 

but only a qualified jurisdiction. It encompassed only the "residue" of property and civil rights 

once the property and civil nghts encompassed within federal powers had k e n  '~ubtracted~.'~ 

In the bare majority, Ritchie's disagreement with Gwynne started here at the roots of 

Gwynne's theory of the BNA Act, that provincial powers were qualified and of lesser weight. 

Significantly, Ritchie distinguished for the first tirne between conflicts between federal and 

provincial powers and conflicts between federal and provincial legislation, and acknowledged 

that in the latter case, local Iegislation had to yield. As to the wnflict of powers, he built on his 

openness to concurrency from Severn by affirming, "with confidence that the BNA Act 

recognizes in the Dominion Parliament andinprovincialconstitutions a legislative sovereignty, 

if that is the proper expression to use, as independent and as exclusive in the one as in the 

other over the matters respectively confided to them, and the power of each must be 

respected by the other, or uitra vires Iegislation will necessarily be the resultn. lW In the context, 

this was more of a waming to the federal govemment than to the provinces; its powers, said 

Ritchie, should take priority over provincial only to the extent necessary 'for the purpose of 

legislating generally and effectively . . . [on] matten confided to the Parliament of Canadan.'"'' 

This heralded the modem paramountcy doctrine, in place of the overweening version of 

Gwynne and of the earlier Ritchie. It also meant that the analogy made implicitly in Chandler 

between Canadian legislatures, federal and provincial, and municipal councils, abandoned for 

Parliament in Valin, was now also abandoned for the provinces. In its place, Ritchie had 

articulated the comerstone of a coordinate federalism comprising equally sovereign 

legislatures operating within separate but overiapping jurisdictional realms. 

Within this framework, Ritchie now accepted the distinction between the regulation of 

trade generally and legislation on particular trades or on the local aspects of trade that Gwynne 

denigrated and that he had himseif rejected in City of Fredericton. His attempt to capture the 

distinction is worth quoting at length: 

I think the power of the Dominion Parliament to regulate trade and commerce ought 
not to be held to be necessarily inconsistent with those of the local legislatures to 
regulate property and civil rights in respect of al1 matters of a purely local and private 
nature, such as matters connected with the enjoyment and presewation of property in 



the province, or matters of contract between parties in relation to their property or 
dealings, although the exercise by the local legislature of such powers may be said 
remotely to affect matters connecteci with trade and commerce, unless, indeed, the 
laws of the provincial legislatures should conflict with those of the Dominion Parliament 
passed for the general regulation of trade and commerce. I do not think the local 
legislatures are to be deprived of al1 power to deal with property and civil rights, 
because Parliament in the plenary exercise of its power to regulate trade and 
commerce, may possibly pass laws inconsistent with the exercise by the local 
legislatures of their powers - the exercise of the powers of the local legislatures k i n g  
is such a case subjed to such regulations as the Dominion may lawfully pass.lo5 
[emphasis added] 

This made the Ontario law acceptable because it govemed contracts (which were 'matters of 

civil rights") between pnvate persons in relation to property within Ontario. Together, al1 of this 

made it legislation dealing with civil rights in respect of matters 'of a rnerely local and private 

nature in the provincen. 'Os 

As Ritchie himselfwas "humblyn but accurately to observe in The Queen v. Robertson, 

this fairly closely anticipated the Privy Council's rationale for finding for Ontario when Citizen's 

Insurance v. Parsons was appealed there. The same would be true of Ritchie's dissenting 

opinion in 1881 in Mercer v. The Attorney General for not in relation to the Privy 

Council's later ruling in Mercer itself, but rather, in relation to the ultimate vindication of the 

provinces on the sovereignty issue in the Privy Council in Maritime Bank, 11 years after 

Mercer. As discussed earlier, the question in Men=er was whether property escheated to the 

federal or the provincial govemments. The outcome was fundamental to provincial 

expectations of k i n g  treated as sovereign govemrnents. But it was also possible to view 

Mercer as depending on the sections of the BNA Act that allocated public propedy between 

the federal and provincial govemments and as not raising the more fundamental status 

question, which had, in any event, been decided adversely to the provinces by the Court in 

1 879 in Lenoir W. Ritchie. 'OB 

Writing in dissent in Mercer, Ritchie alone dealt with the status question, possibly 

because he had not participated in Lenoir W. Ritchie. He did so by concluding that the various 

sections of the BNA Act that concemed the constitutions of provinces, 'clearly show that the 

provincial executive power and authority was to be precisely the same after Confederation as 

before ~onfederation'.'~(emphasis added) Of cwrse, there had been a change in the range 

of matters over which lieutenant govemors enjoyed this status. But on the matters that 

continued to be provincial, the lieutenant govemors continued to represent the Queen and the 



provinces continued to be sovereign to the same extent and in the same degree as before 

Confederation. 

In Iight of Valin and more particularly Parsons, Ritchie's Memer opinion is not 

surprising. But in the broader wntext of this thesis, particularly in tracing the changes in the 

thinking of New Brunswick judges as they learned the constitution through the adjudicative 

process, Ritchie's dissent in Mercer is important. First, it shows that, contrary to the 

assumption in much of the literature, there were Canadian precedents for the what the Privy 

Council did in Maritrme Bank. In particular, it is not the case that Canadian courts and judges 

at most niled that the lieutenant governors were not representatives of the Crown or were only 

representatives of the Crown to the limited extent expressly authorized by the BNA Act."O 

Ritchie's Merceropinion says otherwise, as does the New Brunswick Court's ruling in Maritime 

Bank, which as will be seen in chapter 6, built extensively on Ritchie's Merceropinion. It is tnie 

that Ritchie acknowledged that lieutenant governors now perhaps represented the Queen in 

a "modified mannef, but this cleafly related to the issue of the funetional scope of 

representation in light of the divisions of powers, rather than to the legal quality of the 

representation. 

Second, Memermakes it apparent that Ritchie understood that the significance of the 

status of the lieutenant govemors was not only or primarily linked to the distribution of 

prerogative powers between Ottawa and provincial capitals. He understood the broader legal 

and political significance. He said, for example, that a review of the BNA Act confinned that, 

"Special pains appear to me to have been taken to preserve the autonomy of the provinces, 

so far as it could be consistently with a federal unionn.'l' Likewise, he said that within their 

respective and exclusive spheres, "the Dominion and provinces respectively . .. are separate 

and independent. neither having any nght to interfere with or intrude on those of the othef.'l2 

Oliver Mowat, who appeared before Ritchie and the Court in Severn, could have no better 

articulated the core principle and the main objective, through the process of constitutional 

adjudication, of the provincial rights movement. 

This acceptance of equal provincial sovereignty, and its relationship to jurisdictional 

questions, was fundamental to the greatly and even radically different understanding of the 

BNA Act that Ritchie had developed by 1882. In that year, he put all of the pieces of his 

revised vision together in The Queen v. Robertson, a case originating in New Brunswick and 

coming to the Court on appeal from Gwynne sitting in the Exchequer Court.l13 The dispute 

was over the right of the federal government under 'Sea Coast and lnland Fishenesn to issue 



licences to fish in waters above the 'ebb and flow of the tide* and already granted by a 

provincial government. In holding with the rest of the Court for the provinces, Ritchie applied 

to the federal jurisdiction over the fishery the same reasoning he had applied to the trade and 

commerce power in Citizen's Insurance v. Parsons: the federal jurisdiction over the fishery was 

not a jurisdiction over the nghts and obligations of private individuals in relation to the 

ownership and the buying or selling of fish, but was instead a jurisdiction to legislate on the 

fishery as an industry and for the general benefit of the public at large. It therefore 

encornpassed matters such as conservation and the general improvernent and development 

of the fishery. But this aspect of the case is of less interest than the fact that, on the one hand, 

Gwynne used it as a pfatform to once again summarize his highly centralist vision of the 

constitution and that, on the other, Ritchie responded with an equally complete summary of 

his competing vision. For Gwynne, this meant a unifom "rule of constructionn, by which: 

All subjects of legislation of every description whatever are within the jurisdiction and 
control of the Dominion Parliament ... except such as are placed by the [BNA Acu 
under the exclusive control of the Local Legislatures and nothing is placed under the 
exclusive control of the Local Legislatures unless it comes within some or one of the 
subjects specifically enumerated in the 921 section, and is not at the same time 
outside of the several items in the 91" section, that is to Say, does not involve any 
interference wilh any of those items. The effect of the closing paragraph of the 91" 
section . . . clearly is to exclude from the jurkdiction of the Local Legislatures the several 
subjects enumerated in the 92& section, in so far as they relate to or affect any of the 
rnatters enumerated in the 91. ~ection."~ [emphasis added] 

This was Justices of Kings County in a nutshell. For good measure, Gwynne again 

emphasized that provincial jurisdiction in al1 areas, including property and civil rights, was 

qualified or limited, whereas the jurisdiction of Parliament was. "as absolute and supreme as 

the jurisdiction of the Imperia1 Parliament over the like subject woufd in the United Kingdom 

ben.115 The reason for the difference was not only to ensure central over local authority. It was 

to ensure that parliamentary supremacy in the undivided British sense was part of the 

constitution so that Canada would have a constitution, "similar in principle to that of the United 

Kingdom". 

When Ritchie's tum came on the appeal, he clearly set out to make his disagreement 

with Gwynne's whole approach clear. Contrary to what he had said in Chandler and in 

Justices of Kings County, there was now "no hard and fast canon or rule of constructionn that 

could be "laid down and adaptedw to al1 cases. Instead, 

The nearest approach to a nile of general application that has occurred to me ... is 



what I suggested in the cases of Valin W. Langlois and The Citizens lnsurance Co. v. 
Parsons, .. . that, as there are many matters involving property and civif rights expressly 
reserved to the Dominion, Parliament, the power of the local legislature must, to a 
certain extent, be subject ta the general and special legislative powers of the Dominion 
Parliament. But while the legislative rights of the Local Legislatures are in this sense 
subordinate to the rights of the Dominion Parliament, I think the latter rights rnust be 
exercised so far as may be consistently with the rights of the Local Legislatures, and 
therefore the Dominion would only have the right to interfere with property and civil 
rights in so far as such interference may be necessary for the purpose of legislating 
generally and effectively in relation to matters confided to the Parliament of Canada. '16 

[ernphasis added] 

Here, Ritchie quoted the Privy Council in Citizen's lnsurance v. Parsons as having endorsed 

his own judgment from the same case, by confirming that federal and provincial powers, "must 

be read together, and that of one interpreted, and, where necessary, modified by that of the 

othef, with the understanding that the words "property and civil rightsn were used in the 

constitution "in their largest sensen. 

In al1 of these Ritchie opinions, this was the only really significant or lengthy reliance 

on a Privy Council ruling under the BNA Act, and in this case, the purpose was to nib 

Gwynne's nose in Ritchie's vindication in Parsons. This leads to the only really fim conclusion 

that can be reached on what accounts for the transformation in Ritchie's thinking, that it was 

not a function of k i n g  required to foltow a Privy Council 'provincial bias". Indeed, it seems 

more likely that Ritchie, through cases such as Parsons and Mener, may have been one of 

the influences operating in the other direction. 

It is more difficult to know what factors did account for the transformation of Ritchie's 

thinking and the best that can be offered is speculation. One possibility is simply the 

movement of Ritchie to a more complex and stirnulating environment. Despite the poor 

reputation of the eariy Supreme Court for scholarship, the move to the Supreme Court must 

have been an intellectual renaissance for Ritchie. In New Brunswick, the court had tended to 

speak through a single judgment in constitutional cases, and most were only a few pages in 

length. The conventions of the Court, as well as Ritchie's recognized preeminence in legal 

ability and work habits, seemed to discourage disagreement in constitutional cases. In 

contrast, at the Supreme Court, multiple lengthy judgements in every constitutional case were 

the nom. In many cases, al1 five justices wrote their own reasons. Split decisions based on 

strong and fundamental disagreements between the judges were almost invariable. More 

importantly perhaps, the disagreements were now with colleagues of the caliber of Gwynne. 

And in addition to these intemal court dynamics, Ritchie was now hearing arguments from 



counsel such as Oliver Mowat (Severn, Parsons), Dalton McCarthy (Parsons) and Zebulon 

Lash (Mercer, The Queen v. Robertson) Finally, Ritchie received a broader exposure to the 

BNA Act as a Supreme Court Judge. The cases raised provisions of the BNA Act that had not 

been raised in the New Brunswick cases or they cast a different light on provisions that had 

been in issue in the New Brunswick cases. One of the exceptions frorn Ritchie's perspective 

was Fredericton, which raised the same issue as Justices of Kings County, and that was 

probably significant in his decision in that case. But otherwise, it is easy to see how the new 

breadth of experience could have pushed Ritchie ta deeper thinking and to a fundamental 

rethinking of what had, as of Chandler, appeared easy and straightforward. 

Another contributing factor rnay have been Maritime pride and the desire to resist the 

Court's adoption of what Ritchie now saw as an Ontario version of Confederation. This may 

seem puuling, since Ritchie went frorn being a strong protector of sweeping federal authonty 

to being a relatively staunch protector of the provinces and the latter naturally links with 

Ontario's constitutional position through the provincial rights movement. But within the 

Supreme Court, judges from Ontario were among the strongest proponents of centralist 

interpretations and they clearly drew Ritchie's ire by interpreting the BNA Act on the basis of 

Ontario experience and an Ontario view of Canadian aspirations. In Sevem, Chief Justice 

Richard ruled that the licensing power did not authorize licences for raising revenues for the 

provinces (as opposed to revenues for municipal functions) because licences in pre- 

Confederation Canada had been only for revenue for municipal functions and this indicated 

the intent of the frarners in giving the provinces the power to issue "other licencesn, in addition 

to those specifically narned. From Ritchie, this drew a curt observation that the BNA Act was 

not to bel "read by the light of an Ontario candle alone", as well as a detailed description of the 

more complex licensing situation in pre-Confederation New Brunswick. Three years later, 

Gwynne wrote in Mercerthat "the legislature of [old] Canada was the chief of the parties to the 

framing of the BNA Act and to the petition to the Imperia1 Parliament to pass itn. He then used 

Ontario legislation to bolster his argument that the reversionary interest in lands owned by the 

provinces was, by section 109 of the BNA Act, transferred to the new Dominion. Without 

mentioning Gwynne by name, Ritchie was scathing in saying he could rnake no sense of 

Gwynne's argument. It is ditficult not to hear his indignation at Gwynne's version of history 

coming through his disagreement on a highly technical question. The indignation may have 

been reinforced by apparent personal animosity. '" 
With Richard and with Gwynne, Ritchie may have k e n  encountering or may have 



believed he was encountering in the judicial sphere what Maritirners encountered in the 

political sphere imrnediately after Confederation: the sense that Confederation had not created 

a new Canada after ail but had simply expanded the old one.ll' If so, disillusionment wlh the 

centralism that he had himself espoused does not seem unfikely. As an old reformer and 

"Liberal puristn, Ritchie may also have been encouraged in this shift by Ontario's increasingly 

concerted campaign for "provincial rights" under the leadership of that province's Reform 

Party. The references ta provincial "autonomyn and "independence" in Memer and to equal 

provincial "legislative sovereigntyn in Citizen's lnsurance v. Parsons, muld be evidence of 

Ritchie's growing openness to such "political" influences. They were, after all, part and parcel 

of the arguments Ritchie heard from the bench. In Sevem, for example, Mowat was reported 

as having started his argument by declaring that, '1 daim for the Provinces the largest power 

they can be given: it is the spirit of the B.N.A. Act, and it is the spirit under which Confederation 

was agreed ton. Romney, Vipond and othem argue that such arguments had appeal to 

members of the Privy Council because they aligned with the organization of the Empire or a 

general legal philosophy that prioritiied autonomy above other interests. It may be easier to 

believe that a version of the sarne kind of convergence took place with a Canadian judge such 

as Ritchie, who shared Mowat's background in the battle for responsible govemment and the 

qualified "provincial independence" it represented. In addition, by the late 1870's, New 

Brunswick's fiscal challenges under Confederation were becoming apparent, perhaps as 

reflected in Ritchie's solicitude for provincial revenue sources in Sevem. More broadly, there 

was a general lass of provincial self-confidence and a general attitude of disillusionment with 

Confederation in New Brunswick through the 1870's and 1880'~."~ Perhaps also this created 

good conditions for reconsideration of the earlier resignation to a highly centralized federation. 

What can be said with more certainty about Ritchie's evolution as constitutional jurist 

is that significant cracks started to appear in his positivist annor. In Sevem, the provincial 

jurisdiction over shop, saloon, tavem, audioneer and 'other licencesn was to be defined "not 

only in accordance with the literal interpretation of the language, but ... consistent with the policy 

and purview of the [entire] s tat~te" . '~  In the same case he showed hirnself willing to go beyond 

the constitutional text to delve into the details of licensing law and public finances in p re  

Confederation New Brunswick as an aid to the discovery of legislative intent. Further, when 

recognizing in Memerthe intent of the framers to protect provincial autonomy, when assigning 

a common limitation of regulatory generality in Citizen's lnsurance Co. v. Parsons and in 

Robertson to the trade and commerce and the fisheries power respectively, and when limiting 



federal paramountcy in Valin, Parsons and Robertson to situations of actual legislative conflict, 

Ritchie reached conclusions for which the obvious, ordinary or clear meaning of the words of 

this and that provision of the BNA Act did not provide a self-sufficient explanation. Instead, 

these were conclusions that required placing words of the text into a broader understanding of 

the abjects of Confederation and the nature of federalism. 

The same could, of course, be said for the heavily centralist interpretations presented 

in Chandler and Justices of Kings County, for, as argued earlier in chapter 2, these and similar 

interpretations also did not follow inexorably from the 'ordinary meaning" of the words of the 

text. ln particular, the meaning of the 'deeming" paragraph of section 91 was fraught with 

ambiguity. In significant measure, the difference between the earlier and the later Ritchie is that 

he moved from one side of that ambiguw to the other. Thus, the real change in Ritchie's 

reasoning is that he ceased to daim that applying the constitution was straightïorward or that 

the reasons for his rulings consisted only of first putting together the dictionary meaning of al1 

of the relevant words and phrases of the text and then applying those meanings to the facts of 

the case before the Court. Instead, he became increasingly more comfortable in stating the 

premises on which his interpretation of the words and phrases depended and in relating 

particular questions (the status of the lieutenant govemon, the scope of the fishery power, the 

rneaning of paramountcy) to an overall explanation of the division of powers. The coincidence 

of this transition in methodology with the transition from subordinate to coordinate federalism 

could easily be said to validate the view that those, such as Mowat and the Privy Council and 

now Ritchie, who took the provincial side on the fundamental questions could only do so by 

abandoning the text and its obvious centralism and by imposing a pro-provinces bias. However, 

this simply ignores the centralist position's own dependence on interpretive premises not stated 

neatly in the constitutional text. This is obvious from Gwynne's eloquent defences of the 

position in his disagreements with Ritchie. 

As suggested in part 1, the change in Ritchie's judicial technique could mean that the 

extent of the positivism of the New 8runswick cases was a deliberate and, in the case of 

Chandler, preemptive attempt to undermine opposition to judicial review. The threat having 

passed by 4875, Ritchie may have become comfortable with a more expansive and a more 

statesmanly and a less technical approach to constitutional adjudication. In other words, 

constitutional interpretation replaceci mere statutory interpretation. The broadening of the 

adjudicative frame of reference could also have been a function of Ritchie's efforts to corne to 

terms with a greater appreciation, gained through experience and exposure to more and better 



presented arguments, of the complexity of the BNA Act. On this view, he possibly came to 

better understand that the standard techniques of statutory interpretation, at least as he 

understood them priorto significant experience with the BNAAct, were not sufficient to the task 

of interpreting a statute that was the ftamework, but only the framework, for the creation and 

organization of a new country based on a new kind of federalism that was "consistent in 

pnnciple with the constitution of the United Kingdom". The possibility therefore, is that cause 

and effect in the relationship between Ritchie's understanding of the judicial role and his 

understanding of federafism reversed over time: in Chandler, the understanding of the judicial 

function determined (and constrained) the understanding of federalism, but in later cases the 

growing understanding of federalism detemined the changing understanding of judging itself. 

Here, it is worth noting that the extent of Ritchie's departure from positivism is 

comparable to the Privy Council's occasional departures from the techniques of the same 

interpretive methodologies. As noted in chapter 2, the Privy Council's "biasn against the 

provinces has been said to be revealed in a few elliptical paragraphs in Hodge and in Maritime 

Bank wherein "provincial autonomyn and the general intentions behind Confederation and the 

BNA Act were openly discussed. The same can be said for Ritchie, particularly in reference to 

the paragraphs in Parsons and Mercer, very similar to those in Hodge and Mantrme Bank, in 

which he spoke of autonomy, independence and fegislative sovereignty. Again, this similarity 

might be taken to only confirrn that there was little in law to be said for "provincial rights", either 

in the Privy Council or the Supreme Court of Canada. But alternatively, if Ritchie's evolution 

reveals that he was pushed beyond the limits of positivism by the complexity of constitutional 

adjudication, the similarity between his cautiousness in moving beyond those timits and the 

comparable cautiousness of the Privy Council may instead suggest that the Privy Council was 

likewise pushed by the challenges of Canada's cûnstitution to expand on their normal judicial 

approach. As judges who, like Ritchie, believed strongly in finding legislative intent in what was 

said concretely in legislative language, it would not be surprising if they did so carefully and 

measuredly. 

The constraining influence of positivism might explain why neither Ritchie or the Privy 

Council explained why the BNA Act was defined to protect provincial autonomy, why it used the 

words property and civil rights 'in the largest sense", or why, in Ritchie's case, the powers given 

to the federal govemment had been given with the intent that they be used for general 

regulation, not for the regulation of the details of transactions between individuals. This failure 

to answer the question 'why?" meant that a full rationale for constitutional outcornes was not fully 



articulated or perhaps even appreciated by either Ritchie or by the Privy Council. One 

consequence was outcomes for which the sources are, to this day, matters for speculation. 

Another and more immediate consequenœ perhaps, was that a full foundation for determining 

the scope of the rules and principles of constitution law and for determining the implications of 

the ruling in one case for later cases, was not laid down, whether by Ritchie or the Privy 

Council."' The best example of this is probably the fate of the explanation of the trade and 

commerce power given by Ritchie and by the Privy Council in Parsons. Both said 'property and 

civil rights" was a broad and important authority and both said the federal authonty over trade 

and commerce was for general regulation of the economy. But neither gave an explanation of 

why these two points were at the heart of Canadian federalism. If they had done so, and 

particularly if Ritchie had done so, it is possible that the functional distinction between general 

and specific regulation would not have been canfused, as it subsequently was, with the 

geographic distinction between inter and intra-provincial trade. 

As will be seen in the next chapter, one of the main differences between the constitution 

according to Ritchie and the constitution of Charles Fisher is that Fisher not only emphasized 

the importance of property and civil rights and the distinction between general and specific 

regulation, but was also prepared to give an explanation of why the BNA Act was so designed. 

v 
The main point of this chapter is that Ritchie's personal journey as a constitutional jurist 

parallelled the journey of the New Brunswick Supreme Court from centralized subordinate 

federalism to decentralized coordinate federalism. Both joumeys started in Ritchie's decisions 

in Chandler and Justices of Kings County. Even though Ritchie was on the Supreme Court until 

his death in 1892, his jaumey culminated with his opinions in cases such as Parsons, Mercer 

and Robertson. For the New Brunswick Supreme Court meanwhile, the joumey would culminate 

with ifs decision in Mantirne Bank in 1888, building signficantly on Ritchie's opinion in Mercer 

and, it will be argued, the debate about federalism that featured in the Court's decision in 

Fredericton. 

Ritchie's experience, like that of the New Brunswick Supreme Court, contributes to some 

of the principal contentions of this thesis. In particular, Privy Council interpretations of the BNA 

Act were not berefi of important Canadian judicial precedent. Also, that the success of the 

provincial rights movement in constitutional adjudication may have been due, in part at least, to 



the consistency of the movement's arguments with the ideas, values and experiences of the 

judges who heard the cases, in Ritchie's case, the experience of responsible self-government. 

And finally, that an initial tendency toward centralism may have been reversed through the 

greater awareness and understanding of the deeper complexities of the BNA Act that came 

through continuing participation in the ongoing process of constitutional adjudication. Judges 

learned the constitution, in other words, by working with it and having leamed it, they came to 

see and understand it differently. 

What remains to be explored is the parallel joumey of the New Brunswick Supreme Court 

after Ritchie's departure in 1875. Just as it seerns likely that Ritchie's elevation opened 

intellectual horizons for him, so it seems likely that Ritchie's departure broadened possibilities 

for his former colleagues. Ritchie had dominated the New Brunswick Court and a consensus, 

his consensus, prevailed. With his departure, this consensus broke down or at least Ioosened 

and while the Court rnay have accordingly slipped in status among New Brunswick lawyers of 

the day, it became accordingly more interesting historically. In place of a tendency to consensus 

on narrow technical grounds that said little about what the judges thought about federalism in 

general or Confederation in particular, came open and serious debate on these and other 

questions, including the proper role of the courts under a constitution both federal and 'similar 

in pnnciple to that of the United Kingdom". 

This debate took place in Fredericton between Charles Fisher, the focus of the next 

chapter, and Acalus Palmer, the focus of chapter 5. The confinuity of their debate with the 

Court's early expenence in constitutional adjudication is pointed out by observing that both drew 

on the ideas, principles and values that infomied Judge Steadrnan's attack on Chandler. For 

Fisher, the common ground with Steadman was the continuing importance of responsible self- 

govemment in New Brunswick and the other provinces. For Palmer, arguing against Fisher, the 

common ground lay behind Steadman's argument that division of powers questions were 

political questions best left to the political machinery provided in the constitution. 
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Chapter 4 

Federalism, the Common Market and the Blessings of British 
Liberty: The Constitution According to Charles Fisher 

Early in the Quebec conference of 1864, Charles Fisher moved that "the constitution 

of the General and Local Govemments shall be framed upon the British model so far as is 

consistent with our colonial condition, and with a view to the perpetuation of Our connection 

with the mother countryn.' After extended debate, the motion camed, but only after being 

amended on a motion by Leonard Tilley, the leader of the New Brunswick delegation, that 

deleted Fisher's reference to the local g~vemments.~ 

The episode illustrated how completely Fisher had been eclipsed by Tilley, his former 

lieutenant, even in constitutional matters. The motion has the hallmarks of a bold attempt by 

Fisher to define the parameters within which the conference would do its work and to establish 

himself as a conference leader. Rebuffed, Fisher apparently slipped into a relativety minor 

role for the balance of the Confederation conferences. Of his subsequent contributions, 

whether in Quebec or in London, where he was also a delegate, other participants and 

observers either said little or little that was positive.= 

The incident is part of the larger riddle of the intentions of the founding fathers. As 



constitutions on the "British modeln were constitutions in which the Crown in Parliament 

exercised sovereign legislative authonty, the willingness to pass the amendment for the 

"general govemment" but not the "local governmentsn possibly supports the opinion, held 

widely among historians, that a rnajority of the Fathers of Confederation aimed deliberately to 

create a centralized federalism under unquestioned federal govemrnent leadership. 

Conversely, the episode can be seen as validating precisely the opposite interpretation of 

Quebec and of Confederation, by saying that the sovereignty of the provinces was not 

recognized at Quebec or in the BNAAct sirnply because it was thought unnecessary. On this 

view, the provinces kept, as intended, the sovereignty they brought with them to the nation- 

making process. 

If Tilley's arnendment was intended to deny sovereign status to the provinces, the 

amendrnent was, of course, a serious rnistake. By sirnply being silent on the provinces, the 

Quebec Resolutions and the BNA Act would end up ambiguous on a point that would be 

fundamental to the judicial understanding of the new constitution. As discussed in previous 

chapters, this ambiguity becarne the lens through which the courts came to see a balanced 

federalism between equally sovereign levels of govemment in place of the centrally controlled 

federalism that many of the Fathers of Confederation clearly desired. 

As between Tilley and Fisher, the smaller irony is that Fisher would, on Tilley's reluctant 

recomrnendation, be appointed to the bench and play a small role in this process of provincial 

assertion. Particularly in Fredericton, the case that would become famous in Canadian 

constitutional law as Russell v. The Queen, Fisher would impressively stniggle to build an 

explanation of Confederation that vindicated the motion he had made in Quebec. For 

whatever Tilley's arnendment said about the intentions of Tilley or of the conference, what the 

original motion said about Fisher seerns reasonably clear. His federalism, from before the 

consumrnation of union, was one in which the constitutions of the confederating provinces 

were preserved and protected. This meant they maintained their consistency with the 'British 

modeln, including their distinct sovereignty. 

Fisher was reported to favour legislative union but he was also the principal architect 

and builder of one of those provincial constitutions. It would therefore not be surprising if he 

took this understanding of federalism with him to Quebec in 1864 or to the bench in 1868. In 

Fredericton, he would recognize the importance to the success of Confederation of broad 

federal powers over trade, but he would also declare the powers of the provinces to be 'CO- 

equaln. He would go further by claiming the provincial power of property and civil rights to be 



the most important of al1 powers, federal or provincial, essential to the preservation in the new 

Canada of the sanctity of private property and of other fundamental principles of the British 

constitutional tradition. All this came forward in support of the conclusion that the Canada 

Temperance Act was unconstitutional. Tilley, the champion in New Brunswick not only of the 

constitutional policy of John A. Macdonald but also of the temperance movement, could not 

have been pleased. 

The Fredericton case marks a dramatic turning point in the constitutionai jurisprudence 

of the New Brunswick Supreme Court. The judges undertook detailed, probing and 

imaginative consideration of many of the questions that would bedevil judges, counsel and 

scholars well into the twentieth century. In consequence, the judges in the majority, 

particularly Fisher, moved their Court's grasp of the BNA Act forward in ways that anticipated 

fundamental components of the interpretations of the BNA Act that would become law through 

the decisions of the Privy Council. They did so by abandoning the strict and simplistic 

positivism of their earîier cases. Instead, to varying degrees, each assigned meaning to 

federal and to provincial powers by interpreting them in the context of the rationale for 

assigning each power to either the national or the local govemments. ln the case of Fisher 

especially, this meant giving the federal government the power needed to create a common 

Canadian marketplace. But it also meant reserving to the provinces full authority over the 

activities of daily life and community interaction, in order that private property and personal and 

domestic autonomy might be preserved and secured by the constitution. In this, he articufated 

the essential core of a provincial rights understanding of Confederation. Fisher elaborated 

these thernes most fully and in him they resonated most closely with a personal story that 

embraced responsible govemment, Confederation and constitutional adjudication. 

Part II sets the stage by introducing the Canada Temperance Act, the adoption of the 

Act by plebiscite in Fredericton and the refusal of the Fredericton City Council to camply with 

the court's first ruling on the invalidity of the Act. The possible explanations for this are 

considered, including the general standing of the Court, the possibility of continuing opposition 

to judicial review and the similarity of the judges' arguments for constitutional invalidity with the 

arguments of the political opponents of temperance legislation. This puts Fredericton into the 

context of temperance politics and discourse in New Brunswick. 

Fisher's career in politics and law, emphasizing his roles as one of the leading fathers 

of responsible self-government in New Brunswick, as govemment leader, as law refom 

commissioner and as Father of Confederation, is outlined in part III. The main objective is to 



capture sorne of the political and social ideas that animated Fisher's politics and arguably, his 

constitutional adjudication. 

In part IV, the chapter moves to a detailed unpacking and reconstruction of Fisher's 

thinking in Fredericton, comparing it to the judgments of Chief Justice Allen and of Judges 

Wetrnore and Weldon, al1 of whom voted with Fisher against the temperance legislation. 

Some themes that emerge here for further analysis in the balance of the chapter are the highly 

political nature of Fisher's approach to constitutional interpretation; the centrality to Fisher and 

the other judges of the distinction between federal jurisdiction over the economy and provincial 

junsdiction over private, domestic, and community life; the role of alignment between 

govemment revenues and legislative powers in Fisher's interpretation of sections 91 and 92; 

and, the connedion made by Fisher and the other judges between provincial jurisdiction over 

private, local and comrnunity Iife and the protection of property and civil rights and of personal 

and domestic autonomy. Part IV also outlines the ways in which Fisher and the other judges 

anticipated later Privy Council decisions. Building on the thernes introduced through the 

evolution of Ritchie, it further challenges the criticisrns of the Privy Council that rest so heavily 

on the assumption that such Canadian antecedents did not exist. 

Part V analyzes the understandings of law and of judging that allowed or propelled 

Fisher to interpret the BNA Act purposively, functionally and expansively. It is argued that 

Fisher self-consciously sought to irnitate the grand style of judicial statesmanship particularly 

associated with the great judges of America and with their constitutional decisions. In this, he 

exhibited a 'pre-classical" legal consciousness. The signifcance of this for our understanding 

of New Brunswick's legal culture in the 1870's is considered. The implications of the demise 

of this consciousness for the development of the law of federalism in Canada and our historical 

understanding of that development are considered. 

In part VI, a more detailed reconstruction of Fisher's understanding of the general 

structure and organizing rationale of the division of powers is undertaken. It is argued that 

Fisher saw the BNA Act as giving to each level of govemment one overall or ovemding core 

area of legislative authority, rather than a list to each of discrete legislative powers. It is 

argued that Fisher's tried to interpret federal powers against the rationale of a national 

common market and provincial powers against a rationale of provincial distinctiveness and 

autonomy on private and domestic life and standards of personal behavior. This analysis 

brings together Fisher's understanding of Confederation and the interpretive functionalisrn or 

purposiveness of his approach to constitutional adjudication. It begins building the argument 



that his judgment in Fredericton is best understood as a provincial rights expfanation of 

Confederation. The broader significance of these connections are related to the rationale that 

Fisher's approach may have provided for later Privy Council decisions and to the role that the 

subject matter of Fredericton may have played in shaping Fisher's approach to the case. 

Part VI1 ends the analysis by rnaking the case for Fisher's representation of a provincial 

rights understanding of Confederation, particularly in his advocacy for individual rights and 

personal autonomy. It connects Fredericton with Fisher's earlier expenence of responsible 

self-government and the continuing importance in post-Confederation New Brunswick of the 

ideas and values of that experience. This strengthens our understanding of the place of New 

Brunswick in the provincial rights movement and it reinforces the argument that this movement 

was a movement of constitutional law and theory as well as one of federal-provincial and party 

politics. 

In al1 of these ways, the chapter is a snapshot of the transition of the New Brunswick 

Supreme Court from the subordinate federalism of Chandler to the coordinate federalism of 

Maritime Bank through the tens of Fisher and Fredericton. 

II 

The Canada Temperance Act, commonly known as the Swtt Act, became law on May 

10, 1878.' It required the Govemor General in Council to hold an eledion in any city or county 

from which it received a petition, supported by the signatures of at least onequarter of the 

electors, expressing a desire to have the Act enforced in the city or county. Where the Act 

was brought into force, section 99 stated that, "no person, unless it be for exclusively 

sacramental or medicinal purposes, or for bona fide use in some art, trade or manufacture ... 
shall, within such county or city ... expose or keep for sale ... any spirituous or other 

intoxicating liquor". Nothing done in contravention of this prohibition could be rendered legal 

by, "any license issued to any distiller or brewer ... nor yet any other description of licence 

whatsoever". The Act then specified the persons ("dniggists and vendors as hereinafter 

provided") entitled to seIl liquor for the exempted purposes and the conditions under which 

these sales were to be allowed. Distillers and brewers within the county or city were permitteci 

to seIl their own produce provided they did so, "in quantiiies not less than ten galions, or in the 

case of be r ,  not less than eight gallons", and provided that the sale was to a druggist, "and 

others licensed as aforesaid or to such other persons as he has good reason to believe will 



forthwith carry the same beyond the county or city, and of any adjoining county or city in which 

. . . this Act is then in force". A similar exception was created for the producers of wine, "having 

their manufactury [sic] within such county or city" and all, "manufacturers of pure native wines 

made from grapes grown and produced by them in the Dominion of Canada". Finally, the Act 

exempted sales made by, "any merchant or trader exclusively in wholesale trade". These 

sales were to be subject to the same restrictions as to quantity and purchasers that applied 

to distillers, brewers and wineries. 

Persons in violation were, "tiable on summary conviction to a penalty of not less than 

$50 for the first offence, and not less than $100 for the second offence, and to impnsonment 

for a terni not exceeding two months for the third and every subsequent offence". Property 

connected with the violation was made subject to forfeiture. The Act afso addressed 

procedural matters, such as the power of magistrates to issue search warrants and restrictions 

on rights of appeal to superior courts, and matters of the law of evidence, such as the 

circumstance in which the keeping of alcohol for the purpose of sale was to be infened and 

the quality of evidence that was to be sufficient for conviction. 

The Act was quickly and, in the words of one historian, "heartily endorsed in Maritime 

Canada".' It was brought into force in eight maritime communities before it was adopted in 

any other part of Canada. Fredericton became the very first Scott Act community in the 

country6 when it took effect there on May 1, 1879. just one year after it becarne the law of the 

land.' Rumours immediately circulated that Fredericton liquor dealers would test the legality 

of the Act, and their challenge was not long coming.' On May 6, the City Council heard 

applications for retail liquor licences from, among others, John B. Grieves and Thomas Barker, 

both Fredericton hoteliers. On May 7, the Council rejected all appli~ations.~ Soon aftenrvards, 

Grieves was convicted for selling liquor contrary to the Act, and applied to the Supreme Court 

for certiorari to have the conviction quashed.'' A summons was issued by Justice Weldon to 

the convicting police magistrate, to show cause why the order should not be given." Weldon 

then made a conditional order on Grieves' behalf, and the case came before a panel of 

Weldon, Chief Justice Allen and Justices Fisher, Wetmore and Duff, on the question of 

whether the order should be made ab~olute.'~ Counsel for Grieves. "wishing fairly to test the 

validity of the enactment ... prosecuted the broad ulfra vires question for the consideration of 

the C~urt" . '~ Press reports cited the "general opinion of rnembers of the bar who have heard 

the argument and expressions thrown out by the Judges" to effect that, 'Yhey will declare the 

Act ultra vires, as being an interference with the civil rights, and the rights of property of the 



people of the Province, subjects exclusively vested in the Local Legislature by the British 

America Act [sic], and the legislation not k i n g  necessary for the regulation of trade and 

commerce."'' This view was reiterated in a Refonn Club address by the endlessly self- 

promoting Jeremiah Travis, as yet in only the early stages of his attempts to have himself 

recognized as Canada's chief authority on constitutional law.15 

But the predictions of Travis and other members of the bar proved accurate. On 

August 12, a Supreme Court of five judges unanimously gave judgment for Grieves. All but 

one of the judges gave their own reasons for doing so. All were of the view that the Canada 

Temperance Act did not come within the power of Parliament to make laws for, "the regulation 

of trade and commerce", a conclusion, as critics of the Court pointed out, inconsistent with the 

Court's previous decision in Justices of Kings County. Only Judges Wetmore and Weldon 

considered other heads of federal legislative power. Both conduded that it was not within 

Parliament's jurisdiction over the criminal law, and Wetmore also rejected Parliament's general 

authority to make laws for the "peace, order and good govemment of Canada". On the 

positive side, Wetmore and Weldon agreed with Fisher that the Scott Act was a law in relation 

to properly and civil rights and an interference with the power of the local legislatures to raise 

a "revenue for provincial, local or municipal purposes" from liquor licences. The licensing 

power was also approved of by Allen, though he relied principally. with Wetmore, on the view 

that the Canada Temperance Act dealt with, "matters of a merely local or private nature in the 

province", under subsection 92(16) of the BNA Act. 

Grieves was destined never to be published in the law reports. It was superseded 

almost immediately by the Court's decision in The Queen on the Prosecution of Thomas 

Barker W. The Mayor &c of Fredericton, decided in Oecember of 1879. This was Grieves 

reargued and decided for a second tirne. Why this proved necessary probably spoke volumes 

about the climate of opinion that surrounded the Canada Temperance Act and the attempt of 

Fredericton Iiquor dealers to have it struck down. In the wake of the Court's decision in 

Gneves, Barker and several other hoteliers reapplied to city council for tavem licences, 

obviously expecting a reception quite different from what they had received in May. They were 

no doubt surprised when the council remained adamant in its view that the Canada 

Temperance Act was still in force in the city. Barker then applied to the Supreme Court for a 

mandamus directing the council to issue the licences, and the Supreme Court called on the 

city to show cause why mandamus should not issue. The city responded by dedaring that. 

'We, the Mayor, Alderman and Commonality of the City of Fredericton ... do humbly certify and 



retum .. . that we refuse and still do refuse to grant a licence to the said Thomas Barker to seIl 

spirituous liquors by retail ... for the following reasori to the contrary: The Canada Temperance 

Act of 1878 was declared in force in the said city of Fredericton on the first day of May la~t' ' . '~ 

The city council had decided to at best ignore, at worst defy, the Supreme Court. 

Confronted with this threat to judicial authority, the court proceeûed to give a second direction 

to the city council by deciding Baker's case exactly as they had decided Gneves. The only 

significant change in the outcorne, apart from some minor rewriting by Weldon and Allen, was 

the addition of the dissenting opinion of Judge Acalus Lockwood Palmer. Palmer had not 

participated in Grieves, but in the companion case of Ex Parte Owens he had stated that his 

mind was clear that the Canada Temperance Act was not ultra vires.'' In Fredericton, he 

argued that the Act could be upheld on any one of Parliament's powers to regulate trade and 

commerce, to make the criminal law or to make laws for the "peace, order and good 

government of Canada". 

Speculation as to the motives of the city council leads in several different directions. 

It may have reflected continuing support in New Brunswick for Steadman's scepticism of the 

authority of the courts to rule on the constitutionality of fegislation under the BNA Act. It was 

only four years since the legislative publication of Steadman's pamphlet and unlike Chandler, 

the Court was now using its power to invalidate broad social legislation that was widely and 

deeply supported in New Brunswick. And so, one possibility is a lingering resentment toward 

this new pretension by a Court that some regarded as inferior from its predecessors.18 In 

addition, the judges had in Grieves done little for their credibility by failing to speak through a 

single judgement, as they had done in Chandler and in Justices of Kîngs. They had not even 

been able to achieve a majority opinion for their unanimous conclusion. Their judgments were 

a rnuddle of overlapping and diverging arguments and assertions, thrown out at readers and 

at each other, without the benefit of any discemable framework of common or guiding principle 

or analysis, seerningly in the hope that readers would be able to find or construct a compelling 

rationale from al1 those offered. 

All this came after the Court's rather troubled attempts to sort out the junsdiction over 

fishing in waterways above the ebb and fiow of the tide. In 1876, in Robertson v. Steadman, 

the Court dealt with the question in a majority decision by Allen that Robertson's licence under 

the federal Fisheries Act to fly-fish in the waters of the South-West Miramichi was valid and 

took prionty over the riparian rights of Steadman under a crown grant from the provin~e.'~ This 

meant Parliament had the power to grant exclusive fishing rights on inland waterways, and that 



Steadman and his associates committed trespass in fishing in the waters licensed to 

Robertson. Anticipating the attitude that the Fredericton city council would later adopt to 

Gneves, Steadman simply continued on fishing. When Robertson forcibly took possession of 

Steadman's rod, reel and line, an action of trespass for assault was brought against him. In 

the case of Steadman v. Robertson, decided in 1879, the former minority opinion of Fisher 

became, in the absence of Allen, the majority decision of the Court? Robertson's license was 

invalid because Parliament had no authority to grant it, and a verdict of $1 00 was entered in 

Steadrnan's favour. It looked like the personal opinion and rivalries of the judges, rather than 

the law, detemined the outcome in constitutional cases. Constitutional law seemed to depend 

on what judges were available. 

In Gneves, the credibility problem could have been accentuated by the failure to give 

any convincing explanation of why the case was not govemed by Justices of Kings County. 

One critic (almost certainly Travis) pointed out that taken together, the two cases meant that 

the Court had ruled that neither the provinces nor the Dominion had the power to prohibit the 

sale of alcohol, a result that was inconsistent with what everybody, including the judges 

themselves, took to be the exhaustive nature of the division of powers. The resulting 

frustration of the will of the people in favour of local-option temperance from one level of 

govemment or the other, was intolerable. The people, "could not afford to be tricked by men 

too often placed in position by mere political accident", observed the cntic, suggesting that if 

the judges "claim the right to ovenide the Legislature ... we must ask the executive to replace 

them by men of better j~dgment".~' This echoed the thinking of Judge Steadman very 

pointedly. 

The judges' treatment of Justices of Kings County was indeed unimpressive. 

Wetmore tried to distinguish the two cases by saying that the eariier case decided that 

regulation of the sale and use of alcohol only came within Parliament's authority when alcohol 

was dealt with as an article of rnerchandise. It did not corne within the trade and commerce 

power where the purpose of the regulation was a 'moral reforma, such as the, "promotion of 

temperance".= As an interpretation of Justices of  Kings County, this was simply inaccurate. 

Ritchie's unqualifieci assertion that the provinces had no authority, "directly or indirectly to 

prohibit the manufacture or sale, or limit the use of any article of trade or commerce", was not 

in any way predicated on the purpose of the prohibition or limitation. Moreover, the provincial 

legislation in Justices of Kings County did the very thing that Wetmore claimed that Parliament 

could not do. It authorized, albeit quietly and indirectly, the "promotion of temperance". If the 



provinces could not legislate in this way, did it not follow that Parliament could? 

Wetmore's colleagues were no more persuasive. Fisher opted for the strategy of the 

less said the better. He stated the obvious, that Justices of Kings County decided that the 

local legistatures had no power to authorize municipal prohibition, but then overiooked the 

equally obvious corollary, that Parliament therefore could authorize municipal prohibition." For 

his part, Weldon simply did not mention Justices of Kings County in Grieves. In Fredericton, 

he only mentioned the case in passing, unhelpfully noting that it established that the, "local 

authorities ... cannot prohibit or interfere with trade or commerce".24 The reasoning of Allen 

was more elaborate but ultirnately equally unwnvincing. He acknowledged doubts as to 

whether Justices of Kings County, "did not require me to decide in favor of the validity of the 

Act in question".25 If the provinces had no power to authorize local prohibition, the Dominion 

Parliament must, said Allen, have such power. But the obvious conclusion, that the Canada 

Temperance Act was therefore constitutional, was avoided by pretending it was not, after all, 

a law that prohibited. It did not, said Allen, prohibit but simply restrict and regulate the sale of 

Iiquor. In Fredericton, Allen supported this questionable characteriration by claiming that the 

Act, "in effect authorizes the inhabitants of each town or parish to regulate the sale of Iiquor, 

and to direct by whom, for what purposes, and under what conditions, spirituous liquors may 

be sold therein? The Act, of course, did no such thing. Where activated. it conferred almost 

no discretion on the city or county council as to the persons who could buy or seIl alcohot, or 

the circumstances in which the sale of Iiquor could take place. All was stipulated in the Act. 

Moreover, to characterize the Act by the provisions that authorked the sale of liquor was to 

treat the exception as the rule. All transactions that were not for sacramental, medicinal or 

mechanical purposes or in the excepted quantities, were not merely regulated by the Act but 

prohibited. And even if the Canada Temperance Act was merely regulatory, what basis was 

there for saying that the power of Parliament, which was, after all, the power to regulate trade 

and commerce, extended to the prohibition of the trafffc in intoxicating liquors but not to its 

regulation? 

So viewed, Grieves therefore appeared in direct contradiction of the law already 

declared by the Court and the more highly regarded Ritchie. Jererniah Travis intervened to 

make the point. Wnting in the Globe between Grieves and Fredericton, he argued that al1 of 

the judges had erred in Gneves by not applying the last paragraph in section 91 in accordance 

with Justices of Kings County. All the judges made the mistake, Travis wrote. of thinking the 

law was ultra vires because it affected matters within provincial heads of power. The mistake 



rested in failing to take the next step of deeming it not to be provincial because it was clearly 

also legislation that affected the traffic in liquor and was therefore within trade and 

Thus Fredericton city council may have assumed that Grieves was simply not the law. 

A contributing consideration may have k e n  the suspicion that the judges had decided Grieves 

in accordance with their own personal views on prohibition. In the case of Allen, his political 

background provided some foundation for suspicion. He had first joined the executive council 

in 1856, when elected as an opponent to the prohibitory liquor law narrowly adopted in 1 855.28 

It was true that he was generally thought beyond reproach but nevertheless, the unwillingness 

to follow Justices of Kings County made it appear that Allen did no more as judge than he had 

done as politician - exercise the powers of office to frustrate a badly needed and progressive 

social reform. By ruling the Canada Temperance Act unconstitutional while at the same time 

leaving Justices of Kings County in place, the judges managed the neat trick of removing the 

power to enact local-option prohibition from both the provinces and Parliament. This left in 

place the possibility of a nation-wide ban on the importation and manufacture of liquor, such 

as Tilley's law had attempted for New Brunswick. Wetmore, Weldon and Allen al1 noted this. 

But given the New Brunswick experience, they also al1 knew how unrealistic this was.'' 

The suspicions of temperance promoters must have been stoked by the language the 

judges used to descnbe the Canada Temperance Act. To varying degrees, al1 spoke of the 

provincial jurisdiction over property and civil rights as if it were a constitutional guarantee of 

property and civil rights, almost a bill of rights. Accordingly, each suggested that the division 

of powers was not only concerned with the jurisdictional rights of governments. It also 

concerned the rights of the individual, and more specifically, the need to protect those rights 

from encroachment by Parliament. Thus Fisher spoke of the duty of the Court, "jealously to 

guard the rights of individuals and protect the rights of property from every infringement not 

pfainly warranted by the Constitutional Act"." He called the Act 'sumptuary legislation", as if 

this. by itself, established constitutional invalidity." He invoked the 'natural rightsn that were, 

"secured by the Constitutionn. Wetmore wamed that if Parliament wuld pass the Canada 

Temperanœ Act, federal despotism was nigh. For Parliament could then, "legislate in respect 

of al1 property, and can say how you shall feed your home or manage your hou~ehold".~~ Allen 

similarly worried about a Parliament empowered to dictate, 'what we shall eat and what we 

shall drink, and wherewithal we shall be clothedn. 

In sum, Fisher and the others each appeared to be saying that the Scott Act was 



unconstitutional not only because it affected property and civil rights, and thus provincial 

jurisdiction, but because it violated property and civil rights. To New Brunswick temperance 

advocates, this may have sounded suspiciously familiar. Fisher's use of the adjective 

"surnptuary" was particularly redolent of the debates surrounding the prohibition bills of 1852 

and 1855. The 1852 bill had b e n  denounced from the bench by Lemeul Allen Wilmot, 

Fisher's old colleague in the campaign for responsible govemment, as, "law that was 

conceived in tyranny". The 1855 bill introduced by Leonard Tilley as a private member's bill, 

provoked a reaction in the legislature that was no more c~nstrained.~~ It was declared that, 

"People cannot be legislated into habits of sobriety"," and that, "All sumptuary laws were 

mischievous in their tendency", for they invited resistance and the breaking of the law, thereby 

complicating the il1 they were intended to cure by driving it underground. One member of the 

legislature promised civil disobedience by declaring that he, Wished to be distinctly 

understood, that if the Temperance Party would go for moral suasion only, he would never 

drink another glass of Iiquor again - but if they insisted on saying 'You shall and you shant', 

he would as distindly tell them that he would drink three glasses every day". This appeal to 

the right of the individual to govern his own conduct was, Iike Fisher's judgment in Grieves, 

expressly linked to the British way of govemment. Tilley's bill was, "as un-English as anything 

possibly could be", for in no other country under the British flag, "had a sumptuary law been 

enacted". 

Beyond the legislature, Tilley's law had met the predided resistance and further 

appeals to the rights and privileges of British subjects. Petitions from al1 corners of the 

province were dispatched to the lieutenant govemor and the Queen, praying for executive 

intervention and relief. One from Saint John merchants pointed to the patent inefkiency, "of 

legislative enactments in matters relating merely to the moral sentiments of the people", which 

could not, and shouid not, be controlled by, "coercive measure~".~~ The law was an 

interference, "with their constitutional rights as British subjects". Another petition invoked the 

"spirit of the age" in castigating Tilley's law as, "arbitrary, tyrannical, and unjust in the highest 

degree, and as a serious inroad upon the rights, privileges, property and fortunes" of Her 

Majesty's loyal New Brunswick subjects? Imperia1 disallowance was justified in the name of 

the, "sacred privacy and privileges of domestic life". Such language was not part of New 

Brunswick history in 1879: Anglin of Saint John used it in the House of Cornmons to attack the 

very legislation that Fisher and the others now said was unconstitutional~37 

Against this background, the constitutional principles invoked by Fisher, Wetmore and 



Allen looked familiar and suspicious. The reputations of the judges would not have provided 

reassurance. Excepting Allen, the Gneves judges did not have strong reputations, either as 

lawyers or for personal integrity. Travis was not the most objective observer but certainly the 

most expressive and he seerned to have the ear of the 'temperance menw." Allen was 'kindly' 

but only a 'fair lawyef and lacking in promptness due to 'indolencew. Weldon, appointed out 

of "political necessityw, was in 'the lowest rank of the professionw and 'an octogenarianW. 

Fisher was a "politician rather than a lawyef who stood even lower in the profession than 

Weldon. Wetmore 'never read but one law book in his life" and was well known to be a 

"blackguard". Duff, who had somehow agreed with al1 four of the others, was suffering fmrn 

"years of debauchery". Together they were 'a set of abject incapablesw and Gneves was full 

of "glaring absurditiesw. Unlike himself, the judges of the Court did not possess a "scientific 

knowledge of the l ad .  

In addition, none of the judges gave a very clear indication of how property and civil 

rights could be protected by keeping them from Parliament. It was, after all, the New 

Brunswick legislature that had enacted the much more restrictive laws of 1852 and 1855. Did 

this not suggest that the people of New Brunswick had more to fear fram Fredericton than from 

Ottawa? If so, what grounds were there for treating 92(13) as a guarantee of property and civil 

rights in the provinces? It rnight have been true, as Fisher tried to demonstrate, that 

legislatures acting under the British constitution had always shown the highest regard for 

property and civil rights. But where was this expressed as a legislative limitation in the BNA 

Act, which everywhere spoke of the powers of govemment and afmost nowhere of the rights 

of the people? 

In addition, temperance advocates would have thought the judges to be as wrong on 

the justness of the Canada Temperance Act, as the opponents of Tilley's law had k e n  on the 

justness of that measure. To a committed temperance advocate like Tilley, it was fallacious 

to speak of temperance measures as coercive and tyrannical. Their principle was liberation, 

the destruction of a vice that controlled the individual and lay behind virtually every other social 

evil, from sickness to crime to poverty? Prohibifion therefore served the dual purpose of 

freeing the individual who was dependent on dnnk and protecting the property and health of 

the whole community. More broadly, sobriety was portrayed as the indispensable condition 

precedent to, in the spiritual sphere, Christian salvation, and, in the civic sphere, to responsible 

and productive citizenship and progressive social advancement. Legislated sobriety 

encroached on individual liberty for the moral welfare of person and the whole community. 



This made it indistinguishable from other laws. such as those of public health. the 

constitutionality and propriety of which no one doubted. 

Accordingly, judicial pontificating on the sacred rights of the individual was not only of 

dubious relevance to the question of junsdiction but also bad statesmanship. Combined with 

the failure of the judges to follow Justices of Kings County, this could well have framed Grieves 

as an aberration to be ignored. This is precisely what the City of Fredericton appears to have 

done. 

It is indeed difficult to argue that Grieves and Fredericton were not influenced by the 

bias of the judges against temperance legislation. All the judges professed neutrality on what 

Fisher called the "policy of the law" and Wetmore went so far as to acknowledge that the 

Canada Temperance Act was, "calculateci to do an immensity of good in the cornmunity, as 

I am satisfied it has already affected"? These protestations rang hallow, especially when 

placed beside Fisher and Wetmore's vivid depictions of the disniption and injustice that the Act 

would cause. 

But this does not mean that Gneves and Fmden'cton are without interest to the history 

of constitutional law. Despite the clumsiness of their apparent bias against the Scott Act. the 

judges appreciated that their conclusions had to have a genuine basis in the BNA Ad. This 

propelled them to cast aside Justices of Kings County and undertake a fresh examination of 

the boundary between trade and commerce and provincial powers, especially over revenue 

through licences and property and civil rights. It seems to have forced them, perhaps for the 

first time, to really think about the premise lying beneath the simplicity of Chandler and of 

Justices of Kings County, that provincial powers were subordinate and therefore subject to 

reduction to the extent needed to accommodate federal legislation on al1 matters that could 

possibly corne within federal powers literally and broadly construed. The result was a different 

understanding of the division of powers that was more advanced and subtle than that revealed 

in the Court's earlier cases. It came from the judges' attempt to push beyond dictionary 

interpretations of 91 and 92 to functional interpretations that relied on the relationship between 

enurnerated powers and the general mandate and function of each level of government within 

the overall system of govemment that Confederation created. Fisher went the furthest and 

was the strongest in this new departure. Carefully read and placed in the context of late 

nineteenth century constitutional thought. his two judgements demonstrate that blocking 

temperance was not Fisher's only concem. He was equally motivated by a conviction that the 

objech for which Confederation had been achieved required a more balanced division of 



powers than that which flowed from Justices of Kings County. This seems consistent with his 

role in the battle for responsible setf-govemment and with a determination to see New 

Brunswick rights continued and preserved under Confederation. It was also consistent with 

a public policy approach to law and a reputation for expertise in an older constitutional law 

tradition in which law served the objects of "good govemment" and the protection of the people 

and their rights through responsible self-government. 

111 

To understand Fisher's Gneves and City of Fredericton judgments in these terms, 

it is helpful to place those judgments in the context of his political and legal career prior to 

his appointment to the bench. That appointment came in October of 1868.'' It was reward 

for his support of Confederation and consolation for the seat in MacDonald's first cabinet that 

had gone instead to Peter MitcheKu As a result, the appointment generated little enthusiasm 

in legal circles. It was later said that Fisher's knowledge in constitutional law, by which was 

meant his knowledge of the theory and practice of responsible govemrnent, was "freely 

conceded", but that, "he was not credited with a profound acquaintance with the English 

common  la^".^ After all, politics rather than the law had aiways been Fisher's metier, and 

there was little in Fisher's background to suggest either a judicial temperament or technical 

legal skill. Sorne doubted his intelligence.u One commentator contended he could not really 

be considered a la~yer.'~ 

But Fisher had indeed been admitted as an attorney to the New Brunswick Bamsters' 

Society in 1831, and after spending a year at one of the lnns of Court, became a bamster in 

1832." W~thin two years he was a candidate for eledion to the legislative assembly, 

unsuccessfully contesting York County in the 1834 election." In 1837 he ran again. this time 

successfully. He slowly built a reputation for himself as a rnoderate reformer, committed to the 

principle that the government should be responsible to the legislative assembly. In this he 

followed the lead of temeul Allen Wilmot, the senior member from York, whose oratorical 

eloquence seems to have been acknowledged by all, and much feared by mernbers of the 

go~ernment.~ Fisher, in contrast, was said to bel "of awlward and uncouth speech and 

mannef'.'' The suspicion however, was that Fisher prepared the motions that Wilmot spoke 

to with such impressive effect, and that he was, in fact, Yar superior to Wilmot as a tactician 

as well as in his knowledge of constitutional  la^''.^^ MacNutt's assessrnent is that Fisher, 



"probably possessed a better knowledge than anybody else in the province of the law and 

theory of the constitution", and that he was, "probably the wolest head and best brain" among 

those who described themselves as liberal refonnen in the 1840s and early 1850'~.~' 

In 1848, Fisher and Wilmot controversially agreed to enter a coalition govemrnent 

headed by Edward Barron Chandler and Robert L. Hazen, prominent supporters of the political 

status quo and leaden of what the reformers liked to porîray as the family This led 

to the confrontation with Ritchie discussed in chapter 3. Al1 that might be added to that 

discussion is that Fisher defended himself to Joseph Howe by saying he, "would regret the day 

when the organization of violent antagonistic political parties would be found necessary in this 

province", where there, "was little enough talent for one good government"? His preferred 

approach was participation in a coalition within which, "the growing influence of the liberals 

would in ten years give the liberals al1 without any violent rnovement". In time, Fisher would 

revise his views, but as of 1848, the fear of parties was a general attitude. 

Once in office however, Fisher did place preferment over principle. In the election of 

1850 he suffered personal defeat in York County, but did not tender his resignation from the 

executive council. When he finally did so in January of the following year, there was more than 

a little hypocrisy in his daim that he acted in accordance with, "my ideas of Responsible 

Govemment"." It was true that the lieutenant govemor Sir Edmund Walker Head had since 

the election violated the principles of responsible govemment by filling two vacancies on the 

Supreme Court without the advice of his council. It may also have k e n  true that Fisher alone, 

'kas prepared to admit that responsible govemment had for a time ceased to function"." But 

he was poorly placed to make much of the point, given that his own resignation was overdue. 

Nevertheless, Fisher learned from this experience. M a t  had given Head his 

opportunity was a divided executive council. A rnajority of the council had advised against 

filling the vacancies on grounds of public economy, while a minority (including Wilmot, who 

successfully advanced his own name for consideration) advised to the contrary? Without firm 

party lines, Head had been able to act by taking advantage of the divided executive, confident 

that, should resignations from govemment occur, he would be able to find others in the 

assembly who would be willing to share responsibility for his decisions. Fisher became the 

champion of the party systern and set about welding together, "a party that would gain power 

and control al1 aspects of govemment, especially the actions of the govern~r".~~ 

Fisher was not to return to the legislature until1854 but was not removed from affairs 

of state during this period." In 1852 he was named (together with Wlliam Kinnear and James 



Chandler) to a commission to consolidate, simplify and arrange provincial statute law into a 

uniform code, to make recommendation in court practice that would lessen expense and 

advance justice and to review the law of evidence? In the introduction to its third and final 

report, the commission expressed the philosophy of progress in accordance with which it had 

conducted its work: 'We are of the opinion that whilst every thing social, industnal and political 

in this Province is rapidly improving according to the requirements of modem civilization, the 

practice of our Courts. and the administration of justice generally, retain too many features of 

a barbarous age, and too much of its ancient and gothic character, and we think nothing but 

a series of radical reforms will adapt them to our age and country"." Taking the cost of 

litigation and the advancement of justice as their themes, the commissioners made a wide 

range of rec~mmendations.~' The stated rationale for dispensing with special pleading says 

much about the overall thrust of the commission's work. The law was to be shom of undue 

technicality to ensure that Iitigation was efficient and that cases were decided on their real 

merits. Under the system of special pleading, argued the commission, "the law appears to 

delight in technicalities, and important rights are exposed to be sacrificed to a quibble", a state 

of affairs that was, "a disgrace to an enlightened pe~p le " .~  It was a system under which delay 

and expense were so minous as to often make victory indistinguishable from defeat. It meant, 

"learned Judges [. . .] gravely employed in discussing artificial distinctions instead of the real 

merits of the case"? 

This aspect of Fisher's career has usually b e n  mentioned in passing, undoubtedly 

because his legal activities, including his years as a judge, are generally regarded as 

diversions from his main interest of pol i t id '  But in a study that focuses primarily on Fisher 

the judge, his participation in the commission is intriguing. It casts some doubt on the charge 

made at his appointment to the bench that he knew little law. At any rate, the legal content 

of the commissioner's work is less important than the general attitude that lies behind their 

report as a whole. It put substance over form. It emphasized practical reform and the law's 

responsibifity "to satisfy the legitimate demands of a progressive people" and to contribute to 

social bettement and provincial advancement. It took guidance from wherever good guidance 

could be found, inctuding "the Mother Country" but also Massachusetts, Maine and Chancellor 

Kent and Joseph Story. It approached law as public policy, to be based on the right principles 

and ideas that worked, not their traditional acceptance or jurisdictional pedigree. 

Fisher's retum to the legislature in 1854 produced immediate results. He quickly 

moved a want of confidence motion on the govemment's failure to resist the lieutenant 



govemors actions in 1851 .= The motion passed by a large majority, and Fisher was called by 

the new lieutenant govemor, Thomas Manners-Sutton to f o m  a govemment. It was the first 

time that a New Brunswick govemment had been forced to resign because of its failure to 

maintain the confidence of the legislature. Responsible govemment had become reality and 

Fisher did as much or more as anybody in making it happen. 

The new government included Leonard Tilley as Provincial Secretary and William 

Ritchie and Albert Smith as rninisters without portfolio. Fisher became Attorney General, a 

post he was to hold until 1861, Save for the hiatus caused by his govemment's defeat in the 

liquor election of 1856. Nobody in the government came from the old established loyalist 

families that had ruled the province since its foundation." They owed their position to hard 

work either in the professions, as in the case of Ritchie, or in business, as in the case of the 

druggist Tilley. To Manners-Sutton, they were a govemment based on, "the principle that the 

direction of public affairs had k e n  too long in the hands of men of property and liberal 

edu~ation".~~ More objectively. it meant govemment by a new social and economic class, one 

dedicated to the themes of nineteenth century politics - liberalism, social upthrust and 

economic progress.' These came through in Tiltey's prohibition bill and Smith's attack on 

King's College, a provincially funded institution that taught the classics and the theology of the 

Church of England, and therefore smacked of privilege and established religion." The new 

philosophy also came through in the Parish Schools Act of 1858, by which the govemment 

attempted to establish an unifonn and secufar system of education funded by local rates.70 

It was wtitten to permit daily scripture readings and this led to an amendment authorizing the 

Douay translation for Catholic children. This would raise the question of whether this 

established constitutional rights under the SNA Act and the first serious battle over provincial 

rights. As a judge, Fisher would say it did not." 

Consistent with their self-image as the political embodiment of the "spirit of the age", 

those who followed Fisher regularly expressed confidence in the people and, more particularly, 

democracy. Fisher himself feared "unbridled democracy", and he bitteriy objected to universal 

manhood suffrage.72 But his govemment did increase the franchise by extending the vote to 

alt who earned at least El00 a year, to "secure the fair representation of intelligence and 

property at the polling booths"." Fisher wished to go further. by abolishing the traditional £25 

property qualification, but was vetoed by his own party. The result was a franchise law for the 

urban middle classes, the small businessmen and the rising professionals that Fisher and his 

government represented and that Fisher extolled as, "the most disinterested, the most 



independent and the rnost unprejudiced of This confidence in democracy, and more 

particularly, the rniddle class electors of New Brunswick, is an important part of the backdrop 

of Fisher's judgments in Grieves and Fredericton. 

There is another aspect of the political orientation of Fisher and his party that rnay find 

echoes in Grieves and Fredericton. Throughout his time in govemment, Fisher opposed New 

Brunswick's contribution to the militia or the military fortifications of the province. He argued 

that the province was under no obligation to tax itself for the benefit of Imperia1 defence when 

the Empire had revoked the economic advantages that compensated New Brunswick for her 

colonial status, most notably, the timber preferences and the navigation a&.'' This attlude 

anticipated Fisher's understanding of Confederation. It saw the role of the larger political unit 

almost completely in ternis of the maintenance and enhancement of trade. Second, Fisher 

saw the imperial connection as a contract between equal (or almost equal) and independent 

entities. If the centre did not honour its end of the original bargain, then the self-governing 

colonies were free to disregard their end. This anticipated Fisher's description of 

Confederation as a "compact of union". 

As the 1850's drew to a close, Fisher's hotd on his party and the government started 

to slip. This was due to the inevitable restlessness of the younger and more ambitious of his 

followers. such as Albert Smith." It was also partly due to increasing inattentiveness on 

Fisher's part, and his willingness to let more and more of the general work of the government 

fall on Tilley while he restricted himself to the legal work of attorney general." In addition, 

there was increasing resentment from supporters toward Fisher's increasingly selective 

distribution of political patr~nage.~' There was no doubt that patronage had k e n  instrumental 

to the building of a political party that was, by the standards of New Brunswick, reasonably 

solid." MacNutt thought this was Fisher's, "great contribution to New Brunswick's 

devel~pment".~ But too many of the spoils went to Fredericton and the upper Saint John 

River, and to Fisher's family and friends. The dismissal of Marshall d'Avray, the chief 

superintendent of education, and his replacement by Henry Fisher, Fisher's brother, was a 

glaring example. 

Fisher was therefore vulnerable in 1861 when evidence emerged that he had, under 

false names, been purchasing crown lands along the route for the Saint John to Shediac 

Railway, in contravention of the regulation that prohibited such purchases by anybody in 

go~ernment.~' Rurnours circulated that other members of the govemment were also involved, 

and the official who exposed Fisher also accused Tilley of at least awareness. But it was 



Fisher who paid the full price of scandal. The rest of the executive council tendered their 

resignations, unwilling to serve any longer with the man who had brought them to power, and 

Manners-Sutton gladly called on Tilley to fom a govemment. Embarrassingly, Fisher 

desperately refused to resign the office of attorney general, despite k i n g  dismissed from the 

executive council. It was only when Tilley advised the lieutenant govemor to exercise the 

powers of suspension found in the Royal Instructions that Fisher relented. In London, word 

of Fisher's fall led the Duke of Newcastle (the colonial secretary) to comment that he was, "not 

ignorant that Mr. Fisher is one of the worst public men in the British North American provinces 

and his riddance is a great gain to the cause of good govemment in New Brunswick"." This 

reflected the bias of the dispatches of Manners-Sutton and of Head, but has nevertheless cast 

a lasting palf over Fisher's historical reputation. 

A last flourish of political excitement started in 1864, when Tilley retumed from 

Charlottetown committed to a union of al1 of British North America. Fisher was added to the 

New Brunswick delegation to the Quebec Conference, although apparently, not for his 

heralded expertise in constitutional matters. There, as discussed earlier, his impact was 

negligible. Fisher then accompanied Tilley to London in 1866. As the Canadians refused to 

make al1 but the most minimal changes in the scheme that had k e n  agreed to at Quebec, 

Fisher's contribution, like that of ail the delegates from New Brunswick and Nova Scotia, must 

have again been slight. He appears at one point to have declared that he could remember 

forty objections to the Quebec Resolutions made in the New Brunswick legislature, but in the 

end decided to submit to what was by then a final and complete package? lt was. however. 

later claimed by William A. Henry of Nova Scotia, then a Justice of the Supreme Court of 

Canada, that he and Fisher were responsible for the first draft of the BNA ActU 

Fisher's career in federal politics was brief and unhappy. Overlooked for cabinet, he 

became discouraged when the decision was made to proceed with the northem route for the 

In ter~ lon ia l .~~ Appointed to the bench on Tilley's somewhat quatified recommendation in 

1868, Fisher may have been glad to leave politics, but leaving it was not the same thing as 

leaving it alone. In 1879, he used the courtroom in Saint John to speak of the city's prospects 

for commercial development and of the need for a "more direct line of nilway to Canada"? 

Just a few days earfier, he had lectured the crowd assembled for court business in Woodstock 

on the need for a new courthouse and other local infrastructure, as well as the financing 

opp~rtunities.~' His obituary indicates that there were other such incidents and that many 

regarded them to be inappropriate "political harangues". The writer preferred to see them as 



"words of counsel from one of great experience and much knowledge of affairs, who wished 

to see New Brunswick foremost in everything"." After reading Grieves and Fmdericon 

however, one wonders whether Fisher would have thought the explanation necessary. They 

suggest that Fisher saw his judicial responsibilities in highly political ternis, and that he 

understood his role as judge to be an extension of his work as a politician. In both roles, 

Fisher saw his task as one of statesmanship, of making decisions that would promote New 

Brunswick's material development while ensuring that the province was govemed in 

accordance with British principles. The differences between the constitutional adjudication of 

Fisher and that of Ritchie derive significantly from this fundamental point. 

IV 

Fisher began Gneves and Fredencton with declarations of judicial neutrality and 

objectivity. Claiming he did not know whether the Canada Temperance Act, "has worked well 

or ill", he proclaimed that 'WWith the policy of the Act I have nothing to do". His duty was 

"simply to expound the law"? The balance of his judgrnents revealed this duty to be 

remarkably broad. It encornpassed the deliberations of the Fathers of Confederation, a 

description of the various domestic applications of liquor and alcohol in Fredericton 

households, the glorious history of Britain's unique commitment to the protection of property 

and individual liberty, and the contribution of liquor licencing to public finances and good 

government. 

For Fisher, the only question in Grieves and Fredericton was whether the Canada 

Temperance Act was a regulation of trade and commerce. He did not consider any other 

potential sources of federal authorkation, such as the crirninal law power or the general 

authonty over 'peace, order and good govemment", and this was, at the time, a major 

technical deficiency. On the trade and commerce question, Fisher's answer could, at one 

level, be easily stated; the Canada Temperance Act was not a regulation of trade and 

commerce because it interfered with the power of the provinces to raise revenue from liquor 

licenses and, more importantly, because it dealt with matters of legislation, namely. property 

and civil rights, that were within the exclusive legislative jurisdiction of the provinces. It seems 

certain that if Fisher had considered other heads of Dominion jurisdiction, such as the criminal 

law power, he would have said that a law in relation to property and civil rights was beyond all 

of the powers of Parliament. Therefore, Pariiament could not use the criminal law power to 



encroach on provincial jurisdiction any more than it could the trade and commerce power. 

Fisher's analysis began with a general consideration of the trade and commerce power 

that revealed the core of his understanding of the BNA Act: particular provisions were to be 

interpreted in accordance with the "objects of the compact of union". Thus, the power to 

regulate trade and commerce was not to be limited to the regulation of foreign trade, since it, 

'bas clearly intended by the framers of the Act that Parliament should have the power to 

regulate trade between the several Provinces, and the intemal trade of each Province as well 

as the foreign trade of the whole Domini~n".~ Such a geographically all-encornpassing power 

was, "a necessary incident to the Union to secure a homogeneous wh~le".~' The objed of the 

union had been to, "draw together the scattered settlements of the different provinces, of 

divers races and religions into one common people" and to "give them as far as practicable 

a community of interest and feeling" by making in "so far as could be done with their relative 

position their commercial intercourse with each other . . . analogous". It was therefore 

essential that "the merchant or manufacturer in Ontario should find in Nova Scotia or New 

Brunswick the same principtes of commercial law as were in operation in his own Province; 

and transact his business, buy, seIl and trade upon the same principles with an inhabitant of 

Pictou or Saint Stephen as with a cÏtÎuen of Toronto or Londonw.* 

The result was a trade and commerce power without geographic limitation, or rather, 

a trade and commerce power detemined more by function that by geographic categories. To 

this extent, Fisher followed Ritchie and Justices of Kings County. The difference was in the 

reasoning that got him there. Ritchie used the meaning of the words Vade and commerce" 

and the absence of any words expressly limiting their scope. Fisher used the "objects of the 

compact of unionn, largely unstated in the BNA Act. 

The same purposive approach applied in delineating the provincial heads of jurisdiction 

that he saw as exceptions to the geographically all-inclusive trade and commerce power. For 

example, sub-section 92(9) empowered the provinces to, "make laws in relation to ... shop, 

saloon, tavern, auctioneer, and other licenses in order to the raising of a revenue for provincial, 

local or municipal purposes". Fisher held that Parliament could not regulate trade and 

commerce to prevent provincial access to this revenue. The reason was that the division of 

powers was, "designed to secure good govemment", and to enable both levels of govemment, 

'from sources peculiar to itself, to raise money to carry on the government, and to discharge 

the duties devolving upon each respe~tively".~ Likewise, the jurisdiction of the provinces 

under subsection 92(9), "was the result of the compact by which the Confederated Provinces 



agreed to transfer to the Federal Authorities certain sources of revenue, and to retain to 

themselves other sources, so selected and distributed, as to adapt their position and capacity 

to the condition and position of the body to which they were respectively apportioned. The 

ability of the provinces to obtain revenue from liquor licenses was essential to the balance 

between revenues and legislative responsibilities created by the "compact of union". It was 

the Court's duty to preserve this balance and to thereby advance the "good govemment" 

Confederation promised. Thus, a reading down of the trade and commerce power was 

required. 

The intentions of the founding fathers were also determinative of the meaning of the 

property and civil rights jurisdiction. This jurisdiction was of special importance. Despite what 

he said about the need to deem al1 legislation necessary to the regulation of trade and 

commerce as king within Dominion jurisdiction, even if it 'Yrench[ed] upon property and civil 

rights", Fisher was sure that property and civil rights was intended to prevaif over al1 competing 

Dominion jurisdictions. He had, "ever cansidered that the power to deal with property and civil 

rights the least liable to assauit, and the power of al1 others to be most sacredly guarded and 

maintained".94 Similarly, if there was any doubt as to whether the Canada Temperance Act 

interfered with propcrty and civil rights, it was his duty to, "give the benefit of that doubt to that 

authorityYBb Both statements refiected Fisheh view that, "a detemination to reserve to the 

Local Legislature the exclusive nght to deal" with the subject of property and civil rights, %vas 

the primary question to be solved before any ternis of Union could be agreed upon"? While 

other "objects of importance were discussed and disposed of as incidental to the new state of 

things the Union would cal1 into existence", a failure "to agree upon the question of property 

and civil rights would have rendered every effort for Union abortive". 97 This was because, 

"one Province made it a condition upon which alone it would enter the Union, that its Local 

Legislature should exercise this power"? Here, Fisher must have had Quebec in mind. 

Like Wetmore, Fisher also relied on the first paragraph of section 91 for the 

preeminence of 92(13). He did not cite the paragraph in Grieves or Fredericton, but he had 

done so in the fishery cases, and said it meant, "that the Parliament should have power to 

enact laws in relation to al1 matters not coming within the classes of subjects assigned 

exclusively to the local legislat~re".~ Neglecting to mention the notwithstanding clause, he 

then set about interpreting the federal power over sea coasts and inland fisheries and the 

provincial power over property and civil rights in such a way as to enable, "both classes to run 

together".lm Matters which came within property and civil rights were not to be construed as 



coming within the federal power over inland fisheries. In Gneves and Fredericton, this was 

equally so as between the federal trade and commerce power and provincial powers over 

property and civil rights and the granting of liquor  licence^.'^' 
But section 91's description of provincial powers as 'exclusiven was not the principal 

authority for the special importance of property and civil rights. The description applied to al1 

provincial powers and Fisher's point was that property and civil rights were different, the power, 

"to be most guarded and maintained". The real foundations for this were the intentions of the 

Fathers of Confederation to make property and civil rights central to the division of powers. 

According to Fisher, they did so because their object was larger and more fundamental than 

conferring one more legislative power on the provinces. Their more fundamental purpose was 

to protect property and other civil rights. This equated the rights of the individual with the 

jurisdiction of the province under 92(13), the latter being the means by which the former were 

to be secured and protected. Hence, Fisher described 92(13) as the, "great bulwark around 

which clusters the interests and liberties of every individual within the Iimits of the 

C~nfederacy''.'~~ It was the duty of the court, "in view of the compact of Union and the objects 

intended to be attained thereby, and the knowledge that the powers conferred upon Parliament 

for Federal and semi-national purposes, and the Local Legislature for local and municipal 

purposes, and the security of civil rights and property ... jealously to guard the rights of the 

individual and protect the rights of property from every infringement not plainly warranted by 

the Constitutional Act".lm Giving the provinces the authority to deal with 'local and municipal 

purposes" and the responsibility for protecting property and civil rights were, significantly, 

separate objectives. The provinces, in short, were the guardians of the rights, and especially 

the property rights, of the people. 

This was the legal framework within which Fisher set about determining the 

constitutionality of the Canada Temperance Act. Its fundamental feature was that the division 

of powers did not only divide legislative authority. It also divided responsibility for advancing 

the political, economic and social objectives of Confederation. This was the more 

fundamental division upon which the division of legislative power was built and it guided. on 

Fisher's model of adjudication, the interpretation of those p ~ w e r s . ' ~  The courts could not 

allow legislation to stand unless it was for the advancement of the objectives for which the 

relied upon authority had k e n  allocated. They could also not allow legislative powers to be 

used in ways that prevented the other level of govemment from pursuing the objectives that 

fomed the rationale for its legislative powers. In this context, the constitutionality of the 



Canada Temperance Act depended on whether it was enacted for one of the purposes for 

which the Parfiament had, by the "compact of union", been giveri the power to regulate trade 

and commerce. It equally depended on whether it would interfere with provincial pursuit of the 

objects of Confederation for which they had responsibility by the same compact of union. 

The Scott Act could not pass either test. It interfered with the power of the provinces 

to raise, from liquor licences, the revenues that provincial governments required if they were 

to adequately attend to "local and municipal" matters. It upset the synergy that the Fathers 

had created between revenue sources and legislative responsibilities. It therefore could not 

be the "mode by which Parliament in the exercise of its legitimate constitutional power would 

proceed to regulate the trade in any article of mer~handise".'~ It was unthinkable that 

Parliament should be allowed to collect customs on the importation of liquor, a source of 

revenue transferred to the new Dominion by the confederating provinces, and then prevent 

those same provinces frorn collecting revenue from retail sale of the same liquor. m a t  would 

be contrary to the clear, "intention of the framers of the Constitutional Act, that both 

Legislatures should have the power of raising a revenue upon intoxicating liquor in the manner 

they had always been accustomed to do for their separate ~ s e " . ' ~  

What was more, the Scott Act was unnecessary to the achievernent of the objectives 

that national regulation of trade and commerce was intended to advance. It was not legislation 

passed for the purpose of drawing 'Yogether the scattered settlernents of the different 

Provinces, of divers races and religions, into one common people". It had nothing to do with 

the creation "of a comrnunity of interest and feeling", and it did not contribute to national 

uniforrnity in the ternis of commercial intercourse. To the contrary, it created diversity in the 

ternis of trade as between the counties and cities within each province. 

In considering the Act through the lens of property and civil rights, Fisher went further. 

The interference with the licence power rneant that even if the Act was a type of trade 

regulation, it was not a regulation of trade open to Parliament. But the Act's interference with 

propew and civil rights meant that it was not in reality a regulation of trade and commerce at 

all. In four irnpassioned pages that moved from the abolition of slavery in the West lndies to 

an enurneration of domestic activities that would be made more diff~cult or even impossible 

without liquor or alcohol, Fisher drove home the point that the purpose of the Canada 

Temperance Act was to restrict the individual's right to buy, seIl and use alcohol as he 

pleased?' In the counties or cities in which it was adopted, alcohol could only be bought and 

sold for sacramental, medicinal or mechanical purposes. This rendered the property rights of 



those who owned alcohol practically worthless. Such a law was not enacted for the purpose 

of regulating trade, but was instead an attempt to abolish a branch of trade in the name of 

moral reform. Looking beyond the effect that the Act would have on the liquor trader, Fisher 

stated with confidence that there were, Yew families in this city who do not at certain times 

indulge in what are commonly called luxuries", and that everyone knew, 'Yhat many of these 

cannot be made, and are not made, without the use of wine or brandy".'" As for alcohol, "the 

generic liquor", everybody knew, 'Yhat it is used in most families for many purposes, neither 

mechanical or medicinal", such as "Eau de Cologne" and the "cleaning of spots from clothes, 

and from furniture and such like" as examples. How could a statute that prevented the 

purchase of liquor or alcohol for these reasonable and obviously temperate purposes be said 

to be a statute for the regulation of trade and commerce? It interfered with the very purpose 

of "commercial intercourse", which was making both the necessities and enjoyments of Iife 

available to the private householder. 

In sum, a law designed to restrict a man's right to buy or seIl lawful property was one 

passed solely for the purpose of a moral refonn. It therefore impinged on a man's right to 

make his own choices as to how he would spend his rnoney and organize and conduct his 

household and private life. It was a "sumptuary law, depriving every man of a natural right 

secured by the constitutionn,'" and the power to regulate trade just did not contemplate a 

"sumptuary law prescribing what a man shall drink and what he shall n ~ t " . " ~  It was particularly 

objectionabte that the Canada Temperance Act pursued this object by, "making a distinction 

between the rich and the poor"."' For under the law, the, "man who can afford to buy his eight 

gallons of beer or cider, or his ten gallons of wine or brandy, and carry it beyond the city, or 

the next county, if the law is in force, may do sa, whilst his poorer neighbour cannot buy a 

quart of beer or home made wine". In this way the law was a respecter of persons and as 

such, violated the principle that every man was alike in the eye of the law, a principle which 

Fisher described as "indestructible" and woven into, ''the very woof of our Constitution". 

This constitution was larger than the BNA Act. In support of his claim that, "There is 

nothing the Constitution guards more sacredly than property", Fisher referred to the "history 

of Bntain", which, "affords the strongest proof in the annals of al1 history of the regard for the 

rights of property entertained by the British people, inspired by her greatest jurists and 

statesmen acting in the spirit of the Constiiution".'" As an example of this glorious history, he 

cited the abolition of slavery in the West Indies, where the Imperia1 Parliament, "provided the 

means to cornpensate the owners for the loss of their property in the slaves", notwiihstanding 



that, "it would be impossible upon abstract principles of ethics to maintain the nght of property 

of one man in the flesh and blood of his fellow". 

Similarly, with equality. "Our Constitutionn, said Fisher, "does not proceed in any 

grandiloquent method to declare that al1 men are by nature free and equal", but neverthefess, 

'Yhe struggles and sacrifices of our ancestors would have been futile if every man was not alike 

in the eye of the  la^".^'^ The "great men", said Fisher, %ho in the ages that are passed, have 

laid the foundation of our Constitution upon fixed principles, would have laboured in vain, if at 

this day, when the nineteenth century is closing upon us, every inhabitant of this Dominion, 

irrespective of race or color, was not entitled to equal rights". How the Canada Temperance 

Act discriminated on the basis of race or colour was not made clear. But what was cfear was 

that Fisher, unfike Ritchie, did not think of the BNA Act as an ordinary statute to be interpreted 

Iike a deed or contract. It was a chapter in the glorious constitutional tradition of the British 

people and it had to be interpreted as an embodiment and expression of that tradition. This 

meant scrupulous attention to the rights of the individual, especially to rights of property, and 

an expansive reading of subsection W(l3). Indeed, the difference between the Fisher and the 

Ritchie methods was perhaps best demonstrated by Fisher's connection of t-iis interpretation 

of the BNA Act to the reimbursement of slave owners on the abolition of slavery. For Fisher, 

the parallel needed no explanation or justification. The duty of the Court to, "jealously guard 

the rights of individuals and protect the rights of property", was based on the "knowledge" that 

the powers conferred on the provinces by the founding fathers were conferred, "for local and 

municipal purposes, and the security of civil nghts andpmpew'.114 In setting out to achieve 

these objects, the Fathers of Confederation had acted as statesmen in the British tradition who 

understood that the principles of the British Constitution had to be embodied within the federal 

system of government they were creating. Reference to the historic events that illustrated the 

scope, content and importance of those principles was simply a means of giving effect to the, 

"compact of union and the objects intended to be attained thereby". 

On the basis of this framework, Fisher interpreted the BNA Act in ways that can cleariy 

be seen to have anticipated the later decisions of the Privy Council on what would becorne 

fundamental elements of Canadian federalism law. One of these elements flowed from the 

abandonment of the simple and absolute 'rule of construction" that Ritchie had found in the 

"deeming clause" at the foot of section 91. According to Ritchie, by this rule the scope of 

federal powers unilaterally detennined the boundanes that separated federal and provincial 

jurisdiction, since al1 matters capable of coming under both were for that reason ahuays to be 



assigned to the federal side. In contrast to this one-sided approach, Fisher's technique was 

to regard federal and provincial powers as co-defining and mutually qualifying. In the fishery 

licensing case, he had said that federal powers over sea coast and inland fisheries and 

provincial jurisdiction over property and civil rights had to be interpreted to allow, "both classes 

to run togethef. In Grieves and Fredericton, Fisher applied this technique, as did the other 

judges, to "read down" trade and commerce to leave room for provincial powers, including the 

collection of revenue from Iicencing. Such co-âeterminacy meant a relationship between the 

federal and provincial orders predicated on relative equality of status, rather than one routinely 

defined by federal paramountcy. In Fredericton, Fisher expressed it by saying the exclusive 

powers of the Parliament and Local Legislatures are "co-equal in their energy and authority". 

Fisher's recognition that the interpretation of federal powers had to be as influenced 

by provincial powers as the interpretation of the provincial was infiuenced by the federal, was 

a large and signifiant step toward coordinate federalism. It anticipated the enunciation of the 

same concept by the Privy Council with words that were very similar to Fisher's. In Citizen's 

lnsurance W. Parsons, it said the powers of both levels of govemment, "must be read together, 

and that of one interpreted, and, where necessary, modified by that of the other". Fisher's co- 

detenninacy also more fundamentally anticipated the provisional recognition of provincial 

sovereignty by the Privy Council in Hodge W. The Queen in 1883, as well as its ultimate 

recognition by the New Brunswick Supreme Court and the Privy Council in Maritime Bank. 

Fisher also foreshadowed the Privy Council by placing a broad interpretation of 

property and civil nghts at the centre of the entire division of powers. This was quickly to 

become such a pewasive element of the Privy Council understanding of the BNA Act that it 

is unnecessary and perhaps impossible to cite the specific case that best marks the 

intersection between Fisher and the Privy Council on this essential issue. It suffices to Say that 

within a few years, the Privy Council said in Citizen's lnsurance v. Parsons that the words, 

"property and civil rights" were used in the BNA Act in, 'their largest sense". To be sure, 

Fisher made claims for this head of power that would probably have seemeâ as extravagant 

to the late nineteenth-century Privy Council as they do today. Nevertheless, in saying that 

property and civil nghts was the key to the division of powers and was largely synonymous with 

the activities of private and domestic life, Fisher pointed to where the Privy Council would soon 

90. 
The corollary to prescience on property and civil rights was prescience on the fate of 

the Dominion power over trade and commerce, the pride of the centralists. Fisher anticipated 



the "reading downn of this potentially sweeping power and the Privy Council's realization that 

it could not be implemented literally and without regard to the impact on provincial powers. 

There were very important differences between the solution of Fisher and the Privy Council 

to this potential problem, to be discussed momentarily. For now, it is enough that the general 

thrust of what Fisher said on trade and commerce, that it covered the regulation of trade 

generally and for the purpose of creating a national market, generally foreshadowed what 

happened in the Privy Council, starting in Citizen's lnsurance v. Parsons, continuing in Hodge 
v. The Queen and the McCarthy Refemnce and culminating in Local Prohibition Reference. 

Taken together, the explanation of trade and commerce and of property and civil rights 

represented an early and rough attempt by both Fisher and the other judges of the majority 

to create what is now known as the "aspect doctrine", the principle of legislative 

characterization which says, in the familiar words of Hodge v. The Queen, that "subjects which 

in one aspect and for one purpose faH within section 92, may in another aspect and for another 

purpose fall within section 91 What Fisher was trying to capture is that the liquor trade had 

a national (or general) and a local (or unique) dimension or aspect, and that only legislation 

dealing with it in the former respect was within the rationale (or logic) of federal rather than 

provincial regulation. In this, he anticipated the Judicial Cornmittee's decision in Citizen's 

lnsurance Co. v. Parsons that trade and commerce did not extend to the regulation of a 

particular trade in a particular provin~e."~ 

Fisher's prescience on these points raises the question of Fisher's 

representativeness. Obviously, he did not have the support of Palmer the dissenter, but that 

will be taken up in the next chapter. But a short review of Allen, Wetmore and Weldon, with 

whom Duff agreed collectively, establishes Fisher's representativeness for the balance of the 

Court, at least on essential elements. True, in Fredericton, Allen seemed anxious to 

disassociate from Fisher. He surely had Fisher in mind when declaring that, "Whether or not 

such an Act ... b a r s  hard upon one class of the community, and effects the poorer people 

differently from those in more wealthy circumstances, is a matter with which this Court has 

nothing to More bluntly, he said the legislation's interFerence with private rights was not 

a valid ground of constitutional obje~tion.''~ This was similar to what Palmer stated more 

strongly as grounds for dissent, almost certainly in opposition to Fisher, that under the 

Canadian constitution the people had no 'reserved rights". Concem about Fisher's daim to 

be protecting private rights rnay explain why Allen doubted the applicability of the provincial 

authority over property and civil rights by noting that legislation on many matters of federal 



competency could only be made by Parliament legislating directly on property and civil nghts. 

At the same time, Allen remgnized, with Fisher, that federal legislation that affected 

property and civil rights needed to have limits. On trade and commerce, he expressed the 

same view as Fisher, that federal legislation could not, contrary to Justices of Kings County, 

be justified solely on the basis that it affected trade. Partly, this was because the drafters of 

section 91 had given Pariiament powers over such areas as navigation and shipping, weights 

and measures, currency, and patents and inventions. All of these would have been 

unnecessary if trade and commerce had been thought to, 'include everything which might be 

concemed incidentally with the operations of trade, or the transactions of commercew. But 

partly also, trade and commerce was lirnited because Parliament might otherwise, 'legislate 

upon what we shall eat and what we shall drink and wherewithal we shall be clothed". 

Disagreement with Fisher's rights rhetoric notwiihstanding, this amounted to saying the same 

thing as Fisher, that the BNA Act did not authorire federal "sumptuary legislation". Granted, 

Allen ended up classifying the matter of the Canada Temperance Act under "local matters in 

the Provincen and subsection 92(16), rather than "property and civil rightsn and 92(13), but 

clearly he shared Fisher's concem for federal encroachment on private rights and domestic 

autonomy. And like Fisher, he used it to j u s t i  a qualification of the trade and commerce 

power. 

Allen's application of the local matters power was a function of Parliament's decision 

to implement temperance comrnunity by community, rather than nationally. The thought here 

was that the Act itself admitted the localness of temperance. lt therefore fell under provincial 

jurisdiction over local matters. Wetmore agreed but provided a supporting argument that 

more extensively overîapped with that of Fisher. Like Fisher, he thought the Scott Act would, 

"destroy or render uselessn the power of the provinces to raise revenue from liquor licensingn. 

By itself, this excluded the Act from Parliament's general authority over the peace, order and 

good govemment of Canada, a possibility that only he and Palmer considered, and which 

hinted at what was to corne in Local Prohibition. The criminal law power was also inapplicable 

for reasons that echoed the themes of the sandity of private property and of personal 

autonomy that were so important to Fisher. Here, Wetmore suggested a division between 

federal offences that were part of criminal law proper and provincial offences that fell under 

provincial authority over local rnatter~."~ In efïect, a division between federal and provincial 

criminal law, with the provincial portion encompassing offences that went to 'municipal 

regulationn and the maintenance of peace and public order. Criminal law and federal 



jurisdiction, in content, were for true crimes. This dichotomy prevented Parliament from 

extending its jurisdiction by making crimes out of conduct perfectly lawful as of Confederation, 

thereby gaining legislative control over it. For otherwise, "If the Dominion Parliament can 

declare the fair prosecution of a legitimate business to be a crime or offence, and thereby 

obtain control over it in one instance, it can do the same in respect of every action of the 

inhabitants, social or otherwise, and every description of property, and thereby entirely subvert 

every freedom of action and evety right of property which the people supposed they had a right 

to enjoy and exercisen.'" It could, 'legislate in respect of al1 propertyn, even though property 

and civil rights were provincial, saying, "how you shall feed your home or manage your 

householdn. 12' 

As with Allen, this applied Fisher's themes of individual and domestic autonomy to the 

jurisdiction of the provinces over local matters, but in a way that made a more direct 

connection to the property and civil rights jurisdiction. Wetmore broadened the application 

of these themes to the cnminal law power. Because he believed that the Canada Temperance 

Act was moral refomi legislation not legislation on trade, he located the jurisdictional choice 

between the provincial responsibilrty for "municipal policen underulocal matters" and the federal 

power over criminal law. But the core of the reasoning buiit on common ground with Fisher: 

the exclusion of sumptuary legislation from Parliament's reach. 

Weldon also touched upon some of the same themes as Fisher, but in a judgment that 

only suggested their influence and did nothing to develop them. He took a seemingly more 

narrowly commercial approach to the concem of encroachment on rights. This was, for him, 

not so much a concem for householders but a concem for equal treatment between the 

merchants who imported liquor and merchants who imported other articles of merchandise, 

be it "flour or  molasse^".'^ He found the 'civil rights' of people in affected counties and cities 

to be "infringedn, but said even less than Allen as to how this mattered to con~titutionality.'~ 

He defined the trade and commerce power in relation to liquor as limiting Parliament to saying, 

"what may be imported and what ptohibited". This prevented conflict with the provincial 

authority over raising necessary revenue for municipal and provincial pur pose^.'^^ Here, 

Weldon built on his passing observation that, under sections 91 and 92, Parliament and the 

legislatures were, 'supreme within the limits so set forth'. 12' 

This analysis establishes the representativeness of fundamental elements of Fisher's 

argument. The other judges were not as explicit as Fisher in assigning equal interpretive 

weight to provincial powers, but their analysis and conclusions demonstrate application of the 



principle. Similarly al1 applied the basic features of the grand division of legislative labour 

between Parliament and the legislatures that Fisher describeci in greater detail. Specifically, 

al1 accepted pnvate and domestic life and the life of the local community to be 

comprehensively provincial, though this came through faintly in Weldon, with qualifications in 

Allen and only strongly in Wetmore, the former premier. Each also accepted the corollary, that 

federal powers were broad and sweeping but only in relation to the national fife of the new 

Canada. This meant a trade and commerce power adapted for the regulation of the economy 

generally, but not to the regulation of a particular line of business, especially in the name of 

a social reformation implemented at the level of the local community. 

Thus it was not only Fisher but the Court that in Gtieves and Fredericton anticipated 

the general thrust of later Privy Council decisions. Indeed, it is essential to understanding the 

significance of Fisher that on each of the points of intersection between him and the Privy 

Council, his thinking ran parallel to that of Allen and Wetrnore and, to some extent, Weldon. 

In several important ways, the other judges reinforced Fisher on points that pointed to later 

Privy Council outcomes. For exarnple, Weldon's statement that under sections 91 and 92, 

Parliament and the legislatures were both, "supreme within the Iirnits so set forthn, showed that 

the influence of a growing appreciation of the relationship between jurisdictional and status 

questions was not limited to Fisher. Like Fisher's description of provincial powers as 'co- 

equaln, this speaks to the background to Maritime Bank. Similarly, Wetmore reinforced the 

depth of the Court's transition from Ritchie's "nile of constructionn to the interpretative co- 

determinacy endorsed in Citizen's lnsurance Co. W. Parsons. Like Fisher, he also did not base 

codeterrninacy only on the description of provincial powers as "exclusiven. He based it openly 

on the practical concern that the alternative rneant matters intended for the provinces 

becoming federal, at a rate and to an extent largely self-determined by Parliament. This would 

violate the "compact of union" and undermine the good govemment that the division of powers 

had k e n  deliberately designed to prornote, partly through provincial autonomy on matters to 

the people. Wetmore also sharpened the Court's approximation of the aspect doctrine. He 

shared Fisher's view that the power to regulate trade and commerce meant trade and 

commerce generally, not the trade in particular articles of merchandise or a particular category 

of transactions. But unlike Fisher, he concluded that al1 economic regulation thereby excluded 

from federal competency was a "local matter" within provincial jurisdiction under subsection 

92(16). This actually complemented Fisher's view of the purpose and sape  of the trade and 

commerce power better than did Fisher's own reliance on property and civil nghts. In saying 



that the power was limited to regulation that built a, "communtty of interest and feeling" or 

produced unifonnity in the "principles of commercial law", Fisher was trying to say that the 

power was limited to aspects of trade and commerce that had a national dimension. The 

logical corollary was that al1 other aspects of trade and commerce were of a local or provincial 

dimension, and hence within subsection W(l6). 

It is also worth noting that Allen and Wetmore anticipated the Privy Council in ways that 

Fisher did not, but on the basis of a wider or varied application of the same fundamental 

insights that drove Fisher's analysis. In Local Prohibition, Lord Watson's argument on trade 

and commerce would be the same as Allen's, that the presence in section 91 of more specific 

powers of economic regulation, such as weights and rneasures and navigation and shipping, 

showed that the trade and commerce power had not k e n  framed to encompass trade and 

commerce generally but only certain aspects of the subject. The conclusion of Allen and 

Wetrnore, that the Scott Act came within "local matters", virtually ignored when Fredericton 

went to the Suprerne Court of Canada and dismissed summarily in Russell W. The Queen, was 

adopted in the end by the Privy Council, also in Local Prohibition. Allen and Wetmore also 

anticipated the later assignment of liquor laws to the provincial power over municipal 

institutions. 60th used the "local matters" heading to do sol but it was clear that for both, the 

inclusion of municipal institutions within "local matters" was part of what made "local matters" 

applicable. This was strongest in Wetmore due to his characterization of intemperance as a 

rnatter of "municipal police" but it was implicit also in Allen. In this, they anticipated not only 

the rationale for Local Prohibition's use of "local rnatters" but also the niling in Hodge W. The 

Queen, that Ontario's liquor licensing law was valid, Russell v. The Queen notwithstanding, 

because it was legislation on municipal institutions. As Allen and Wetmore both used local 

matters as the best expression of the same generic provincial jurisdictional base in private and 

domestic life that Fisher saw expressed in property and civil rights, their vindication on local 

matters and on municipal institutions would be a vindication in which Fisher wuld have shared. 

But having said al1 this about the representativeness of Fisher, it needs to be 

ernphasized that he went further than the other judges in applying the political and econornic 

objectives of Confederation and British constitutional principles to constitutional interpretation. 

And he was the most aggressive and expansive in his daim that the BNA Act guaranteed 

private property and personal freedom. These points of distinction are central wncems of the 

rest of this chapter. 



v 
In Chandler and Justices of Kings County, Ritchie had interpreted the BNA Act on the 

basis that the words of sections 91 and 92 were to be interpreted according to their "ordinary 

sense", unless it was, "perfectly clear from the context that a different sense ought to be put 

on them".ln He carried out constitutional adjudication as if the wordo of the constitutional text 

only needed to be read to be understood. His context included only what wôs written in the 

BNA Act. This identifies Ritchie's approach as k i n g  very consistent with positivism or 

formalism. 

Fisher's jurisprudence was entirely different. He operated from the premise that the 

language of sections 91 and 92 were to be interpreted to ensure that the division of powefs 

achieved the objectives of the "compact of union". This amounted to an atternpt to write in the 

"grand style" that is associated with great American judges, such as Chancellor Kent, Joseph 

Story, and John Marshall. Like these judges of early America, Fisher believed that the 

responsibility of the judge (at least in the constitutional context) *as to decide cases in 

accordance with broad considerations of policy and principle. not just fegal technicalities.'" 

His duty was to ensure that the division of powers served the needs of a Young and growing 

country, which desired economic and national unity, but which also wished to retain the 

benefits of British constitutionalism, benefits that were, in Fisher's tiew, synonymous with 

provincial govemment. These aspirations, not the mere words of sedion 91 and 92, were the 

normative framework for constitutional adjudication. Constitutional adjudication was the 

continuation of the work of the founding fathers? And like Marshall of the United States. 

Fisher saw in the constitutional document only the general outlines of the federal framework 

that the founding fathen (himself included) had intended to create.lg Flesh had to be put on 

the bones with fidelity to the nation-building vision of the founding fathers, by deciding cases 

in the context of the grand objectives of state that lay behind Canada'çfoundation. This called 

for judicial statesmanship, not garden variety statutory interpretation. 

lmplicitly but unmistakably, this was a rejection of the literalness of Ritchie's decisions 

in Chandler and Justices of Kings Coun?y. Where Ritchie implicitly drew a sharp line between 

the politics of constitution making and the law of constitutional adjudication. Fisher's judging 

was highly political. This was one indication of what has b e n  called a 'pre-classical" 

understanding of law. Another was his eclecticism in identifying the sources and breadth of 



the law. His constitution included the unwritten principles and traditions of British 

constitutionalism , principles and traditions that Fisher thought the Fathers of Confederation 

had incorporated into the BNA Act by reserving the property and civil rights jurisdiction to the 

provinces. This was consistent with an understanding of law and of judging that was more 

typical in North America in the late eighteenth and eariy nineteenth centuries than in the latter 

decades of the nineteenth century. Law was more likely then to be an amalgam of statutory 

enactment, common law principle, custom, and natural and divine law.l3l This was particularly 

so where the subject of constitutional law was concemed.'" In Fisher's casel such eclecticism 

explains how he could delve into 8ritish parliamentary and constitutional history, invoke the 

concept of natural rights and attack the justness of "sumptuary legislation" and still clairn that 

his duty was simply 'Yo expound the law" of the constitution. 

There were other points of similarity between Fisher's judgments and a pre-classical 

understanding of law. One was Fisher's insistence on the sanctity of private property, which 

was in the pre-classical age the "universal principle that seemed to require the most zealous 

pr~tection".'~~ Another was the way in which Fisher took the law of the constitution to be a 

wholly distinct and separate body of law, peculiariy concemed with the questions and problems 

of govemment. Questions of jurisdictional competency were not to be decided by interpreting 

heads of legislative power in light of commercial law jurisprudence, as they had been in 

Chandler. Instead, they were to be answered by placing those heads of power within the 

broader system of government that the constitution had been designed to create. They were, 

in other words, to be interpreted by remembering that they were constitutional provisions 

designed to achieve a constitutional purpose. This contextualization made for a style of 

judicial reasoning and writing that dealt openly with the political, economic and social setting 

of the constitution and of the legislation that came before the courts under the constitution. 

It meant a constitutional adjudication in which the judge openly declared his views on the 

purpose of specific heads of legislative jurisdiction, and more broadly, of each level of 

government. It meant, in other words, that judges decided constitutional cases by expressly 

taking a position on questions that would be contested in the political arena. 

In general outline, this view of constitutional law and of the judicial function broadly 

confonned to the tendency within a pre-classical legal consciousness to see law in functional 

terrns. Legal doctrine was not, for the most part, organized around abstract legal concepts 

such as contract or torts, but around the specific details of different types of economic or social 

relati~nships?~ Thus much of private law doctrine was constructed around master and 



servant, buyer and seller, agent and principal, insurer and insured, rather than around a 

general and abstract concept of wntract. Each relationship was distinct and legal relations 

were structured accordingly. They were buiit on rights and obligations reflecting the inherent 

nature of the relationship and the status of the parties. In this light, law was the embodiment 

of the "moral sense of the comrn~nity".'~ It followed that judging was predicated on a 

commitment to a particular vision of social and economic order, a definite and substantive 

social morality. Adjudication was neutral and objective, but only in the sense that the vision 

of social or economic order embodied in the law was a reflection of the natural, or perhaps the 

divine order of things. It was not understood to be neutral and objective in the late nineteenth 

century sense, when judicial decision-making came to depend on generalized principles and 

concepts purported to embody what was common to widely variable relational situations. In 

the area of contracts, for example, this meant that the law (and adjudication) focused on the 

forrnal elements that were said to be part of al1 agreements - offer and acceptance, 

consideration, performance. The law could be portrayed as neutral and objective on the 

balance of power embedded in legal relations. 

Applying this model to Grieves and Fredericton, it can be said that Fisher's division of 

powers was decidedly pre-classical. The division of powers that he purported to interpret and 

enforce existed in the inherent capacities of, and rationale for, the national and locat levels of 

govemment. Each were in Fisher's opinion naturally suited to perform certain functions, if not 

perfectly, then better than the other level of govemment. It was this natural or inherent division 

of powers that had guided the Fathers of Confederation in enumerating the specific powerç 

that the Dominion and provincial legislatures were each to exercise. It also guided Fisher in 

his detemination of the constitutionality of the Canada Temperance Act. His judgments were 

neutral or objective only in the sense that he believed this order to be inherent in federalism, 

or at least in Canadian federalism. It was for the good of the country. 

Possibly, such judicial statesmanship was a convenient vehicle for constitutionalizing 

strong personal opposition to prohibition. But the opposition to federally rnandated 

temperance could itself be seen as part of the larger conviction that it was the duty of the judge 

to fashion from the bare words of the BNA Act, a constitution that sewed the best interests of 

the country and its people. For Fisher, this was a constitution that kept al1 "sumptuary 

legislation", not just temperance legislation, beyond the jurisdiction of the national Parliament. 

It seems obvious as well that Fisher was trying to persuade in Fredericton; his judgment 

stands out not only from the otherç written in the same case but from his own judgments in 



other constitutional cases. If his statesmanship was an artifice, it was a transparent one and 

obviously counter-productive to his objective. Moreover, the eclecticism and functionalism of 

his judgment in Fredericton, and the view of law that they suggested, were consistent with 

Fisher's background. They were very consistent with the law reforrn work of the legislative 

cornmittee he served on in the 185û's. and especially with its eclecticism and fundionalisrn.'" 

Further, a pre-classical orientation to law, or at least to constitutional law, was very consistent 

with what can be surmised about Fisher's legal education and later formation as a lawyer 

engaged in the battre for responsible self-government. In early nineteenth century New 

Brunswick, the education for aspiring lawyers was ciassical and internationalist as much as 

doctrinal and English and white this was breaking down by the time Fisher studied in the 

1820 '~~  it could not have broken down entirely. Therefore, in addition to Blackstone and to 

Littleton, he probably would have read from writers such as Buriamaqui, Grotius, Pufendorf 

or Vattel.ls7 In addition, his constitutional reading would probably have k e n  simitar to that 

of Lemeul Wilmot. his colleague in the fight for responsible self-government, who in 1835, 

"brandished and quoted from 'one of the best of the books,' Jean Louis Detolme's Constitution 

of England, first published in 1772".lS 

It seems more likely therefore, that Fisher's imitation of the grand style reflected his 

understanding of the importance of the case before him, as well as his undetstanding of the 

scope of the judicial office, at least when it came to the constitution. If sol Fredericton 

indicates that the pre-classical legal consciousness was still influential in New Brunswick in 

1879. The views of Travis notwithstanding, Fisher was obviously an important member of the 

province's legal and political elite. It is hard to believe his adjudicative style stood entirely 

outside the broader culture. Moreover, in Fredericfon, Wetmore exhibited many of the same 

stylistic qualities. So did Palmer, even though he disagreed vehemently with Fisher on the 

constitutional questions, as will be discussed later. It can even be said that Fisher's 

representativeness is reinforced by Steadman, who argued that constitutional questions were 

political and therefore questions for statesmen and not judges. Fisher agreed with the 

diagnosis but not the remedy. Constitutional questions were dïfFerent and thus demanded a 

different approach to adjudication. It is interesting that one of the authorities he quoted was 

Vattei and that Fisher's old colleague, Henry of Nova Scotia, would quote from the same 

passage when Fredericton reached the Supreme Court of Canada. But Henry included parts 

of the passage that Fisher omitted, such as the admonition that, 'the most important rule in 

cases of this nature is, that a constitution of Govemment does not, and cannot, from its nature, 



depend in any great degree upon verbal criticism or upoli trie irnport of single words ... [for] we 

should never forget that it is an instrument of Govemflent we are to construen. From the 

perspective of Fisher, who obviously read the full passage, the point rnay have been that, 

contrary to Chandler, the BNAAct was a constitution, n d  an ordinaiy statute. Its interpretation 

represented a higher judicial calling that demanded judiciai statesflanship. In Grieves and 

Fredericton, Fisher tried to supply it. 

On the other hand, Ritchie was much more Fighly regarded as a judge and, as 

discussed in chapter 3, his approach was very differe~t. In addition, Allen afso was clearly 

uncornfortable with Fisher's blumng of the lines betweeli tPe autbority for, and the wisdom of, 

the Canada Temperance Act. even though he also seemed to apply the most important part 

of Fisher's functionalism - treating provincial jurisdidiofl as a surr~gate for individual rights. 

Next to Ritchie, he was the New Brunswick judge who st&d highest in professional and public 

regard. Further. he was the same generation as Fisher, and would probably have read many 

of the same books. In addition there was Travis, recently back fiorri Harvard, everywhere 

proclaiming the rigours of a "scientific knowledge ~f I&, and descnbing Grieves and 

Fredericton as "ridiculousn. 

What emerges is a picture of a judicial cornmonity. and perhaps a broader legal 

community, highly divided and perhaps undergoing QiQnificant even fundamental cultural 

change. This fits with David Bell's interpretation of the post-Confederation period as one of 

"judicial crisis" in New Br~nswick. '~~ The elements of (vis crisis included the politicization of 

the appointment process, the involvement of the Court ifi controketted elections, several high 

profile and very controverçial convictions against newspgwr meri for 'scandalizing the court", 

and the eventual disgrace of Judge Palmer in 1894. *e larger context was a growing 

disenchantment with Confederation and the pe rce id  dedina, in its wake, of the public 

institutions of the province, including the Court and the legal profession generally. This was 

accompanied by nostalgia for the halcyon days of patriciah and hereditary Loyalist leadership, 

particularfy in the judiciary, by the social class that men li)ce Fisher had replaced, first in politics 

and then on the bench. 

It seems that Fredericton, like Chandler, may have both reflected and contnbuted to 

this larger turrnoil. It also seems possible that just as Ritchie's poslivism may have partly 

been a response to the challenge of legitimacy that ope& confrontecl the Court in Chandler, 

Fisher's judicial statesmanship in Fredericton may have beeri his response to the more 

pervasive questioning of legitimacy that Bell describ@. From this perspective, Fisher's 



judgments were an attempt to change and to broaden the way in which the Court approached 

constitutional interpretation. If sa, he had support from Wetmore but little, if any, from the 

other judges, despite being in substantial agreement with al1 of them but Palmer on the 

constiiutional questions. The effort was doomed to failure in any event, because it flew in the 

face of the fundamental forces of change that were, by 1879, transfonning Canadian legal 

culture. By the end of the transformation, arguably completed by the end of the century, the 

legal consciousness described by Vipond as legal liberalism and by Risk as the rule of law 

model was dominant within the Ontario legal community and the Canadian wmmunity of 

constitutional scholars, most of whom were located in Ontario.lm It has k e n  argued that the 

agents of the transformation included the model's ascendancy within the leading universities 

of England and of Ameriw, the emergence of a national network of law book distribution that 

emphasized English books; the general rise in Canada of '8ritishnessn and of an attitude of 

subsenrience to British intellectual and cultural leadership, and finally, a significant increase 

in the influence of the Privy Council. significantly through constiiutional cases. All of these had 

a sphere of influence that included New Brunswick as well as Ontario. 

Fisher's reach for a functional or purposive jurisprudence had no chance against such 

ornnipresent countervailing forces, not within New Brunswick and especially not beyond. 

Indeed, Fredericton might itself have been an example of these forces at work in microcosm. 

When finally brought before the Privy Council as Russell v. The Queen, it was disposed of in 

a judgment that, in comparison to the judgrnents in the New Brunswick Supreme Court, was 

narrow, woodenly technical and even simplistic. There was none of the rich discussion of the 

context of the objects of Confederation and their relationship to the division of responsibility 

over community and personal morality and the relationship of that division to the parallel 

division of responsibility over trade and the economy. In this, it was not only Fisher who 

suffered repudiation. The Privy Council's approach was equally a repudiation of the approach 

of Gwynne of the Supreme Court who also penned a judgment prernised on judicial 

statesmanship, as Fredericton passed through the Supreme Court of Canada. The fact that 

his vision of Confederation was virtually the diametric opposite of Fisher's and that his 

judgment supported the conclusion of the Privy Council that the Canada Temperance Act was 

constitutional, helps to frame Russell v. The Queen as an episode in imperial repudiation of 

the attempt of sorne Canadian judges, from both sides of the provincial rights divide, to 

construct a functional jurisprudence of Canadian federalism. 

It is possible to see a longer term irony in this. From the Fisher point of view, the Privy 



Council would soon realize the error of its ways on the constitutional dimensions of Russell v. 

The Queen and gradually reverse itself in the Fisher direction in a series of cases including 

Hodge v. The Queen, the McCarthy Refemnce, and Local Prohibition. Fisher's judgment 

showed that this change of direction could have k e n  explained as a credible understanding 

of Confederation and of the grand architecture of the division of powers. But this explanation 

was not available to the Privy Council and not onfy because they were British and not 

Canadian judges. It was not available because it called for a transparently functional approach 

to constitutional interpretation and explication that the Privy Council, as part of a broader set 

of Imperia1 influences, had helped to eradicate from Canadian constitutional law, and perhaps 

from Canadian law more generally. From this perspective, it is perhaps possible that it was 

the bias of the Prky Council toward a new conception of the rule of law, rather than its alleged 

provincial bias, that damaged Canadian constitutional law and our histoncal understanding of 

its development. 

VI 

Fisher's judgments were full of claims about the intentions of the Fathers of 

Confederation. This is one of the marks of difference with Ritchie, who spoke of the intentions 

of the lrnperial Parliament. Fisher could in this way daim to speak of what he knew, having 

been a Father of Confederation himself. His judgments need to be considered from that 

perspective, as a testimony of understanding of what had been intended and understood at 

Quebec by a judge who could Say '1 was there". 

Most obviously, he believed federal powers were for the pursuit of common or national 

objectives. Indeed, they were the powers needed to build a nation, to bring "scattered 

communitiesn into a 'homogenous whole". He defined his new nationality with economic 

objectives. The purpose of the federal govemment was to establish a common system of 

trade. Fisher described this as cornmon pnnciples of commercial law, but it was not clear what 

this encompassed. One distinction that was clear was that between law that dealt with trade 

and commerce generically and law that dealt with particular trades for objectives specific to 

those trades, at least if ths objective had a moral dimension. All of the former was within trade 

and commerce, the latter, totally beyond. It was also evident that the constitutional limits on 

the federal power were functional and not geographic. Feâeral power existed to specify the 

general tenns of trade as much within New Brunswick as between New Brunswick and 



Ontario. Conversely, a law for al1 of Canada that regulated a specific branch of trade was 

likely to be ultra viles, again, especially if the purpose was 'sumptuaryn. 

On the provincial side, the association of provincial power with local cornmunity and 

private life is manifest, even though Fisher spoke less of the general provincial mandate than 

he did of the general federal mandate. Primarily, he spoke of one provincial power, property 

and civil rights, as if it were the whole of provincial power. The line he seemed to draw was 

between federal authonty over the economy as a public institution that dealt with the 'how" of 

economic transactions, and provincial authority over property and civil rights, that covered al1 

or rnost of the "whatn, "wheren, 'whenn and, most importantly, the "why" of economic 

transactions. In other words, provincial authority dealt with the private choices of what 

commodities to buy, at what price and quality and for what purposes, and with the implications 

for the neighbours of bath buyer and seller. The federal role was to provide the economic 

framework through which these choices could be made, and obviously over a broader terrain 

than was possible for separate provinces. The choices thernselves, and the activities they 

connected with were al1 provincial in large measure because they were outside the rationale 

for federal economic authority, which suggested an understanding of the provinces as the true 

holders of residual authority, regardless of what the BNA Act said. But they were also 

provincial because provincial authority encompassed what might be called social relations or 

daily life. Thus the descriptions of household adivities that were in jeopardy because of the 

Canada Temperance Act. 

Along these Iines, Fisher can be read as consistent with the theory that the Fathers of 

Confederation (or some of them) thought of both sections 91 and 92 as one comprehensive 

or general grant of legislative authority, each divided into 'classes of subjectsw for application 

purposes, rather than as two "heap(s] of legislative power to be disjundively sc~tinized".'~' 

Like others, his basic dichotomy was between Canada as an economic community and the 

provinces as social communities. 142 He seemed to think that the federal govemment had been 

given general authority over the economy and that although this authority was broken down 

into general and enumerated powers, it was still al1 one general authonty over the economy, 

al1 of it to be constnied against the rationale for federal economic responsibility. This was 

clearest in the manner in which Fisher drew attention to the more specific federal economic 

powers to make the point that they also dealt with aspects of the general economy, or the 

infrastructure of trade and commerce, rather than with particular branches of trade. In 

contrast, the provincial powers were al1 in relation to what has been since described as the 



"life of the neighbourhood", community behavior", personal conduct", 'the Iifestyles and social 

values of their people", or 'the patterns, values and institutions of everyday community 

contactn. The exclusive reliance on property and civil rights might be against this interpretation 

but it seems plain that Fisher viewed it, like others, as an omnibus description of provincial 

authority rather than as one discrete authonty arnong many. Here, Fisher's recognition of the 

role played in Confederation by the importance attached by Quebec to property and civil rights 

is of interest. That importance flowed from the Civil Code's correspondence with, "the power 

to recognize and empower individuals, and to facilitate social relations between themn. 

Fisher's reference, in light of how he applied property and civil rights, rnay suggest awareness 

of this context from the Confederation conferences. Further, Fisher needs to be seen here in 

light of the consensus with Wetrnore and Allen, that the interference of the Scott Act with 

private life made it provincial. Allen and Wetmore both said this made it legislation on local 

matters. When the three are taken together, the court can be said to have treated 

responsibility for private life or social matters as an organizing principle that cut across the 

different parts of section 92. 

It was not a framework unique to Fisher and the other New Brunswick judges.lu 

Fisher's articulation of it is nevertheless important. It connects the framework to the 

Confederation conference table and provides modest evidence for the model's influence 

within the Confederation process. More substantially, it shows the emergence and application 

of a division of powers more favourable to the provinces than could have been produced under 

Chandler. It attested to the importance of local matters, the category of powers of which 

Macdonald and others were so dismissive. In this regard, it was but a step away from explicit 

declaration of the importance of local control over local matters. It represents an articulation 

of the elements of provincial rights thinking on the New Brunswick bench that had a deeper 

rationale than mere parochialisrn. This adds significance to the ways in which Fisher and his 

colleagues anticipated the nilings of the Privy Council. It suggests that Privy Council 

interpretations of the BNA Act gave voice, imperfectly and unintent~onally perhaps, to an 

understanding of the 'logic of 91 and 92" that was first of al1 compelling and second, influential 

in the courts of at least one province as early as 1879. This does not say that they were the 

right outcornes, just that they could be rooted in a rationale that canied the legitimacy of Ming 

indigenous to a Canadian court and a Canadian understanding of Confederation. Of course 

access to that rationale, or any rationale based on an understanding of what Confederation 

was meant to accomplish, was unavailable to the Privy Council, and not only because it was 



geographically isolated from direct knowledge of Canada and its affairs. An approach such 

as Fisher's required openness to a broader history than could be found in the common law or 

in earlier statutes. It required openness to social and economic context and most 

fundamentally, to a jurisprudence that decided between competing claims on the basis of 

which best fulfilled political, social and economic objectives and values, and which therefore 

best articulated those objectives and values. Within the paradigm of legal liberalism, legal 

formalism or nde of law thinking that characterized the broader patterns of legal reasoning that 

prevailed in England in the late nineteenth century, al1 of this was impossible for the Privy 

Council even to contemplate. It took them beyond the objective and apolitical delimitation of 

spheres of autonomy by applying to the BNA Act much the sarne principles of law and 

methods of textual analysis that they would apply to any other statute.lU 

Fisher's reliance on an understanding of the organizing characteristic of sections 91 

and 92 is interesting in one further respect. It may help to explain why Grieves and 

Fredericton produced such a different approach from Fisher, and the other judges, than had 

Chandlerand Justices of Kings County. Within this perspective of Fisher's understanding of 

the general scope and rationale for provincial jurisdiction, it becornes possible to see how he 

might have perceived the risk posed by the Canada Temperance Act as a tmly drastic 

challenge to provincial competency. It was a threat, not just to one head of provincial 

authority, but to the entire sphere of provincial legislative authority and autonomy. The Act 

dealt with liquor and the trade in liquor but also with something larger. It dealt wlh liquor by 

dealing with the life of the neighbourhood, personal conduct, community behavior, lifestyles 

and social values and, 'the pattems, values and institutions of everyday wmmunity contact". 

In short, it cut across and to the core of the 'organizing principlen of al1 provincial authority. If 

Parliament could so invade the heartland of provincial authority to get at intemperance, what 

prevented it from doing the same on whatever subject Parliament adopted as sufficiently 

pressing? From this perspective, jumping from the Canada Temperance Act to a generalized 

federal power to prescribe, 'what a man shall drink and what he shall nota was more than 

coloutful rhetoric. it also conveyed the seriousness of what was at stake in the jurisdictional 

daim on which the Canada Temperance Act rested. Without the mediating influence of the 

doctrinal refinements to come of 'pith and substancem and 'aspectm and 'necessarily 

incidental", the implications of the Canada Temperance Act to the organizing logic of al1 

provincial power probably seemed very serious. From this angle, Grieves and Fredericton 

perhaps illustrate the role that the subject matter of constitutional litigation played in the New 



Brunswick court's process of leaming federalism and of evolving from subordinate to 

coordinate federalism. The experience of k i n g  confronted with the Canada Temperance Act 

may have either contributed to a new level of awareness of "the logic of sections 91 and 92", 

or, it may at least partly explain the urgency for the articulation of that logic. Either way, for 

the New Brunswick judges, the outcome may have k e n  a deeper understanding of the 

implications and complexity of Canada's constitution. 

VI1 

In Gneves and in Federicton, Fisher did more than explain the criteria the Fathers of 

Confederation had used to design the division of powers. He gave his understanding of why 

he and the other Fathers of Confederation had wisely divided economic and social regulation. 

On the federal side, it was the desire for a common and unifonn system of trade across the 

country as a means for building a homogenous nation out of 'scattered settlementsn. On the 

provincial side, it was to provide for "local and municipal purposesn but more fundamentally, 

it was to ensure the "security of civil and property nghtsn. From this knowledge came the duty 

of the Court to "jealously to guard the rights of the individual and protect the rîghts of property 

from every infringement not plainly warran.!ed by the Constitutional Ad". 

From a modem perspective, this does not appear credible. The BNA Act is now firmly 

regarded as exclusively concemed with the relationship between levels of g~vernment.'~~ 

Indeed, to the extent that attempts to use the Act to protect individual rights are now 

remembered, the instances are al1 cases of provincial rather than of federal encroachment on 

individual rights.la Even these cases have b e n  overtaken by authoritative judicial statement 

that "human rightsn are not a discrete 'mattef within the scheme of the division of po~ers.'~' 

Even Fisher's colleagues had difficulty with Fisher's premise. As mentioned above, 

Allen shared Fisher's concern that an unqualified federal power over trade and commerce 

made the freedoms of individual New Brunswickers vulnerable. But he was also 

uncomfortable with the implication from Fisher that the responsibility of the court was to protect 

individual rights through the interpretation of the BNA Act. It was, said Allen. no valid objection 

that the effect of the Canada Temperance Act. "is to interfere with private rights, and to 

prevent persons from selling, as they think proper, property which they had aquired before 

the Act passed? Palmer in dissent was equally direct. Without mentioning Fisher by name, 

he accused him of rnistaking the Canadian for the Amencan constitution by having interpreted 



the BNA Act as if there were in Canada, 'powers reserved to the peoplen and "inahenable 

rights" on which neither Parliament of the local legislatures could legislate. "Even the Great 

Charter", said Palmer, 'does not pretend to protect or secure the rights and liberties of the 

people against Parliament, for it does not declare that these things shall not be interfered with, 

but that only what is done, shall be done by the law of the land, that is by Parliamentn.14g 

Such resistance to judicial enforcement of consfiutional rights was prevalent in late 

nineteenth century Canada.lso Although Fisher's language at tintes did suggest a bill of rights 

buried somewhere in the BNA Act, it would be highly surprising to find him in disagreement 

with this fundamental element of the prevailing Canadian belief system. His judgments were 

a celebration of the glorious constitutional tradition of Britain, where Parliament reined 

supreme. There can be tittle doubt therefore, that he meant what he said in reply to Palmer, 

that he had, "never intimated or entertained the idea that there was any reserved power in the 

British North America Act, 1867".15' But this left the question unanswered: What was the 

relationship between the power of the legislatures to make laws on property and civil rights and 

the protection of those rights? And what was the role of the Court? 

The answer, unavoidably speculative, appeared to have five components, four of which 

were more or less expressly stated and the fifth that was implied. The first was clearly stated, 

that Confederation had established a mandate for the protection of the rights of individuals. 

The second, stated with equal clarity, was that provincial legislatures were given the direct and 

primary responsibility for discharging this mandate, which was embodied in their power to 

make laws on property and civil rights. The third element, more indirectly stated, was that the 

responsibility of the legislatures consisted largely in exercising their powers in accordance with 

the guidance provided by British constitutional tradition, learning and example. The fourth 

element, more opaque, was that it was the duty of the Court to guard against violations of 

rights not warranted by the constitution. Essentially, this seemed to mean not legislated by the 

local legislature acting under 92(13). 

To understand how these elements fitted together for Fisher in the context of 

federalism, it is helpful to recall our discussion of the provincial nghts movement. To David 

Mills, Edward Blake, and Oliver Mowat, provincial jurisdiction over property and civil rights was, 

"[the] authority to establish for the intercourse of the several members of the body politic with 

each other those rules of good conduct and good neighbourhood which are calculated to 

prevent a conflict of rights and to ensure to each the unintempted enjoyment of his own, so 

far as is reasonably consistent with a corresponding enjoyment by othersW1? It encompassed, 



as it seems to have for Fisher, "every relation in the state of society relating to pnvate life".?u 

It encompassed virtually al1 pnvate transactions between individual citizens, as well as those 

aspects of govemment activity which affected the individual's religious, civil or political 

liberty? It was axiomatic that al1 such rights were subject to limitation by constitutional 

authority, but it was equally axiomatic that such limitation was a responsibility solely for 

provincial legislatures acting in accordance with responsible self-government. This was more 

than a demand for power. It rested on confidence and faith in local democracy. Provincial 

legislatures were closer to local communities, closer at least, than the Dominion Parfiament. 

Accordingly, they could be counted upon to be more responsive to local values, customs and 

opinions when exercising the power to legislatively define or curtail property and civil rights.'" 

They were less likely to make mistakes and more likely to take corrective action when 

mistakes were made, than was the more distant and more heterogeneous Dominion 

Parliament. There, divisions between groups based on language, religion or regional interests 

were more likely, and less likely to be bridged by shared values or common interests. The risk 

was therefore greater of laws that were oppressive because made by some groups against 

others. '56 

On this theory, federalism was by its nature a system that protected not only 

community rights but individual rights, subject to certain conditions being met?' One of the 

most important conditions was that political accountability to the wmmunity needed legal 

protection; the value of relative proximity and communal homogeneity would be lost if 

legislative decisions were subject to interference and adjustment by an authority that had less 

of both; hence the demand for provincial autonomy as the necessary condition for provincial 

self-government, discussed earlier. 

This understanding of federalism, very similar to that of the American anti-federalists 

from a century before, fits well with the four elements of Fisher's thinking described above.'" 

It also suggests the implicit fifth element, namely, the greater risk posed to rights by the more 

remote and diverse Dominion Parliament. Fisher was doing no more than Blake or Mills did 

in the House of Commons, expressing the virtually self-evident proposition (for him) that the 

rights of the people would be better protected if left in the hands of the provincial legislature, 

by virtue of that legislature's greater accountability to the holders of those nghts. M a t  he 

added was the role of the courts, not to protect rights directly but indirectly, by interpreting the 

jurisdiction over property and civil rights with jealous regard for the people's access to local 

legislatures on matters affecting their rights. In other words, with jealous regard for the swpe 



and integrity of provincial self-government. 

On this last point, it is worth noting the tendency of Mills, Blake and Mowat to 

characterize Dominion intervention into provincial affairs through (for example) the 

disallowance of provincial legislation, as interference with the peoples's rights by a 'foreign* 

govemment? What they meant was a govemment foreign to the community of interest that 

they posited with respect to "local matters" and especially with respect to the limitation of 

property and civil rights. In Fredericfon, there is a strong implication of the same attitude in 

the spectre, raised not only by Fisher but also by Allen and Wetmore, of a Parliament able and 

likely to dictate 'what a man shall dnnk and what he shall not" or to "say how you shalf feed 

your home or manage your householdn. 

This positions Fisher's Fredericton and Grieves judgments as rudimentary articulations 

of core elements of provincial nghts thinking. Such an interpretation is consistent with the 

earlier conclusion that he rooted his interpretation of heads of power in an overall 

understanding of the division of powers that generally differentiated between Canada as one 

economic comrnunity and the provinces as distinct social communities. It fits well with his 

insistence on W(l3) as inviolable from federal encroachment, notwithstanding his inability to 

convincingly reconcile that exclusivity either with the "notwithstanding" or 'deemingw clauses 

of section 91. Further, it is consistent with Fisher's long and deep history in the battle for 

responsible self-government, with al1 its arguments for the protection of the rights of the people 

through the elimination of extemal interference in the control of the legislature over local 

govemment. Fisher spent years making those arguments in the legislature in Fredericton. It 

seems likely that he went to Quebec and to London with the association of that assembly with 

the rights of the people fimly embedded in his understanding of the constitution. His motion 

at Quebec, that both local and national govemments be built on the British rnodel, suggests 

as much. He was steeped in the two defining events of British North American constitutional 

experience, namely, self-government and Confederation. The Duke of Newcastle might have 

k e n  right that Fisher was "one of the worst public men in the British North American 

provincesn, but he was nevertheless one well positioned to make and care about the 

connection between these two seminal events. 

This interpretation of Fisher is supported by Phillip Buckner's thesis that the provincial 

rights movement may have had more support in the Maritimes than has been recognized, 

given that many Maritime opponents of Confederation drew on the themes of localism and 

provincial autonomy that figured so largely in the later provincial rights movernent."1° It might 



modestly reinforce that thesis. It might also indicate that in New Brunswick, these themes of 

localism and autonomy eut across the divide of opposition to and support for Confederation, 

just as they did in Ontario and other provinces. As Vipond and Romney have persuasively 

shown, the involvement of Brown and Mowat and other leaders of Ontario's Refom Party with 

Confederation was not inconsistent with subsequent advocacy of the provincial rights position. 

Fisher rnay point to the same conclusion for New Brunswick. 

Fisher rnay also provide insight on the priorities of the Maritime version of provincial 

rights. The protection of provincial revenue sources was obviously very important to him: he 

interpreted subsection 92(8) as a virtual constitutional guarantee of licensing revenues against 

interference from federal legislation. Wetmore was equally strong on this point. When 

Fredericton, reached the Supreme Court of Canada, so was Henry of Nova Scotia.16' ln the 

case of Fisher, this concem for provincial revenues was linked to his description of the overall 

plan behind the division of powers and the 'good govemment" that both levels of govemrnent 

were to achieve together. In the context of a judgment that reads overall like a provincial rights 

mode1 of Confederation, this emphasis on revenues rnay be evidence that in a Maritime 

context, autonomy had to mean fiscal autonomy and not only legal autonomy simply because 

the former could not be taken for granted. This suggests a different perspective from the 

Maritime preoccupation with 'better ternis" than is common in the literature. It rnay not have 

shown disinterest in provincial rights thinking. It rnay have been an application of provincial 

rights thinking. 

But the main point is that Fisher reinforces the growing support in the literature for the 

view that the inspiration for provincial rights was much more pan-Canadian than previously 

thought? If a New Brunswick judge of Fisher's generation and background possessed a 

provincial rights understanding of the BNA Act as eariy as 1879, it becornes plausible to 

suggest that the provincial rights rnovement of the 1880's and 1890's rested on an 

understanding of Confederation, and of federalism generally, that had deep and perhaps pre- 

Confederation roots in the political and legal culture of not only Ontario but of New Brunswick 

as well. In this context, the fact the Fisher made some of these connections in constitutional 

adjudication is of interest. It rnay support both Romney and Vipond that the connection 

between provincial rights and responsible govemrnent was a legal and not solely a political 

understanding of Confederation. Fisher was not articulating the rudiments of the constitutional 

theory of the movement in a political forum, but in the course of a judicial interpretation of the 

BNA Act. He was at least one prominent late nineteenth century Canadian jurist who 



understood that the arguments for provincial rights were legal arguments. 

Here however, an important distinction between Fisher and the wider intellectual 

context for provincial rights needs to be made. Like David Mills, Fisher linked provincial 

jurisdiction with liberty but it seems clear that Fisher's conception of liberty was not the abstract 

and analytical legal liberalism to which Mills ascribed. Fisher's conception of liberty almost 

certainly was not of the late nineteenth century but instead, of an earlier age. Indeed, it 

probably had more in it from the seventeenth century than from the nineteenth century.'" This 

links to another point of differentiation between Fisher and Milts, Fisher's grandly discursive 

approach to adjudication. Mill's liberalism went hand in glove with the abstract, objective and 

apolitical legal reasoning of the late nineteenth century, called the rule of law tradition by Risk 

and others. Applied to federalism by Mills and others, this meant the legal relations between 

the provinces and the Dominion were to be defined by judicial definition of the sphere of 

autonomy of each, through interpretation of the ENA Act by the same principles of 

interpretation that applied to the establishment of the boundaries in al1 other legal relations. 

This generality assured judicial objectivity. lt also assured provincial success, due to the 

conviction that autonomy was embedded within these general principles. 

In contrast to this model, Fisher's liberalism was manifested through a more pre- 

classical legal consciousness in which law was more dependent on social context. The law 

embodied the principles and policies thought to be the right ones for each category of legat 

relations, or more specifically, for the social order that each category of legal relations was 

expected to represent. Thus Fisher did not react to the Canada Temperance Act on the basis 

of principles applicable throughout the law or throughout the law of statutory interpretation. 

He reacted to it on the basis of the ectectic amalgam of principles, history, traditions and 

policies that he thought of as distinctively constitutional. 

This cornparison obviously depends, with slight evidence, on a great simplification of 

two very different and complex modes of thinking. Nevertheless, it captures enough of the 

truth of each way of thinking and of the difference between Mills and Fisher to support the 

following observations. The first is that Fisher possibly contributes to our understanding of the 

relative weight of the influences that, according to Vipond especially, contributed to the legal 

theory of the provincial rights movement, and to its success through the Pnvy Council. Vipond 

emphasizes the legal liberalism of the late 1 gm century and its methodological manifestations 

in legal formalism or rule of law thinking, but also argues from the continuity of provincial rights 

with the experience of provincial self-government. Liberty was fundamental to Fisher's thinking 



but his judicial style was more consistent with the understanding of law and of judging that 

legal fomialism or rule of law thinking displaced. But what he shared with the advocates of 

provincial rights was the experience and understanding of provincial self-government. The fact 

that this was enough commonality to produce significant convergence between his 

constitutional vision and that of the broader provincial movements may emphasize the extent 

to which provincial self-government was the driving core of the provincial rights movement. 

The second point is that, in the wntext of this complex rnix of paraflels and ditferences, 

Fisher's generation and background speak to the complex continuity between the intelledual 

influences of the late nineteenth century with older and more diffuse patterns of thinking. In 

a small way, he contributes to our appreciation of the difficulty of untangling the strands of 

political and legal thought that came together, not only in the provincial nghts movement but 

across the spectrum of constitutional thought, in the eariy years of Confederation. 

Wll 

The Gneves and Fredericton judgments of Charles Fisher amply reward careful 

reading. To be sure, they do not achieve the heights of statesmanship and grand eloquence 

that Fisher strived after. But they do contain an interesting and provocative explanation of the 

underlying structure of the division of powers by one who participated in the Quebec and 

London conferences. This in itself makes the judgments of historical value, for few of the 

Maritime fathers ever spoke (or wrote) a any length or in any depth about their understanding 

of the nature or purpose of the division of powers agreed to at Q u e b e ~ . ' ~  

Fisher's judgments can therefore be read as an attempt to belatedly state a New 

Brunswick position on Confederation and the shape of the federal system of govemrnent that 

it brought into existence. As such, they show that at least one Maritime Father of 

Confederation believed that the ternis of union agreed at Quebec were intended to create a 

far more decentralized federation than the BNA Act has k e n  generally assumed to have 

contemplated. To be sure, Fisher thought that federal powers in the area of economic 

regulation were of crucial importance to the building of a new nation, and he accordingly 

agreed with Ritchie that they embraced intra-provincial as well as inter-provincial and foreign 

trade. He would not have agreed with the Privy Council's eventual evisceration of the trade 

and commerce power. But Fisher also believed that several heads of provincial jurisdiction, 

especially subsection 92(13), were of equal or even greater importance to the success of the 



federal system of govemment that the BNAAct established. Clearly, he could not have shared 

the view of Macdonald and other leading centralists, that the provincial govemments were to 

be subordinate and infenor to that of the Dominion both in political importance and legal status. 

To Fisher, the operation of provincial legislatures was the element of the Confederation 

compact that ensured the continued operation within British North America of the principles 

of the glorious British constitution. The matters assigned to the federal government were of 

great practical importance, but it was the legisfatures of the provinces on which the property 

and liberty of the subject depended. Accordingly, Fisher would have agreed with Macdonald 

that provincial jurisdiction extended only to local matters, but he would not have drawn 

Macdonald's conclusion, that this meant that provincial powers were of less importance than 

those of the national pariiament. To him, the property and civil nghts jurisdiction was a matter 

of local jurisdiction precisely because it was too important to trust to the distant and relatively 

unaccountable national assembly. 

Fisher's identification of the provincial jurisdiction over property and civil rights with 

British regard for private property and individual liberty is undoubtedly the most interesting and 

suggestive aspect of his judgrnents. It shows that he regarded the responsible self- 

govemment that each of the confederating provinces had achieved before Confederation as 

the constitutional context within which the division of powers was to operate. For him, 

provincial legislatures had been given the property and civil rights jun'sdidion so that they could 

continue to serve the role they had played ever since the achievement of responsible self- 

government - the protection of private property and other civil rights. In the pre-Confederation 

era, the threat had come from royal govemors acting in accordance with the wishes of the 

distant colonial office and a local and politically unaccountable elite. In the post-Confederation 

era, the threat came from the national Parliament of a geographically large and sociologically 

diverse countv in which the representatives of the people of New Brunswick were a small 

minority. All of this supports and reinforces scholarçhip that argues that the mid-nineteenth 

century battle for responsible self-government before Confederation was the intellectual and 

cultural backdrop against which constitutional debate was conducted in the early decades of 

Confederation. More particulariy. it supports and reinforces the view that the provincial rights 

movement can to some extent be seen as a continuation of the pre-Confederation campaign 

within the separate colonies of British North America for responsible self-government under 

the umbrella of the British Empire. 

The relationship between property and liberty and the legislative assemblies of the 



provinces was, of course, a good deal more complex and controversial than Fisher was aware 

or willing to acknowledge. Nevertheless, what he attempted in Grieves and Fredericton was 

the creation of a constitutional jurisprudence that treated the BNA Act as the constitutional 

document that it was obviously intended to be. This is what took him beyond Ritchie's reliance 

on the ordinary canons of statutory construction as he attempted to fit sections 91 and 92 

within the British constitutional tradition and the nation-building aspirations of the founding 

fathers. In making this attempt, Fisher took constitutional jurisprudence beyond the rather 

sterile debate as to what the ambiguous wording of sections 91 and 92 truly "meant." As much 

as his garbled presentation would allow, his judgments openly stated the political and legal 

values, ideas and assumptions on which they rested. Accordingly, they invited debate and 

criticism on the fundamental question of the nature and purpose of the government and 

country that the BNA Act brought into existence. Fisher recognized that these fundamental 

questions were always at issue whenever the courts tried to define the boundary between 

federal and provincial jurisdiction, especially where controversial legislation such as the 

Canada Temperance Act was concemed. In this sense, his judgments were prernised on the 

open acceptance of the necessarily creative and political dimension of constitutional 

adjudication. They were in this sense more honest and forthnght, and a good deal more 

interesting, than much of the constitutional jurisprudence by which they were soon to be 

superseded. 

This invites emphasis on one final point. Critics of the Pnvy Council have said that it 

imposed a decentralized constitution on Canada as part of an imperial agenda of divide and 

rule. But the focus on the explanation for the Council's bias in favour of the provinces in 

constitutional cases has perhaps obscured recognition of a broader forrn of intellectual 

lmperialism that operated through the Privy Council, that of legal positivism, formalism or 

liberalism. From this perspective, the concem that the PRvy Council cut Canada off from a 

centralist constitution is perhaps subsumed in a larger concern that the Privy Council cut 

Canada off from the rich cornplexity of the blueprint of the founding fathers and from a 

jurisprudence that was worthy of that rich complexity because it was based on functionalism 

and fundamental principle instead of the parsing of words. 
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[ S a i n t  John] Globe (23 June ,  1 8 7 9 ) .  
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F r e d e r i c t o n ,  s u p r a ,  a t  p .  188 .  

[ S a i n t  J o h n ]  Globe 27 ,  O c t o b e r ,  1879, a n d  2 9  October ,  1 8 7 9 .  T h i s  i s  
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C o n s t i t u t i o n a l  Powers o f  P a r l i a m e n t  and of t h e  Local L e a i s l a t u r e s  under  
t h e  B r i t i s h  Nor th  Amexica Ac t ,  1861 ( S a i n t  John ,  Sun P u b l i s h i n g ,  1884)  
a t  p .  46. 

The s t o r y  o f  t h e  p a s s a g e  a n d  en fo rcemen t  o f  t h e  New Brunswick 
p r o h i b i t i o n  l aw  o f  1856 ,  a n d  of  t h e  e l e c t i o n  t h a t  i t  p r e c i p i t a t e d  is 
r e t o l d  i n  W . S .  MacNutt ,  New Brunswick: A H i s t o r v  11784-1867 1 (To ron to ,  
MacMillan,  1 9 6 3 ) ,  p p .  358-362, and  in S. K. Chapman, "The Mid -Nine t een th  
Temperance Movement i n  New Brunswick a n d  Mainew,  (1954)  , 2 5  Canadian  
H i s t o r i c a l  Review 43, a t  pp. 53-58. S e e  a l s o  T.W. Acheson, S a i n t  John:  
The Makina o f  a C o l o n i a l  Urban Conununitv (To ron to ,  U n i v e r s i t y  of  
To ron to  P r e s s ,  1985 )  a t  pp. 138-159; James  Hanney, His torv  o f  N e w  
Brunswick ( S a i n t  John ,  l g O g ) ,  a t  pp. 173-179 and ,  by t h e  same a u t h o r ,  
The L i f e  and  Times o f  S i r  Leonard  T i l l e v  ( S a i n t  John,  1 8 9 7 ) ,  a t  pp. 
212-219. 

The p r o h i b i t o r y  l aw  of 1856  was widely d i s r e g a r d e d .  Some o b s e r v e x s  
c l a i m e d  t h a t  it was o n l y  e f f e c t i v e l y  e n f o r c e d  a g a i n s t  t h o s e  t o o  poor  
t o  s e c u r e  t h e  s e r v i c e s  o f  a lawyer .  O t h e r s  emphas i zed  t h e  h a b i t s  of 
l aw-b reak ing  t h a t  t h e  l a w  engendered,  a n d  t h e  "sys tem of e s p i o n a g e ,  
e v a s i o n  a n d  c o n t e n t i o n "  t h a t  its enf orcemen t  r e q u i r e d .  These 
c o m p l a i n t s ,  t o g e t h e r  w i t h  t h e  d e c l i n e  i n  p r o v i n c i a l  c u s t o m s  r evenue  
t h a t  t h e  ban  on  i m p o r t a t i o n  p r e c i p i t a t e d ,  e n c o u r a g e d  t h e  L i e u t e n a n t  
Governor ,  Thomas Manners -Sut ton  (who was a t  a n y  r a t e  p o o r l y  d i s p o s e d  
t o  t h e  Government of F i s h e r  and T i l l e y )  t o  u n i l a t e r a l l y  f o r c e  an 
e l e c t i o n  which  r e s u l t e d  i n  a r e s o u s d i n g  defeat f o r  t h e  gove rnmen t  and 
p e r s o n a 1  d e f e a t  f o r  t h e  m a i n  proponent  of p r o h i b i t i o n ,  L e o n a r d  T i l l e y :  
see Davis ,  s u p r a ,  p .  45; MacNutt, s u p r a ,  a t  pp. 358-362; Chapman, 
s u p r a ,  a t  p p .  53-59; a n d  Hannay, The Life a n d  Times O f  S i r  Leonard 
T i l l e v ,  s u p r a ,  e s p .  a t  p.  216.  

Gr i eves ,  s u p r a ,  a t  p.  20; F r e d e r i c t o n ,  s u p r a ,  a t  p. 172 .  

Gr i eves ,  s u p r a ,  a t  p .  20 a n d  p. 22; Fredericton, s u p r a ,  a t  p. 1 7 3  and 
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G r i e v e s ,  s u p r a ,  a t  p .  6; F r e d e r i c t o n ,  s u p r a ,  a t  p. 161. 

As s t a t e d  above ,  t h e  b i l l  w a s  i r i t r o d u c e d  b y  T i l l e y  as  a p r i v a t e  
member's b i l l ,  n o t  a government  measure.  I t  w a s  a d o p t e d  b y  t h e  narrow 
marg in  o f  2 1  t o  18 .  T i l l e y  w a s  t h e  P r o v i n c i a l  S e c r e t a r y  a t  t h e  tirne, 
and  t h e  r e s p o n s e  o f  h i s  government  c o l l e a g u e s  is o f  some i n t e r e s t s  i n  
t h e  p r e s e n t  c o n t e x t .  T h r e e ,  i n c l u d i n g  W i l l i a m  R i t c h i e ,  v o t e d  a g a i n s t  
t h e  measure  a n d  T i l l e y ,  w h i l e  t h r e e  o t h e r s ,  i n c l u d i n g  F i s h e r ,  v o t e d  
w i t h  T i l l e y .  Given  t h e  v i e w s  h e  e x p r e s s e d  i n  Grieves a n d  Fredericton 
i t  seems u n l i k e l y  t h a t  F i s h e r  was m o t i v a t e d  by g e n u i n e  s u p p o r t  f o r  t h e  
measure .  It i s  more l i k e l y  t h a t  h i s  m o t i v a t i o n  w a s  the s t r i c t l y  
p o l i t i c a l  o n e  o f  m a i n t a i n i n g  t h e  s u p p o r t  o f  T i l l e y ,  a n d  t h e  Sons  of 
Temperance t h a t  T i l l e y  a t  t h a t  time headed ,  f o r  h i s  n a s c e n t  l i b e r a l  



P a r t y .  T h i s  would e x p l a i n  h i s  a p p a r e n t  f a i l u r e  t o  speak  on b e h a l f  o f  
t h e  b i l l  a n d  h i s  w i l l i n g n e s s  t o  v o t e  a g a i n s t  T i l l e y  on a mot ion  o f  
amendment t h a t  would have s e e n  t h e  law come i n t o  e f f e c t  i n  t h e  summer 
of 1856 r a t h e r  t h a n  on t h e  f i r s t  of  J anua ry  of  t h a t  yea r .  See  New 
Brunswick, J o u r n a l s  o f  House o f  Assembly ( l 8 5 5 ) ,  February  1 - A p r i l  20, 
a t  pp. 247-248. 

3 4 .  The q u o t a t i o n s  from t h e  l e g i s l a t i v e  debate  o n  t h e  1iqi;or b i l l  o f  1855 
are t aken  from t h e  s e r i e s  of ar t icles t h a t  George E.  Fenety p u b l i s h e d  
i n  t h e  [ S a i n t  John]  Progress ,  s t a r t i n g  on J a n u a r y  6, 1894 ,  and  e n t i t l e d  
" P o l i t i c a l  Notes :  A Glance a t  t h e  Leading Measures C a r r i e c i  i n  House o f  
Assembly o f  N e w  Brunswick from t h e  Year 1854". The q u o t a t i o n s  come 
£rom No. 7 and  1 4  o f  t h e  series, which r a n  t o  twen ty  numbers and which 
was in t ended  as a c o n t i n u a t i o n  o f  L i b e r a l  h i s t o r i a n  George F e n e t y ' s  
P o l i t i c a l  Notes and Obse rva t ions ,  pub l i shed  i n  1867. 

3 5 .  N e w  Brunswick, J o u r n a l s  of t h e  House of  Assemblv, 1856, 1 4  February  - 
1 May, a t  p .  126. 

I b i d ,  a t  p .  127. 

37 .  Timothy Warren Angl in ,  t h e  S a i n t  John newspaper e d i t o r  and Member o f  
Pa r l i amen t  f o r  G louces t e r  s t e p p e d  down from h i s  p o s i t i o n  of Speaker  o f  
t h e  House o f  Commons, " to  p r o t e s t  most so lemnly  a g a i n s t  l e g i s l a t i o n  of 
t h i s  kind". I t  was, s a i d  Angl in ,  l e g i s l a t i o n  of " t h e  most p e r n i c i o u s  
c h a r a c t e r  t h a t  can  p o s s i b l y  be  conceived,  a n d  a l s o  of t h e  most 
t y r a n n i c a l  n a t u r e " .  It r e s t e d  on a  d e c l a r a t i o n  " t h a t  i t  is  t h e  r i g h t  
o f  t h e  m a j o r i t y  i n  any p o r t i o n  o f  t h i s  Dominion t o  d i c t a t e  t o  t h e  
m i n o r i t y  of  t h e  p e o p l e  what t h e y  s h a l l  e a t  and  what t h e y  s h a l l  d r i n k ,  
a n d  what o p i n i o n s  t h e y  s h a l l  p r o f e s s ,  o r  even  what t h e y  s h a l l  wear".  
I n  response ,  David M i l l s ,  a r g u e d  t h a t  t h e  S c o t t  A c t  r e s t e d  on  t h e  same 
p r i n c i p l e  a s  e x i s t i n g  laws t h a t  p r o h i b i t e d  t h e  s a l e  of  i n t o x i c a t i n g  
d r i n k  w i t h i n  two m i l e s  of any  p u b l i c  work and  t h e  s a l e  of l i q u o r  t o  
I n d i a n s .  I t  w a s  s imply  an  e x t e n s i o n  of  t h e  p u b l i c  h e a l t h  conce rn  on 
which t h o s e  more l i m i t e d  p r o h i b i t o r y  laws r e s t e d .  T h e  S c o t t  A c t  was, 
s a i d  M i l l s ,  " p o l i c e  l e g i s l a t i o n  des igned  f o r  t h e  g e n e r a l  wel l -be ing  o f  
t h e  community" . I t  w a s  i n d i s t i n g u i s h a b l e  from l a w s  that: r e s t r i c t e d  t h e  
c a r r y i n g  of  o f f e n s i v e  weapons. I c  was a l s o  i m p o r t a n t  i n  M i l l s '  view 
t o  remember t h a t  t h e  law would have t h e  e f f e c t  o f  reducing  t h e  burden  
which t h e  e v i l  o f  intemperance p l a c e d  on t h a t  p a r t  of t h e  p o p u l a t i o n  
t h a t  was a l r e a d y  "sober  and indus tri ou^'^. It seems p l a u s i b l e  t h a t  
M i l l s  p o s i t i o n  may have t o  some e x t e n t  r e f l e c t e d  h i s  membership i n  t h e  
Government. I n  l i g h t  of t h e  argument of t h i s  c h a p t e r  t h a t  F i s h e r ' s  
j u d i c i a l  i n v a l i d a t i o n  of t h e  S c o t t  Act rested on a rud imen ta ry  
p r o v i n c i a l  r i g h t s  unde r s t and ing  o f  Confede ra t ion ,  M i l l s  s uppor t  f o r  t h e  
A c t  is  i n t e r e s t i n g .  See Canada, House of Commons Debates (1878), Vol. 
5 ,  a t  pp. 2402-2403 and p .  2405-2406. 

38. J. T r a v i s  t o  S. L. T i l l e y  ( 3  August,  l 8 8 2 ) ,  NAC, T i l l e y  Papers ,  v o l .  21, 
N a t i o n a l  A r c h i v e s  o f  Canada; s e e  a l s o  B e l l ,  s u p r a .  T r a v i s  was 
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Chapter 5 

Federalism, Nationalism and Constitutional Stability: The 
Constitution According to Acalus Palmer 

The Fredericton1 case is the centre of this thesis because it best shows the judges Of 

the New Brunswick Supreme Court in transition from the subordinate federalism of ChaOdlefl 

to the coordinate federalism of Maritime Bank.' Fisher's judgment has been profiled becsrise 

it best articulates the explication of the overall architecture that each of the judges in Ihe 

Fredericton majority to some extent shared. In addition, Fisher is simply the most intereSting, 

particulariy in the link he made within constitutional adjudication with some of the fundarrteotal 

influences of the provincial rights movement. 

Acalus Palmer, the dissenter, fundamentally disagreed with Fisher's understanding of 

Confederation. He rejected the assumption, common to al1 of the majority, that the provirices 

as the relevant community of interest for matters, such as intemperance, that concernôd or 

threatened the social fabric. He instead portrayed intemperance as a threat of national 

dimensions that needed to be addressed as such, at least if Parliament made tfiat 

determination. Obviously, this reflected what he thought about the seriousness of 

intemperance. But it also flowed from his rejection of Fisher's idea that Canada was an 



economic union. For Palmer, it was a new society. Palmer also disagreed vehemently ~ i t h  

Fisher on the mechanism chosen by the founding fathers for the ernbodiment within the BNA 

Act of the principles of the British constitutional tradition, including the protection and s e c d v  

of property and other individual rights. Fisher said it was the division of powers. Palmer 

responded that it was the construction of the constitution of both federal and provincial 

govemrnents in accordance with the British model of the ubalanced constitutionn. This meant 

that the BNA Act, in true fidelity to British precedent, left the protection of property and other 

rights to Parliament or to the legislatures, depending on which had jurisdidion over the 

legislative 'matter". It meant Fisher was trying to take the court beyond its proper station- It 

rneant he was threatening Canada's constitutional stability. 

Separate consideration of Palmer is important for three reasons. First, the challenges 

Fisher not only on his understanding of the BNA Act and of the balance of power bmveen 

Parliament and the legislatures but also on his account of the objeds of Confederation and 

their relationship to the constitutional values of ~ritish, and therefore Canadian, 

constit~tionalism. Most obviously, where Fisher ernphasized the special importance of the 

jurisdietion over property and civil rights, Palmer emphasized the breadth and sweep of 

Parliament's powers. Where Fisher ernphasized individual liberty, Palmer emphasized 

constitutional and social stability. Where Fisher emphasized the role and responsibilities of 

judges, Palmer emphasized the role of Parliamentary institutions and of executive poliuer, 

particulariy the executive power of the central state. Where Fisher impkitly expressed his own 

confidence and the confidence of the founding fathers in local democracy, Palmer emphasized 

the importance to the Confederation scheme of appointed üpper houses of "sober second 

thought". Finally, where Fisher ernphasized the continuation of the provinces as distinct 

communities joined together through Confederation by common econornic interests and 

matching (and limited) federal powers, Palmer emphasized Confederation as the creation of 

a new and common nationality held together by a federal government with powers broad 

enough to address matter deemed by the national govemment to be of national interest. BY 

seeing Palmer's challenge to Fisher at this level, we can see that the disagreement within the 

court in Fredericton was deeply rooted on issues that Palmer and Fisher thought fundamental. 

The second reason for looking at Palmer in more detail is that he represents the 

opposite tradition from Fisher in the New Brunswick readion to Confederation. He supported 

Confederation, not on the basis that it would protect the position of the provinces, but on the 

basis that it was close enough to a legislative union to be an acceptable alternative to outright 



abolition of the provinces. His judgment in Fredericton, taken together with his parliamentary 

speeches, can be read as an attempt to interpret the BNA Act so that it cauld function as much 

as possible like the legislative union that he would have preferred. The speeches and 

Fredericton together give the outlines of the constitutional rationale for this attitude to 

Confederation, which was shared in New Brunswick among those who, like Palmer, preferred 

a legislative union but accepted Confederation as the best that could be achieved, and those 

who, like Allen, opposed Confederation because it called for a federal and not a legislative 

union. In this way, just as Fisher provides a look back on the branch of New Brunswick 

opinion that either embraced or spurned Confederation on whether or not it satisfied their 

desire for provincial independence and importance, Palmer provides a look back on the 

thinking of those who either rejected or accepted Confederation on the opposite criteria. 

Palmer's abiding preference for legislative union, or a federalisrn that was as close as 

possible to legislative union, also connects him to the broader Canadian attitude that saw a 

predominant national govemment at the centre of the BNA Act. Just as Fisher's judicial 

construction of a rudimentary provincial rights framework sheds light on the broader Canadian 

movement for provincial rights, Palmer's efforts to construct a defense of centralized 

federalism and relate it to constitutional adjudication, sheds light and perspective on the 

foundations in Canadian constitutional thought of that understanding of Confederation, 

whether from within or without New Brunswick. It will &e seen that Palmer's constitutional 

arguments reflect key elements of nineteenth-century toryism. Part of the interest in Palmer 

is that he took this approach with him from the floor of the House of Commons to the New 

Brunswick bench. 

This leads to the third reason for separate consideration of Palmer. In Fredericton, he 

defended the essential elements of the Chandlerapproach to division of powers analysis but, 

unlike Ritchie, provided a much broader constitutional rationale for it. He articulated the 

constitutional premises that, in his view, lay behind the words of the BNA Act and compelled 

their interpretation essentially in accordance with the interpretation that had b e n  given to 

them by Ritchie. His jurisprudence was, in this regard, more like that of Fisher, with whom he 

bitterly disagreed on the constitutional questions, than it was like that of Ritchie. whom he 

sought to vindicate. It was highly functional. It connected openly to the basic principfes and 

objectives that were larger than the words of the particular provisions dealing with this or that 

power, or even with al1 of the words of sections 91 and 91 taken togther. In short, Palmer also 

was prepared to judge constiutional cases in the grand style that historians now cal1 'pre- 



classicaln. 

Like Fisher. Palmer saw this larger framework of Principles and objectives as 

connected to the desire of the Fathers of Confederation for a federal constitution that was 

sornehow nevertheless 'similar in principle to that of the ~ n i t e d  Kingdom". But where Fisher 

saw the connection federalism and the British ~onstiitution in provincial responsibility over 

property and civil rights. Palmer saw it in the presenration of padiarnentary sovereignty as the 

fundamental operating principle of the consfiution. even with federalism. In this respect. he 

and Fisher taken together show how wide and fundamental the debate in Fredericton was 

relative to the more restrained and limited discussion and analysis observable in the 

constitutional jurisprudence of other nineteenth century courts. especially the Privy Council. 

II 

To see Palmer in these terms. it is necessary to place Fredericton in the context of his 

earlier career, especially his pariiamentary speeches on the constitution. M e n  Palmer came 

to the bench in 1878.4 he had just lost his seat in Parliament in the general election of that 

year. Although he had described himself as an 'independent liberal" during the MacKenzie 

administration. Macdonald and Tilley may have had little diffidb in thinking him deserving of 

reward. ln the New Brunswick eledions of 1865 and 1867, he had taken on the hopeless task 

of running in favour of Confederation against the anti-Confederation leader, Albert J. Smith, 

the "lion of Westm~rîand".~ Then in Parliament, particularly afier the 1874 election. Palmer 

showed himself to be an able supporter of some of the key elements of John A. Macdonald's 

nation- building platfom for the new country and a dependable supporter of Macdonald's 

constitutional positions. The latter showed through persistence and some effectiveness as 

cntic of the constitutional ideas and theones of David Milis, parliament's leading advocate for 

"provincial rights". 

Palmer came to the bench with a reputation for high legal ability. Writing in 191 1, 

William H. Tuck, then New Brunswick's retireci Chief Justice, remernbered Palmer as a 'great 

lawyef who 'had brain power equal to that of any man I ever k n e ~ . ~  Even Jeremiah Travis, 

who said little good about anyone but hirnself, had to ag- he was a talented and able 

lawyer.? On the other hand, he arrived on the bench With an equally strong reputation for 

questionable honesty. Born in 1820 in Westmorkrnd C O U ~ ~ Y .  the son of a long serving 

member of the legislative assembly, Palmer was cakd to the bar in 1846, having k e n  a 



student at law with Edward Barron Chandler, later Father of Confederation and then a leader 

of what young radicals like Fisher and Lemuel Wlmot liked to cal1 the 'compact partyn.* 

Quickly, Palmer got into ethical difficulties. Just one year after his admission to the profession, 

he was the target of three separate cornplaints from disgruntled clients that resuited in a public 

meeting at Dorchester. In 1848, a Banisters' Society motion recommended censure and an 

order to, "forthwith restore to the respective parties rnentioned in said report, the monies 

im properiy exacted from themn.' 

ln 1853, Palmer was again in trouble. In Doe v. Dobson, the Supreme Court described 

Palmer's initial fee on an appeal from a taxation of costs as 'extraordinary", 'rnonstrousn and 

"startlingly disproportionaten. "The concoction of such a Billw, said the Court, can only be 

explained by a system which might be adopted by a person who would put down every charge 

divisible by extreme ingenuity in the hopes that in the mass of extortion some few fragments 

might escape detectionn.10 The Barristers' Society expressed horror and deep concem for 

public confidence in the profession and requested the attorney general apply to the Court for 

an order requiring Palmer to show why he should not be struck from the role of attomeys.ll 

Nothing came of this and by 1861, Palmer was able to get elected as bencher of the Bar 

Society, something that said, in the view of several prominent lawyers, al1 too rnuch about the 

standards of the profession in New Brun~wick.'~ Eventually, Palmer was elected society 

president in 1877. By then, he had moved to Saint John in 186713 and been elected to 

Parliament in 1872 and then re-elected in the Pacific Scanda1 election of 1874. 

In Parliament, Palmer was a strong Canadian nationalist. He showed strong support 

for aggressive nation-building led by a federal govemment armed with the powers and the 

policies needed to build a new country and daim a continent. For example, he supported the 

govemment's involvement in railway construction in the west.14 He also supported the annual 

resolutions in supply through which Macdonald, after 1874, developed his "national policyn, 

built on tariffs designed to foster domestic manufacturing a~tivity,'~ perhaps at the cost of his 

seat in 1 8?8.16 Palmer's nationalism went almost to the point of thinking of Confederation as 

the achievement of Canadian independence. In a debate on possible application of British 

shipping law to Canadian tonnage, he claimed rights of self-government for Canada virtually 

the same as those of an independent country and saw this reflected in Parliament's power to 

rnake al1 laws necessary for the peace, order and good govemment of the country." He 

distinguished between the legal power of the Imperia1 Parliament to legislate for Canadian 

ships, which he conceded existed, and the constitutional nght to legislate for Canada, which 



he said did not exist. 

On constitutionai matters, the two most interesting speeches came in debates with 

David Mills. One was on the pemissible scope of the federal govemment's power to establish 

a Supreme Court and the other on Senate refonn and constitutional amendment. In both, a 

major theme for Palmer was the creation through Confederation of strong national institutions 

and the particular importance of those institutions to New Brunswick and other small provinces. 

In particular, both speeches show that Palmer saw federalism giving way where necessary to 

facilitate effective national institutions. This was consistent with the more general 

manifestation of Canadian nationalism and the association of it with Parliament's grand domain 

over the "peace, order and good govemment of Canadan. 

80th debates took place in 1875, and are, as between Mills and Palmer, best 

understood as skirrnishes in their larger debate about the essential character, even identity, 

of the BNA Act. The context for the Supreme Court debate was the authority of Parliament 

under S. 103 of the BNA Act to establish '... a general Court of Appeal for Canada ... for the 

better administration of the laws of Canada". Under this provision, the liberal govemment 

introduced a bill that proposed giving the new Supreme Court jurisdiction to hear appeals 

under provincial as well as federal law.18 

Mills opposed the bill and relied on the "federal principlen to support his argument that 

"the laws of Canada" meant (and could only mean) the laws of the federal govemment and not 

the law of the various  province^.'^ It could, said Mills, be no concern of the people of New 

Brunswick (for example) how the courts interpreted the laws which only applied to those who 

lived in Ontario." And if the people of New Brunswick were dissatisfied with the manner in 

which their own courts were constniing their own laws, the remedy was their control of their 

provincial legislature, not an appeal to a federal court largely composed of men with no 

experience of the laws of New Brunswick. Local provincial self-government, not judicially 

imposed national uniforrnity, was the only avenue of redress that was consistent with the 

"federal principlen. The very essence of the federal principle was that national institutions 

should only be concemed with matters affecting the whole nation, not those of direct concern 

only to those living in one of the federation's component parts. In contravention of this 

principle, the Supreme Court Bill treated "the whole judicial department ... as though this was 

a legislative union"." 

Palmer's rejection of the "federal principle" and the Millsian doctrine of constitutional 

duality was a mix of the theoretical and the practical. He started by saying, "the mode of 



argument adopted by the honourable member for Bothwell, drawn from the etemal fitness of 

things or what he called the federation principle, might be very well when applied to a question 

of policy, but was entirely out of place in discussing a mere question of law? He worried that 

some members, following Mills, %ere too apt to lose sight of the fact that they were not to 

decide what powers they [i.e. Parliament] should have, but simply what powers the British 

North America Act had givenn. This was to be done by the ordinary rules of statutory 

interpretation, including the principle that the arnbiguity of 'laws of Canadan was to be resolved 

by looking at the, "law and status of the parties affected by the Act before it was passed", so 

as to identify the "evils it was intended to remedy". These were revealed by the Quebec 

Resolutions, which spoke of a Court of Appeal 'for the Federated Provincesn, not Canada, 

and thus captured provincial as well as federal law? This showed that the evil that the 

Fathers had targeted was the inabifity of the 'smaller Provinces" to support Courts of Appeal. 

Against this background a 'General Court of Appeal for Canada" meant exactly what Mills said 

it could not: a court with jurisdiction to hear appeals under provincial law. 

Overall, Palmer's analysis of section 101 built on several of the themes that ran through 

the rest of his speeches on the constitution and on into his rulings in constitutional cases. 

First, he was a Canadian nationalist who generally identified with strong national institutions 

that transcended federal-provincial jurisdictional boundaries. Palmer's federalism was 

definitely not one of water-tight compartments, at the legislative, the executive, or judicial 

l e ~ e l s . ~ ~  Another and closely related tendency was the particular association of the interests 

of New Brunswick, and of other small provinces, with these national institutions rather than with 

provincial institutions. The national parliament, the federal executive and other national 

institutions had the capacity to provide to the small provinces what they could not provide to 

thernselves. A third and broader theme also refiected in the Supreme Court speech was the 

understanding of law in general and of constitutional law in particular that lay behind Palmer's 

explanations of Confederation and of the BNA Act. He insisted on a sui generis treatment of 

the BNA Act with interpretations based on the specific words of each section and upon the 

specific history of Confederation, rather than on a general theory of federalism. 

Palmer's speech on Senate reform and the process of wnstiiutional amendment built 

on each of theses themes and introduced another: the role of Confederation as bulwark 

against democratic excess and as a guarantor of political and social order. Mills began the 

debate by arguing it was necessary to, 'confer upon each province the power of selecting its 

own senators and to define the mode of their selection". Again consistency with the "federal 



principlen was the objective.25 It was an anomaly for Mills that a federal constitution should 

give the central govemment the power to appoint those who were intended to represent the 

constituent states within the national legislature. The Senate was a federal rather than a 

national body. It had never k e n  intended to perfom the kind of general legislative function 

that the House of Commons, as an elective body, had been designed to discharge. But the 

senators could only be expected to effectively discharge their limited but essential task if they 

acted as genuine representatives of the provinces; the sovereign entities whose interest they 

were supposed to protect. In Mills' view, this imperative dictated provincial rather than federal 

appointment or, if provinces so wished, provincial efection of senators. 

Mills anticipated the challenge that he knew would corne from the 'Honourable member 

for Saint John". In 1874, Palmer had argued that Parliament had no right to amend any part 

of the constitution without the consent of the provinces. Melodramatically, he had described 

the contrary suggestion from Mills as, 'decidedly vicious". Now Mills explained that Palmer 

was under the fundamental misapprehension that the BNA Act created a single indivisible 

constitution. Instead, it created two distinct and complete constitutional orders, that of the 

govemment and Parliament for the whole Dominion and that of the separate, sovereign and 

independent provinces. As the Senate was part of the constitution of the national government, 

it followed that any amendment of the BNA Act relating to the Senate could in no way be seen 

as diminishing or affecting the constitutions of any of the provinces. Provincial approval (or 

even consultation) was not necessary. Parliament could unilaterally amend the Senate 

provisions just as any of the separate provinces could unilaterally change the mode by which 

it selected its legislative council. 

The argument was classic Mills. It relied on his bedrock principle of constitutional 

liberalism, that the role of constitutional law (as of al1 law) was to demarcate and enforce the 

boundaries within which each level of govemment (and al1 legal actors) could enjoy a sphere 

of absolute autonomy. The problem was that the theory did not fit well with Mills' immediate 

objective, which was to have the House of Commons recognize the Senate as a federal body 

subject to provincial appointment. It was at the very least peculiar that this federal body, which 

the provinces were entitled to control, was simultaneously to be seen as a part of the distinct 

constitution of the national govemment that could be changed without provincial consent. The 

provinces had the right to control the Senate by virtue of what Mills called Whe federal 

principle", but not the right to decide how they would exercise that control, or indeed, whether 

they would exercise it at all. 



Palmer tried to exploit the contradiction. He asserted that the essence of the federal 

principle was that no change could be made to a federal institution such as the Senate without 

the consent of the provinces for whose protection the Senate was created.'' For Palmer, 

echoing the views of Steadman, the fact that the separate provinces were self-governing 

before Confederation meant that the Imperia! Parliament could not have enacted the BNA Act 

without their consent. It could not therefore have provided for a Senate appointed by the 

federal executive without the same consent. It followed that the mode of Senate appointment 

could not be altered without the consent of the same self-goveming colonies. Accordingly, 

Mills was wrong to bring his resolution for imperial amendment before Parliament. Instead, 

he should have brought a resolution calling for a "joint [sic] convention of the provinces, 

afterwards initiating any measure on the subject in the Local Legislatures, and afterwards 

passing it through the Dominion Parliament". 

Palmer also challenged Mills' theory of constitutional duality even more directly than 

he had done so in the Supreme Court debate.18 He found it impossible to accept that the 

Constitution of Canada and of New Brunswick were distinct. He accepted each had, "a mode 

of govemment peculiar to its self", but the govemment and legislature of both operated under 

a single and indivisible constitutional regime. Confederation had been achieved because each 

of the original provinces, 'supreme in its own jurisdiction", had agreed to transfer certain of 

their powers to a central Parliament. But this transfer had k e n  subject to, "certain well 

defined conditionsn, one of which was that the transferred powers "be dealt with by a 

nominative Senaten. This showed, in Palmer's view, that the BNA Act forrned a seamless 

constitutional web, and that accordingly, Mills' theory of divided and separate jurisdiction in the 

area of constitutional amendment was plainty wrong. 

Mills had attempted to show that unilateral refonn of the Senate was pemissible 

because it did not 'diminish the powers of the local Legislaturesn. This was for Palmer an 

impossible dichotomy. The powers of the focal legislatures were a function of the compact 

under which the confederating provinces had agreed to transfer certain powers to a national 

govemment and Parliament of a certain character and composition. As Palmer rather cleverly 

pointed out, a Senate nominated by the federal executive was as much a part of that 

Parliament as an elected House of Commons. It followed that Parliament could no more 

reassign the power to appoint senators than it could unilaterally transforrn the House of 

Commons into an appointed bady. He described unilateral amendment as a 'dangerousu 

principle that would be "subversive of the independence of his Province". Either rnove would 



entitle the provinces to order the retum of the powers they had agreed to transfer to the 

national Parliament and govemrnent as part of the Confederation package. Obviou~ly, this was 

very much a contradual analysis, similar to a provincial rights analysis and it is important to 

note that Palmer invoked the provincial rights of New Brunswick on several Occasions in his 

career in Parliament? However, he invoked provincial rights on this issue to prevent a change 

that might weaken the preeminence of the centre in federalism by pütting the Senate in the 

hands of the provinces. 

In short, a Senate appointed by the national govemment and the existing division of 

powers were interconnected elements of a single constitutional framework. In making this 

argument, Palmer again distanced himseif from what he called Mills' theoming about the 

'etemal fitness of things"; the specific details of the 'compact of union" were deteminative, not 

constitutional theories. Mills had said a Senate intended to protect the provinces but appointed 

by the federal govemment was more consistent with a legislative union than a federal one to 

emphasize the seriousness of the mistake that he saw in the BNAAct. Pertiaps to emphasize 

the depth of his disagreement, Palmer responded by sharing that he had, at Confederation. 

supported the Quebec scheme of union even though his preference had been for a legislative 

union. He told Mills and the House he would support it still, if others joined him, as the best 

means of achieving 'equality" for New Brunswick and the other small provincas.' 

In this and the Supreme Court debates, Palmer tried to make, or to keep, 

Confederation as much like a legislative union as possible, the obvious limitations of the BNA 

Act notwithstanding. He clearly saw this as in the best interests of New Bninswick, hence the 

suggestion that a legislative union would mean provincial equality for New Bninswick. One 

side of Palmer's thinking on this might be suggested by the use he made of the inability of New 

Brunswick (and of Nova Scotia) to support a court of appeal in the Suprerne Court debate. 

The larger point may have k e n  that inequality was the consequence of federal rather than 

legislative union because of the differential capacity of provinces to utilire provincial powers. 

A broader explanation for the connection between legislative union and provincial 

equality is that Palmer's understanding of Confederation rested largely on the principles of 

nineteenthcentury t~ryism.~' This is seen most diredly in his opposition to an elected or partly 

elected Senate. But essentially tory premises are detectable in his support for legislative union 

and his insistence that senators not only be appointed but appointed by the Dominion 

govemment. 60th were consistent with the tory preference for a high level of centralkation 

of power. Part of the rationale for this position was that decentralization of power tended to 



increase the influence of democratic institutions relative to the influence and independence of 

the executive branch, represented by the Crown and its ad vis or^.^ But another part of the 

thinking was that centrakation of power within larger political entities created larger public 

offices and opportunities for the 'men of ambition" who would thereby have their horizons lifted 

above the factionalism, favouritism, pettiness and division of local pol i t id3 Centralized 

authority, in other words, stimulated broader vision and loyalties, and higher and nobler aims? 

Palmer probably thought legislative union promised equality for New Brunswick 

because it woutd lift Canadian politics above the divisiveness, the smallness and the 

regionalism of local politics. His thinking may have been along the lines that, as long as the 

provinces existed as distinct entities, national politics would be conducted by men concerned 

with protection of the interest of their province, rather than with national interests that 

transcended provincial divisions. This replicated the differential capacities of the provinces 

within national institutions due to their relatively small representation in those institutions. In 

contrast, legislative union (or near legislative union) would reduce or eliminate the competition 

between provinces within national institutions that would always work to the disadvantage of 

the provinces with the smalkr representation. It would do so by producing statesmen 

motivated by a common and inclusive national interest in place of politicians who thought of 

themselves primarily as representatives in national affairs of distinct provinces. This would 

extricate the smaller provinces from the squeeze that the federal union placed them in. In the 

provincial realm, they were left with powers that they could not exercise to the same extent as 

iarger provinces. In the federal realm, their relatively small representation meant limited 

influence, accentuated by the configuration of even national politics around the distinct 

interests of the separate provinces rather than around a common national purpose. Palmer's 

favourite example of the latter was the continuing payment of lower salaries to the federally 

appointed judges of Nova Scotia and New Brunswick than to the federally appointed judges 

of Ontario and of Quebec, seven years after C~nfederation.~~ Palmer appeared to accept that 

this dynamic of provincial over common national interests was an unavoidable part of a federal 

union but he refused to accept that the inexorable logic of 'the federal principle' required 

strengthening the dynamic through either a Senate appointed by the provinces or a Supreme 

Court with a jurisdiction limited to federal law. 

This interpretation fits with his New Brunswick background. Within the New Brunswick 

context, those who had either opposed Confederation because it was not a legislative union 

or who, like Palmer, supported it because it was sufficiently like a legislative union, identifieci 



with the view that New Brunswick politics would always be squalid, petty and undignified 

because the province was not large enough to produce enough good men for statesmanship." 

Across nineteenth century British North America, such low expectations for local politics was 

not Iimited to New Brunswick but it was certainly pronounced in New Brunswick. In New 

Brunswick, it came largely but not exclusively from the consenrative elements of New 

Brunswick politics, and was atmost certainly reinforced by resentment against the shift in 

power between social classes that had accompanied responsible govemment. For those who 

fell into opposition to Confederation on this basis, the fear was that a federal union could only 

make matters worse by siphoning off the few good men to the broader horizons of national 

politics, making local politics even more debased and degraded. 

The more specific relevance of this to the Senate debate is that Palmer was saying that 

the Senate protected against the risk of democratic excess in two ways. One was the 

straighfforward means of counterbalancing the elected chamber with an appointed upper 

chamber. ln other words, the Senate protected against excess from the House of Commons. 

But also, the Senate guarded against democratic excess by protecting the national 

govemment and Parliament from the influence of local factionalism. It did this by being a 

centrally appointed and therefore a national rather than a regional body. Of course, this 

amounted to a fundamental disagreement with Mills as to what the purpose of the Senate was. 

Mills said it was representation of the provinces. Palmer said it was representation of property 

and national over local interests. 

Palmer's position on the Senate and his support for legislative union were not the only 

signs of the influence of essentially tory ideas. The vehement objection to "constitutional 

dualismn was consistent with the fundamental tory premise that in every state, federal or not, 

there had to be an ultimate and universal sovereign authority?' The influence of this idea can 

also be seen in Palmer's support in 1878 for Macdonald's resolution for parliarnentary censure 

of the lieutenant govemor of Quebec, after he unconstitutionally dismissed Quebec's 

Consetvative govemment. This support rested partly on the conclusion that the lieutenant 

governors were appointed by the federal govemment and were therefore federal officiais like 

any others, but it was also more fundamentally based on the view that Canada's constitutional 

stability required local executives to be accountable to the federal executive? The premise 

of ultimate constitutional unity also makes sense of Palmer's conclusion that Parliament (and 

the legislatures) could conditionally delegate legislative authority to the provincial legislatures 

(or to Parliament). It followed for Palmer from the doctrine of parliamentary sovereignty 



because it authorized delegation without limitations in the United Kingdom and parliamentary 

sovereignty applied in Canada as much as in the United Kingdorn. In addition, parliarnentary 

sovereignty would prevent delegations from k i n g  abused or becoming permanent since it 

meant that each successive parliament or legislature could revoke pfior delegations and were 

therefore accountable for legislation made under delegated a~thor i ty .~~ The latter episode 

provided a further and distinct point of connection with tory thinking - the premium placed on 

the ability of central govemments with a strong executive to provide energetic govemment.* 

It is also interesting because the delegation question arose in relation to the Dunkin Act, the 

local option temperance legislation of old Canada and Palmer used his part of his speech on 

delegation to state his view that temperance was a federal matter. 

Generally, Palmer's fairly consistent themes were his preference for the national over 

the local, the minimization of federalism's interference with the capacity for strong federal 

action, a strong emphasis on parliamentary sovereignty, and the distinction between 

constitutional and pure democracy. Clearly, Palmer's constitution was very similar to the 

constitution of John A. Macdonald and the Consewative Party. It positioned a federaHy 

appointed Senate at the centre of Confederation. It accerituated the features of the BNA Act 

that were most like those of a legislative union. It gave the federal executive ultimate control 

of the executives of the local govemments. It gave the Dominion a broad mandate to establish 

institutions that were national, not merely federal, including a Supreme Court chosen from the 

best lawyers across the country with a mandate over provincial as well as federal law. It 

proclairned Parliament to be 'paramountn and therefore able to delegate legislative power to 

the provinces, to dictate how it was to be used and to withdraw it, as and when Parliament saw 

fit. Overall, Palmer seemed to agree with Macdonald that a, 'constitution similar in principle 

to that of the United Kingdom" was one under which the federal Parliament and the federal 

government could function as rnuch like the Parliamerit and govemment of the United 

Kingdom as possible. It was a constitution in which federalisrn played a subordinate role to 

this imperative. 

The political and constitutional value served was stability, the value on which al1 of the 

main elements of tory constitutional thinking were based." The emphasis on stability was one 

of the strongest indications of continuity between late-nineteenth century thinking and earlier 

loyalist ideals. For the loyalists, the instability of the American colonies, and particularly their 

independence from a central authority, explained the American War of Independence. For the 

later Tories, the lesson was refreshed by the Amencan Civil War. Interestingly, Palmer came 



to Parliament advertising that he was the grandson a loyalist who, "left a large property at 

Westchester, N.Y. at the time of the War of Independen~e".'~ Wth much hyperbole, he 

supported Macdonald's motion by saying the Liberal argument that the Lieutenant-Governors 

were independent of the federal govemment would mean that, "Local Governments would now 

be overtumed, turrnoil and disaster would be introduced throughout the length and breadth of 

the land if this principle, fraught with evil to the people of this country, was endor~ed".~ 

On the other hand, as much as these positions linked Palmer to the John A. Macdonald 

on account of the constitution, it is important to note the differences in Palmer's views and in 

the explanations he gave for the outcomes that both he and Macdonald supported. For 

example, as much as Palmer agreed with Macdonald on the specific question of senatorial 

appointment, there can be little doubt that Macdonald must have disagreed with Palmer's 

argument that al1 amendments to the constitution required approval at a constitutional 

conference. Similarly, whereas Macdonald rested his argument for the delegation of 

Parliament's legislative powers, with or without conditions attached, upon the subordinate 

status of the provincial legislatures as uquasi-legislators", Palmer sought to reach the same 

result through applying to federalism a doctrine of parliamentary sovereignty that worked both 

ways: it applied to delegations from the provinces to Parliament as much as to delegations in 

the other direction. 

In both cases, Palmer can be seen to have found a way to support Macdonald (or the 

outcome that Macdonald would surely also have supported in the Senate debate) but on 

reasoning that avoided the broader implications of the supporting arguments used by 

Macdonald (or, in the Senate debate, that he might have used). Palmer, as one of the few 

Maritime participants in these debates, can therefore be seen to be searching for a middle 

position between the two extremes, respectively represented by Mills and by Macdonald, in 

debates that read very much like Ontario debates. A sense of the vulnerability of New 

Brunswick (and of other small provinces) with either extreme may be the explanation. On 

constitutional amendment for example, Palmer's attack on the logical punty of Mills position, 

that each level of govemment had a distinct constitution that it could therefore unilaterally 

amend, was almost certainly based on the perception that the logic worked more to the 

advantage of Ontario than it would for New Brunswick and other small provinces. It meant 

Ontario and New Brunswick would both have equal control over their respective local 

constitutions but unequal control over the (to Palmer) more important constitution of the federal 

govemment, due to the very different levels of representation enjoyed by the two provinces in 



the House of Cornmons. Hence Palmer's concem for the implications of the Mills theory to the 

"independence" of New Brunswick. Of course, Macdonald's approach to constiiutional 

amendment would, from this perspective, be even worse. New Brunswick might even lose the 

ability to control amendments of it's own constitution. In contrast to both alternatives, a 

requirement that al1 proposed changes be submitted to a constitutional conference, where 

each province would have an equal Say, promised security or, to use Palmer's word, 

"independence" for al1 provinces, including New Bruns~ick .~  

In the end however, the differences with Macdonald are of fat less significance in 

understanding Palmer than the differences with Mills. These refleded fundamental cleavages 

in the way each understood the BNA Act and related differences in the way each framed and 

thought about the Act's meaning. The differences on constitutional understanding in tum point 

to differences in the underlying patterns of thinking about law and legal reasoning that the two 

men drew upon. 

For Mills, the fundamentally important characteristic of the BNA Act was that it was a 

federal constituti~n.~~ Federalism was the central, organizing and defining principle of the Act 

and consistency with the "federal principlen was, and had to be, the Act's organizing principle. 

As explained in chapter 2, it linked Canada's constitution to the mainstream of late-nineteenth 

century Anglo-Arnerican legal liberalism. But it also linked Canada's constitution to the 

constitution of the United States. On this view, the differences between the BNA Act and the 

Arnerican constitution were less important than the federalism they had in common. 

In comparison, Palmer started frorn the opposite premise, that the uniqueness and 

particularity of the BNA Act (including its historical context) explained its meaning and 
governed its interpretation. For him, the BNA Act was first, the constitution of Canada and 

second, a federal constitution. Federalism was but one of the mechanisms used by the 

Fathers of Confederation to accommodate and address the divergent and even competing or 

contradictory interests and objectives of the sovereign political communities that had corne 

together in the "compact of unionn. The other and equally important mechanisms included a 

Senate tasked with protecting property as well as provincial interests, and therefore appointed 

by the federal govemment; a Supreme Court with jurisdiction over provincial as well as federal 

cases; federal supervision of provincial govemments through control over lieutenant 

govemors; and the powers to disallow or reserve legislation. These departures from the 

abstract "federal principle" were not mistakes, but conscious responses to the interests, 

objectives and principles of good govemment that were either not addressed by federalism or 



which federalism would positively harm. Hence, just as conformity to an abstract and ideal 

federalism had given way in the making of Confederation, it had to give way in the 

interpretation of the constitutional statute that was designed to implement Confederation. 

Federalism govemed in constitutional interpretation only to the extent actually adopted by the 

specific provisions of the BNA Act. 

In sum, it can be said that the BNA Act was a different constitution for Palmer than it 

was for Mills. The BNA Act was for Mills best understood as a federal constitution; for Palmer, 

it was only the statutory component of the constitution of Canada. Each drew upon different 

constitutional traditions in their respective efforts to understand and to explain the BNA Act. 

The emphasis that Mills placed on the existence of two distinct constitutions within the Act, one 

national and the other provincial, and his emphasis on the equal sovereignty and autonomy 

of the provincial govemments, obviously reflected American influences. It seems equally clear 

that Palmer's understanding of the Act followed an older British tradition. For Palmer, the BNA 

Act was to be understood primarily as the product of political accommodation, through 

pragmatic statesmanship, of the varied, competing and even contradictory interests and 

objectives of the distinct political communities that came tugether to fonn a union. Whether 

or not Palmer himself would have made the connection, this perhaps placed the BNA Act more 

in the tradition of the Quebec Act in British North America, and of the United Kingdom's own 

Act of Union, than in the tradition of the constitution of the United States. It was more about 

inter-community accommodation than it was abstract principle. More fundamentally, the 

consistency with British tradition seems apparent in the attempt to portray the BNA Act as a 

single indivisible constitutional regime of interiocking parts. For him, the separate federal and 

provincial components were brought together into a greater integrated constitutional structure 

through federal appointment of the Crown's representative to the provinces, the federal powers 

of reservation and of disallowance, a Senate appointed by the national government, a national 

Supreme Court with jurisdiction over provincial as well as federal law, and the operation of the 

doctrine of pariiamentary sovereignty across jurisdictional Iines. These were not, to Palmer, 

imperfections in Canada's federalism, but essential and deliberate elements in a constitutional 

framework that was federal but also, "similar in principle to that of the United Kingdom". 

Significantly, most of these aspects of the constitution seemed clearly based either on the 

constitutional framework of the Empire (as in the case of disallowance, reservation and federal 

appointment of lieutenant govemors), or upon the constitutional model of the United Kingdom 

itself (as in the case of the jurisdiction of the Supreme Court or the appointment of Senators). 



Most of these examples emphasized the importance of national political institutions and 

of the constitutional principles that Palmer said govemed legal powers and rights. This was 

a significant aspect of the underiying difference with Mills. Indeed, it can be said that the role 

of politics in Palmer's explanations of the BNA Act, including the operation of its federalism, 

and his confidence in the protection and maintenance of the constitution through political 

processes, was a major fault Iine cutting across his more specific disagreements with Mills. 

It appears to place those differences into not only different constitutional traditions but also into 

different ways of thinking about law generally. To understand al1 that we can about the legal 

mind that Palmer brought with him to the bench, we need to explore this fault line. What we 

arguably leam is that, as constitutional lawyers, Mills and Palmer represented different stages 

in the evolution of the cornmon law mind that took place across the nineteenth-century. 

Whereas Mills represented the latter stages of this evolution, now associated legal fomalisrn, 

positivism or liberalism, and a sharp distinction between law and politics, Palmer's ideas, like 

the constitutional ideas of Charles Fisher, represent an earlier or 'pre-classical" stage in which 

law was much more explicitly understood to be a branch of statesmanship. 

As outlined in chapter 2, the Mills defense of provincial rights significantly rested on an 

understanding of the rule of law that reflected the key elements of the legal liberalism, fast 

replacing Palmer's understanding of constitutionalism in England as well as in Canada. One 

of these elernents is the conviction that the courts, and only the courts, were suited to the task 

of boundary demarcation and enforcement that defined the rule of law? Positively, this 

reflected supreme confidence in the ability of the legal method to objectively, clearly and 

consistently translate the abstract principle of individual autonomy into legal rights appropriate 

to each area of law, be it the law of property, of commercial relations or of the constitution. 

Negatively, it reflected the view that political institutions could not be trusted to either 

consistently understand the extent of the entitlement of each actor to autonomy or to 

consistently place that entitlement ahead of extraneous political considerations, including 

institutional self-interest. This understanding of law therefore produced, indeed demanded, 

a new sharpness in the distinction between law and politics, between legal and political 

reasoning and between the mandate of legal and political institutions. At the heart of these 

distinctions was the association of politics with discretion and the definition of discretion as the 

antithesis of law. In the debate on censure of Quebec's lieutenant govemor, and more 

forcefully in later debates on Macdonald's use of the power of disallowance to protect private 

property against provincial legislation, Mills' argument was that the violation of the liberty in the 



affected provinces was more serious because discretionary, unsanctioned by any clear and 

knowable and limitation. It ignored what Mills cafled the 'superior barrier of law" established 

between matters of federal and provincial concem by sections 91 and 92 of the BNA Act. 

In the case of Palmer, we have nothing like the body of literature produced by Mills and 

therefore, we have no way of knowing what he thought, or if he thought, about the shifting 

world of legal and philosophical ideas that eventually crystalized as legal liberalism. From what 

is available, it seems very likely that he thought about law in ternis that reflected older patterns 

of legal thought, at least when it came to the constitution. His emphasis on the specific details 

and unique historical context of the BNA Act is consistent with an earfier mode of legal thinking 

in which law was generally understood to be more context dependent. So was the priority he 

placed in his explanations of the BNA Act upon the specific function of each element of the 

Act, rather than on any oveniding principle applicable to the whole constitution. Most 

important, in contrast to the sharp distinction between law and politics that Mills not only 

demonstrated but explicitly argued for, Palmer's arguments demonstrated a more arnbiguous 

differentiation between one and the other. Even as he criticized Mills for not respecting the 

difference between law and "policy", Palmer incorporated the same political processes and 

institutions that Mills critiqued as legally archaic into his legal explanation of the BNA Act and, 

more particularly, into his explanation of the Act's federalism. Thus, federal control of 

lieutenant governors was acceptable because it was regulated by the constitutional principles 

of restraint that govemed London's control of the governor general. Mills criticized such 

control because it was discretionary, not subject to review and therefore, not consistent with 

the nile of law. Palmer's response had two parts. First, he implicitly disagreed with Mills on 

the extent to which the political authority in each case was discretionary. He firmly believed 

in the normative strength and effectiveness of the constitutional limitations that he layered on 

top of the federatism of the %NA Act, such as the regulation of inter-jurisdictional delegation 

through parliamentary sovereignty or the application to the Governor in Council of the same 

principles of restraint in the supervision of lieutenant govemors that had, pre-Confederation, 

applied to the colonial office. 

Palmer's second response to Mills would probably have cut in the other direction. He 

would have said that the discretionary aspect of these political processes was exactly what 

made them useful and important and indeed, essential. Just as Mills reflected American 

influences in thinking of the constitution pnmarily as a branch of taw to be enforced by the 

courts, Palmer probably reflected pre-Dicey English influences in thinking of the constitution 



as a political instrument. No specific statements or conclusions lead neatly to this conclusion. 

It comes instead from the general sense that pervades his parliarnentary speeches that, even 

after the adoption of a written constitution that spoke of exclusive rights to legislative 

jurisdiction, much of the constitution, and even that part of it which could be enforced in the 

courts, rightly and wisely continued to be reachable through political institutions and through 

the exercise of political judgernent, guided by constitutional principles that operated in political 

rather than in judicial forums. Along these lines, the parallels to the thinking of Judge 

Steadman was significant. 

Confidence in the relative dependability and trustworthiness of national political 

institutions was the opposite of Millsian confidence, encountered earlier, in the relative 

virtuousness of local politics. This opposition suggests the normative foundations of Palmer's 

differences with Mills on the function of law, or at least of constitutional law, and on 

methodolagical questions, such as the particularity of Canada's constitution and the blending 

of law and politics. For Mills, provincial politics desewed respect because the provinces were, 

as legal persons, entitled to the same protection of their liberty as other subjects of the law. 

In contrast, Palmer's cardinal value was social and political order. As will be seen, this cornes 

through clearly in his explanation in the Fredericton case for his broad reading of federal 

heads of power, including the criminal law power. 

The stress placed on order or on stability, and on the role of the federal govemment 

as the guarantor of that order within Canada's political structure, resonates with the earlier 

speculation that Palmer saw the preeminence of the national govemment as Confederation's 

remedy for the dominance of faction, and pettiness, probably among provinces and within 

provinces, and as the instrument of a new transcending national identity. It associated 

provincial independence with political fragmentation and here, it is not difficult to sunnise that 

Palmer, the proud loyalist heir, had the example of the United States in mind. If so, he was 

saying that what threatened the constitution in the long run was the cornpetition that could not 

be solved by the assertion of legal rights between govemments: indeed, this would make the 

problem worse and more intractable. M a t  instead was needed was the clear and understood 

superiority of the common national government over the others. 

As the focus now shifts from Palmer's disagreements with Mills to his disagreernents 

with Fisher it is worth noting that the latter can be seen as the culmination of the former. In 

the years after Palmer's departure from Partiament, Mills proceeded to argue for the equal 

sovereignty of the provinces as a platfonn from which to deny unilateral federal management 



of the constitution. His arguments against disallowance and against the paramountcy of 

federal legislative powers were of a piece in this regard. At the same time, he methodically 

built the case for the mutual exclusivity of federal and provincial powers and for a broad and 

generous reading of the scope of the powers of the provinces. The end result was a 

constitution in which most questions were questions of jurisdiction that fell exclusively to the 

courts. The result was a highly decentralized constitution. ln contrast, Palmer tried to use his 

position on the bench, on a much more modest scale, to resist this trend toward the 

judicialization and the decentralkation of the constitution. He did this by framing the argument 

for limiting the range of questions, interests and rights that would be understood to fall within 

sections 91 and 92 and the judicially defined federalism of the constitution. His objective in 

doing so was to protect what he saw to be the proper and necessary role of political 

institutions, including the Senate but especially the federal executive, to perform their mandate 

across jurisdictional boundaries under a constitution 'similar in principle to that of the United 

Kingdom". 
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In the election of 1878 that returned Macdonald and the Conservatives to power, 

Palmer lost his seat to Charfes Weldon, the Saint John lawyer (and son of Judge Weldon) who 

would soon become the quarterback for the liquor interests as Fredericton moved beyond the 

New Brunswick Supreme Court toward the Privy Council. In June of the same year, the Globe, 

no friend of Palmer's, acknowledged his appointment to the bench as the judge in equity and 

begrudgingly admitted that while his place in politics would soon be filled, his appointment 

meant the bar had lost one of its more able members." 

In Fredericton Palmer would show that the constitutional arguments he had used in 

Parliament would be similar to those he was prepared to apply from the bench. Fredericton 

would be the most significant example of this but it would not be the only example. Another 

case even more directly showed that Palmer saw the bench as a platform from which to 

continue his participation in the debates between Macdonald and the Conservatives and Mills 

and the Liberals on constitutional controversies. In 1881, sitting in equity, he was asked to 

issue an injunction restraining the Catholic Bishop of Saint John from promoting provincial 

legislation that would change the tenns of a trust.' Palmer demurred in part by saying that, 

"by the instructions to the [Lieutenant]-Govemor, he is prevented from assenting to any bill 



unless he has the advice of the Attorney-General that it does not injuriously affect private 

rightsn." Further relief, if needed, would be available through the federal power of 

disallowance for, "if it were discovered that private rights had b e n  destroyed without 

compensation and unjustly, it would I think, be the duty of the Govemor-General to disallow 

the Billn? 

All of this was unnecessary for the simple case Palmer had to decide. It probably had 

more than a little to do with the case's timing. Palmer's decision, complete with the brief 

digression on the role of the power of disallowance within Canada's constitution, was issued 

at the height of the storm in Parliament and the press over Macdonald's application of the 

power of disallowance to Ontario's Rivers and Streams Act. Macdonald's defence, of course, 

was that the Ontario Ad violated property rights." It seems clear that Palmer went out of his 

way to throw some gratuitous judicial support behind the political and subordinate federatism 

that Macdonald was busy defending in Parliament, largely in debate with Mills. M e n  the 

episode is put in context with Palmer's parliamentary support for Macdonald, it seems sure that 

Palmer did so because he shared the vision of the country that Macdonald gave in answer to 

the attack from Mills, that, 'we are not half a dozen provincesn, but "one great Dominion". 

In Fredericton, two years before the rivers and stream debate, Palmer encountered 

a version of the argument that Mills would make against Macdonald in 1881: the BNA Act 

protected property by giving property rights to the provinces and by prohibiting federal 

legislation that encroached on those rights. Consistent with his approach to the constitution 

in parliamentary debates, Palmer responded by putting the federalism of the BNA Act into the 

broader context of the British constitution of parliamentary institutions. 

He began by obsenring that, "a very casual view of our Constitution as settled by the 

British North America Act will show that such powers, and indeed al1 powers of legislation in 

Canada, do exist either in the Local or the Dominion Parliament, and one or the other has the 

right to exercise such powers, except when they come in confiict with the powers of the 

Imperia1 Parliament"? This meant that, 'although al1 Courts in Canada are obliged to see that 

any Acts passed by either Legislature are within their powers ... yet ... the field of inquiry is not 

as extensive under the Constitution of Canada as it is under the Constitution of the United 

Statesn? 

Here, Palmer refened to the "great and fundamental" difference between the American 

and the British idea of legislative power. In the Amerïcan model, the power to legislate flowed 

from the people, so that no legislative body had any power except as was delegated to it, "by 



the people in convention expressed in their written Constit~tion".~ Any power of legislation not 

expressly so delegated was resewed to the people, 'so that many laws no legislature in that 

country has power to passn. By contrast, under the British model, al1 legislative power was 

divided among the three estates of Parliament - the Queen, the Lords and the Cornmonss. 

None could legislate without the concurrence of the other and, where such concurrence 

existed, there was no limit on their collective power to legislate as 'the Queen in Parliamentm. 

In consequence, no right could exist in the kingdom not subject to Pariiament's control, "and 

consequently no question can ever arise in an English Court as to the power of the British 

Parliament to do what they may attemptn.' Echoing Judge Steadman, Palmer believed this 

to be obvious given that English courts, unlike their American counterparts, were established 

by statute, not the constitution. They were therefore incapable of interfenng with the properly 

expressed will of Parliament. 

This was a simple exposition of the British idea of the "balanced constitutionn, by which 

the country was protected from the despotism of unbridled democracy as much as from the 

despotism of an unaccountable aristocracy, al1 without any derogation from parliamentary 

sovereignty. ln Palmer's words, it was a Constitution under which, "the people on one hand 

are restrained from passing laws from sudden popular impulse, and on the other they are 

proteded from any k i n g  passed to affect them without the consent of their representati~es".~' 

It was also a Constitution under which both 'the Sovereign and the people are equally 

proteded from any power, Court or Judge in the land setting up their opinion against the 

supreme will of the nation when properly expressed by the three estates in Parliarnentn. It was 

this protection and assurance, noted Palmer, that accounted for the stability and longevity of 

the English Constitution. Undoubtedly, given the comparison of Canada with the United States, 

Palmer meant stability and longeyity relative to the constitution of America. 
..Y 

The point of this survey of basic constitutional principles was to set the stage for the 

aliegation that the judges in the majority, especially f isher and Wetmore, had fundamentally 

misunderstood the limits of their powers as judges under a Constitution expressly stated to be 

"similar in principle to that of the United Kingdom". The concept of resenred rights beyond 

Parliament's reach was unknown to such a Constitution, notwithstanding the modifications 

made necessary by, 'the Confederation of the Provinces in our position as a dependency of 

the Empiren. These qualifications to the principle of parliamentary sovereignty meant that 

Canadian courts had the respoiisibility to decide which legislature, federal or provincial 

possessed the power of legislation in respect of any particular matter. They had no right or 



power however, 'to deny it to both'.' 

In Palmer's view, the rnajority had presumed to exercise such a right, as if they were 

American judges applying the Bill of Rights. They had declared the Canada Temperance Act 

to be unconstitutional because it violated the people's rights of property and of liberty. To 

Palmer, this was nonsense and heretical. Paraphrasing Fisher, he could acknowledge that 

the civil rights of Canadians included the nght, 'to have alcohol to clean their gannents and 

make perfumery, and for cooking pur pose^".^ Together with life, liberty and property, these 

were rights "secured by the law". They were secured against the Crown, the Courts, and every 

power in the land but not against the duly enaded laws of Pariiament. It could not be 

otherwise under a British Constitution, where no man held any property or rights of any kind 

except to the extent altowed "by the will of the suprerne power of the nation" - i.e. Parliament. 

Even the "Great Charter" said Palmer, "does not pretend to proted or secure the rights or 

liberties of the people against Parliament, for it does not declare that these things shall not be 

interfered with, but that only what is done shall be done by the law of the land, that is by 

Parliament"." Palmer made the same point more sarcastically when he said that personal 

liberty and the right to have alcoholic liquor were among the inalienable nghts of ail Canadians, 

but that the latter could not be said to be more important than the former 'even if you throw 

brandy sauce into the balance"!' And yet, said Palmer, al1 acknowledged that Parliament 

could lawfully authorke the irnprisonment of any man for any reason it thought sufficient. 

Clearly, Palmer's point was that under a British form of government, properly 

understood, the constitutional protection of property nghts and of individual liberty did not, 

indeed could not, depend on a judiciai power to set aside duly enacted legislation, whether or 

not it was under guise of applying a constitutionally defined division of powets. This protection 

was afforded, in the case of federal legislation, within Parliament itself, where the Canadian 

equivalents of the three estates of the realm were each represented. This representation 

ensured that a balance between the popular will and the sober wisdom of experienced 

statesmen, contributed by the appointed Senate, would be achieved. It also meant that the 

argument of the majority, that the protection of private property and individuat liberty was a 

subject of legislation assigned exclusively to the provinces, was absurd, or at least un-British! 

Here, it needs to be noted that Palmer's rejection of the judicial power asserted by 

Fisher were of a piece with the earlier rejection of lieutenant govemor autonomy from as well 

as with the condusion that the division of powers presented no legal bamer to cross- 

jurisdictional delegation. The pr~tection of parliamentary sovereignty from a 'Court or Judge" 



was an application of a broader principle, under which it was protected from 'any power". The 

imperative was the same, regardless of the nature the power that presumed to set itself up 

against Parliament: constiiutional stability and longevtty. This bolsters the earlier 

characterization of Palmer as a tory constitutionalist. Of course, his explication of the balanced 

constitution is itself a powerful example of the influence of a core element of the tory 

constitutional model. m i l e  clearly not exclusive to the tory model, the balanced constitution 

was a centrepiece of tory constiiutional thinking, and of tory thinking in Canada about colonial 

union, from the amval of the loyali~ts.~~ Palmer's application of 1 in division of powers analysis 

served two purposes. Negatively, it undercut Fisher's claim that a suitably British respect for 

private property dictated a broad reading of provincial jurisdiction and the daim that one of the 

roles of the courts was to, in effect, guard property and other rights by allocating matters to 

provincial jurisdiction when legislation on them infringed those rights. Positively, it said that 

broad federal powers could be given (indeed. had to be given) a broad interpretation, partly 

because this is what proper respect for parliamentary sovereignty demanded and partly 

because it did not threaten property or other civil rights. In other words, putting legislative 

powers into the context of the BNAAct's confonnity to the balanced constitution did more than 

neutralize Fisher's judicial guardianship of provincial authority. It actually justified a broad and 

expansive interpretation, or at least a deferential interpretation, of the powers of Parliament. 

Palmer saw this implication of wnsistency of the BNA Act with the British model 

embodied within the opening and closing paragraphs of section 91 ." The opening paragraph 

said that Parliament had the legislative authority to make laws for the peace, order and good 

govemrnent of Canada, in relation to al1 matters not coming within the subjects of legislation, 

exclusively assigned to the provinces. This meant that whatever was not within a specific head 

of provincial power was by default within federal jurisdiction. The first paragraph also said that, 

"notwithstanding anything in this Act, Parliament's jurisdiction extended to al1 matters coming 

within 'classes of subjects' specifically enumerated in section 91 ." Then the closing paragraph 

said that no matters coming within the powers enumerated in section 91 were to be deemed 

to be matters of a local or private nature falling within section 92 and the jurisdiction of the 

provinces. 

Like Ritchie in Chandler and in Justices of Kings County, Palmer concluded that the 

notwithstanding provision from the frst paragnph meant that a subject of legislation falling 

within any of Parliament's enumerated powers was within Parliament's exclusive junsdiction 

regardless of whether t also fell within any of the enumerated powen of the provinces. In fact, 



the provision meant that the matter could not also fall within a provincial head of authority. He 

also agreed with Ritchie that this broad federal paramountcy was reinforced by the final 

paragraph of section 91. The difference with Ritchie was that Palmer's overall analysis 

provided a rationale for this interpretation that was deeper than Ritchie's reliance on the plain 

meaning of the words. The rationale was maximization of the BNA Act's cornpliance with 

parliamentary sovereignty and the protection, by that means, of constitutional stability and 

longevity. The rationale, in otherwords, was, the wmmitment of the Fathers of Confederation 

and of Canada to a "constitution similar in principle to that of the United Kingdom". 

This rneant a relationship between federal and provincial powers greatly at odds with 

the interpretive codeteminacy of the majority, most fully articulated by Fisher, to Say nothing 

of the claim of a special preeminence for the property and civil rights power. Palmer's 

rejection, albeit implicit, of such co-determinacy was predictable given his consistent efforts 

to make the BNA Act as much like a legislative union as possible and his emphasis on judicial 

respect for the legislative commands of Parliament. From the Palmer perspective, Fisher's 

co-deteminacy must have violated the fundamental nile of sound constitutional organization, 

that, "there must be in every state a supreme legislative authority universal in its extent, over 

every membei"? The interpretation of the opening and closing paragraphs of section 91 

therefore echoed what Palmer had said in the debate on inter-jurisdictional delegation, that 

Parliament was "paramount". 

With the issue framed in these terms, it was easy for Palmer to agree with Fisher and 

the majority that the promotion of temperance was the real object of the Canada Temperance 

Act and that legislative unifomtty, "was merely for the purpose of better effecting the first, that 

is, the promotion of temperance or preventing the spread of intemperance"." This meant that 

the Act could only be upheld as a moral reforrn, the very characterization that made it 

provincial for the rest of the judges. Palmer applied Ritchie's ruling in Justices of Kings County 

that a provincial scheme of local-option temperance was ultra vires as legislation relating to 

the regulation of trade and commerce, but probably only to highlight the discomfort of the 

majonty in failing to follow precedent? Unquestionably, the main thmst of his analysis was 

to do battle with Fisher and the others on their own terms, on the premise that the Canada 

Temperance Act was legislation for a moral reform of social and domestic life. 

This showed the depth of Palmer's confidence in the federal claim to jurisdiction - so 

did the perfunctory analysis of each of the heads of provincial jurisdiction that had b e n  cited 

by one or more of the majority. Like Ritchie in Justices of Kings County, he quickly ruled out 



the power to issue licences on the ground that the object of the Canada Temperance Act was 

not raising revenuess7 This was clear enough as conclusion, but made no effort to meet the 

argument of Wetmore and of Fisher that the power to issue licences for revenue-raising 

purposes entailed a right to such revenues. The property and civil rights power was rejected 

with equal ease. It could only apply on the theory that legislation that affected property and 

civil nghts was. for that reason alone, beyond federal pwer, since al1 legislation affected such 

rights to sorne degree? This was a caricature of the argument of Fisher and of Wetmore. 

It gave no response to their claim that the Canada Temperance Act was not only 'on" property 

and civil rights but simultaneously not "on" any federal head of power. The provincial residual 

power over "local matters" was also disposed of sumrnarily. On this, Palmer was satisfied with 

declaiming that, "Surely the uniformity of la- on the subject of traffic in anything throughout 

Canada, or unifonnity in punishment or procedure for an offence, cannot be the subject of 

merely a local or pnvate nature within the province'.6g This begged the question. It also 

implied that whatever Parliament regarded as an appropriate subject for unifonn legislation 

could not, for that reason alone, be defined as a matter of local interest. It also did not deal 

with the failure of Parliament to actually legislate unifomity 'throughout Canadan, or 

throughout New Brunswick for that rnatter. 

In each case, the absence of analysis reflected Palmer's view that each of the 

provincial daims was ovenivhelrned by the stronger federal claim under the crirninal law power, 

bolstered by the general pararnountcy of al1 enurnerated federal powets. Three influences 

converged: Palmer's personal view that intemperance was a national problem, his deference 

to the detemination of Parliament that it was a national problem, and his conviction that 

Canada was more than a comrnon market but was instead a new and national society. 

Palmer's judgment made it clear that he regarded intemperance as a social cancer that 

threatened the moral fabric of the entire national community. Essentially, this was because 

there was a national community and like al1 wmrnunities, the health of the whole depended 

on the health of the parts. Legislation that prohibited the sale of liquor, "except in a way that 

would not be destructive of the rnorals of the comrnunity, or would not cause the members of 

the community to be immoral, useless, diseased, vicious or criminal", could not be "deemed 

to be a matter of merely a local concern", especially when, 'the supreme will of the country 

declares that its regulation is necessary for the public g o ~ d ^ . ~ ~  It stood on the 'same footing 

as any other vice", including the keeping of a 'bawdy house", in which case: 

"In the keeping of such house, the house and what is done in it is purely local, 



but it tends to destroy the morals and contaminate the society in which it is 
situated, and in this subject the community generally has an interest. It is an 
injury to the whole Dominion that such a class should exist in any part of it, and 
I think no lawyer will pretend that laws that are passed making such things 
illegal and punishing them by fine and imprisonment can corne under the head 
of matters of a merely local and private nature. And so l hold that if the 
commundy think, and the t h e  estates of our Dominion will, that the keeping 
open of places to seIl intoxicating drink is dangerous or destructive to the 
community, that it entices young men and others to drink what is noxious and 
injurious to them, the law suppressing it, rnaking it iHegal, and punishing it with 
fine and imprisonment, cannot be a law on a mere local or private matter within 
the Province . . ."." [emphasis added] 

Belief in the national dimensions of the social evil of intemperan~e,~~ coupled with 

deference to Parliament's determination that the "welfare of the countryn required criminal 

prohibition, made it, "too ctear for argument" that prohibiting the sale of intoxicating drink was 

"a matter relating to criminal law".f3 Criminal laws were, after all, 'designed and passed to 

protect society and the State from what is decided to be destructive or injurious in any way to 

the publicn." Parliament, the fegislature empowered to enad criminal law, had by passing the 

Canada Temperance Act detennined that the sale of intoxicating drink for al1 but a few limited 

purposes was injurious and destructive to the community. The Act was therefore criminal 

legislation, a characterization reinforced by Parliament's use of words such as, 'offence" and 

"punishmentn, and the provision of a penalty of three months' hard labour for the offence of 

attempting any compromise, compounding or settlement of the offence of selling contrary to 

the Act7' This placed the offences created by the Act 'on the footing of a felonyn. It meant, 

said Palmer, that, "what is prohibited is made illegal, and the violation of the Act is called an 

offence, and the offender is punished, and the offence is so heinous that it cannot be settled 

or compounded". It made the argument that the Act was on civil rights or civil procedure 

"absurdn. 

The legal foundation for this was Blackstone's distinction between public and private 

wrongs, which Palmer used to articulate the boundary between criminal law and property and 

civil rights." The crirninal law power encompassed al1 legislation passed for the 'public goof. 

"the welfare of the countryn, the protection of, 'society and the State from what is decided to 

be destructive or injurious in any way to the public", and al1 wrongs, 'considered in reference 

to their effect on the communrty in its aggregate capacity". Property and civil rights, in 

contrast, encompassed only the law as related to wrongs between individuals and civil injuries. 

Because these distinctions were among, 'the great leading ideas propounded by al1 other 



elementary writers on English lad,  their influence on the BNA Act was one "we would expectn. 

In consequence, 

This would put the power in the Dominion Parliament to declare any such thing, which 
in their wisdom they thought destructive or injurious to the public good, an offence 
against the State, and direct what punishrnent they chose to follow. This power could 
in no way be limited, either by the fact that it interfered with the property and civil rights 
of individuals, as this would in no way interfere with the Local Legislatures legislating 
and making what civil or municipal laws they chose, to redress the private individual 
for any infringement of his civil rights? [emphasis added] 

Hence, the general paramountcy of al1 enumerated federal powers that came from the 

notwithstanding provision and from the deeming provision of section 91 was reinforced by the 

inherent, natural and necessary priotity of criminal law over private law, and in a way that 

reinforced deference of the courts to the wisdom of the Dominion Parliament as to what was 

and was not a criminal matter. 

This lawyer's analysis was however, heavily influenced by Palmer's sense of the 

relative importance of Canada's two levels of government and the scope of the community of 

interest that each govemment represented. Quite apart from the technicalities of Blackstone's 

distinctions between branches of the law, there was a heavy sense pervading Palmer's 

analysis that temperance Jegislation was federal because intemperance was a serious social 

evil affecting the "welfare of the country". The importance of the matter, in other words, 

argued for federal competency. Important matters were federal matters. In addition, there 

was an equally pervasive sense that temperance was a national matter because Canada was 

a national community in which the social problems of the parts affected the well-being of the 

whole. Canada was more, in other words, than Fisher's economic union. it was instead, as 

Macdonald would Say, "one great Dominion ', not "half a dozen provincesn. 

Such nationalism was, of course, very consistent with Palmer's positioning in the 

pariiamentary debates with Mills. Just as in Parliament, his interpretation of the Constitution 

served Parliament's ability to deliver energetic national government. Intemperance was a 

serious social evil and it therefore demanded a national legislative response. More specifically, 

it required overtly paternalistic legislation, to prevent 'young men and othersn from consuming 

'what is noxious and injunous to them'. It required legislation that would prohibit the sale of 

alcoholic drink, 'except in a way that would not be destructive of the morals of the community, 

or would not cause the members of the community to be immoral, useless, diseased, vicious 

or criminal". The emphasis on social control and the protection of both Society and individuals 



contrasted sharply with Fisher's virtually libertarian denunciation of the Canada Temperance 

Act as, "a sumptuary law prescribing what a man shall drink and what he shall notn. The 

difference appears to link with and to broaden the association of Palmer with Canadian toryism 

is several ways. 

First, in talking about the constitution, Palmer put constitutional stability, represented 

and protected by the federal govemment, ahead of the autonomy of the provinces. In 

Fredericton, his characterization of the Canada Temperance Act put collective social stability 

ahead of individual autonomy. This suggests that Palmer did not emphasize stability when 

talking about the constitution &cause he took his ideas on the constitution from tory thinking 

but that instead, his ideas on the constitution were of the tory persuasion because of the 

importance to him of social stability and order across a broader spectrum of political, social 

and economic questions. 

Second, the emphasis on social stability and order in the discussion of the rationale of 

the Canada Temperance Act, particulariy in contrast to Fisher's emphasis on autonorny, marks 

Palmer's thinking with yet another aspect of nineteenth century Canadian tory constitutional 

thinking. Three times in Fredericton, Palmer spoke of constitutional stability and the 

importance to it of judicial deference to the will of Parliament. Largely, he took the importance 

and value of constitutional stability to be self-evident, although he did wnte pointedly that it had 

been two hundred years since England had seen any fonn of insurrection and the avoidance 

of insurrections was, as discussed earlier, a major rationale for the tory constitution. But 

another and more fundamental rationale was the protection of liberty and of property. This 

was the great object of the consolidation of power horizontally to the national level from the 

local and vertically from the tegislative to the executive branches, for property and liberty bath 

depended on strong govemment that could restrain the 'limitless ambition of men".78 On this 

view, liberty and property depended not on the absence of laws but on the presence of laws 

that restrained interference from others. In the context of Fisher's attack on the Canada 

Temperance Act as an interference with liberty and property, Palmer's counter emphasis on 

the threat posed by intemperance to the whoie community was not, from this perspective, an 

argument against the centrality of liberty and property to the constitutional order. Instead, it 

was an argument that Fisher, and the rest of the majority, had misunderstood what liberty and 

the protection of property really required. It was not the freedom from legislation but rather the 

restraint of legislation against those who would interfere with property and liberty that protected 

property and liberty. The Canada Temperance Act was such legislation. Therefore, the very 



aspect of the Canada Temperance Act that Fisher said made it inconsistent with British 

principles, and therefore outside federal jurisdiction, was the aspect of the Act that, for Palmer, 

made it consistent with British principles and therefore, legislation that needed to be 

accommodated within federal jurisdiction, through judicial deference to the will of Parliament. 

Thus, when Palmer ended his judgment by declaring that, 'if the supreme will of the Dominion 

.. . is ever attempted to be thwarted by the Courts or any other power in Canada, when properly 

declared by the three estates of the Dominion or Provinces, each in their respective spheres 

. .. I should tremble for the stability of our Constitutionw, he meant the constitution that protected 

property and liberty as well as federal jurisdi~tion.~~ 

This leads to one further point on Palmer's Fredericton decision. It is that his approach 

to the interpretation of the BNA Act was, like that of Fisher, very much in the pre-classical 

mold. This is obscured somewhat because of al1 his talk of deference and al1 of his scolding 

of Fisher and the others for stepping beyond the Court's limited mandate? As indicated 

above, he ended up more or less in the same place as Ritchie and it is therefore tempting to 

conclude that he only delved into the broader context of the BNA A d  to establish that the 

irrelevance of this context to constitutional adjudication. To establish, in other words, that the 

judges were simply to interpret and apply the words of the BNA Act, as Rtchie had done. 

On closer examination however, it becomes clear that Palmer's approach to 

constitutional adjudication was more Iike Fisher's than Ritchie's. He equally read the BNA Act 

functionally, in the context of the objects of Confederation, including continued consistency 

with the principles of the constitution of the United Kingdorn. The difference with Fisher was 

over the content, not the applicability of those objectives and principles to constitutional 

interpretation. Palmer's point was not that Fisher was wrong to interpret the BNA Act in light 

of the principles of the British constitution but instead, that he had simply done so mistakenly. 

The balanced constitution did more than establish the negative, that the courts did not have 

a role in the protection of individual rights in constitutional adjudication. It established the 

positive, that the courts should be deferential to Parliament's deteminations of what legislation 

was needed for the 'peace, order and good govemment of Canada", because these 

determinations were made through a constitution 'where the people ... are restrained from 

passing laws on sudden impulse, and ... they are protected from any k i n g  passed to affect 

them without the consent of their representatives". Another way of highlighting the essential 

sirnilarity in approach between Palmer and Fisher is to observe that there was a world of 

difference between the judicial deference of Palmer and that of Ritchie. Ritchie's was based 



on the understanding that the BNA Ac! established clear jurisdictional limits within which the 

Court had no authority to interfere and beyond which the Parliament (or legislature) had no 

authority to tread. It was the same kind of deference owed on the judicial review of any 

statutory body. Palmer's, in contrast, was based on respect for the determinations of 

Parliament, including on the scope of its own mandate, because it was a Parliament in which 

the three estates of the realm worked with and against each other and which was as sovereign 

within Canada as the Parliament of the United Kingdom was there. This meant more than 

deference to how Parliament chose to exercise its legislative authority. It meant substantial 

deference also to Parliarnent's own determinations of the matters it needed to legislate upon. 

It was therefore a deeper deference that respected the peculiar delicacy of judicial review 

under the constitution. 

IV 

In the appeals from the New Brunswick Supreme Court's decision in Fredericton 

Palmer was to enjoy vindication. First, the New Brunswick majority was overtumed in the 

Supreme Court of Canada, where Ritchie applied Justices of Kings County and the trade and 

commerce power, along with Fournier and Taschereau. Gwynne also relied on trade and 

commerce but also on peace, order and good govemment, because, like Palmer, he thought 

it obvious that intemperance was, 'an evil of a national, rather than of a local or provincial 

charactef .'' The Privy Council upheld the Supreme Court of Canada by ruling, in Russell v. 

The Queen, that the Scott Act was outside al1 provincial heads of authority and legislation in 

the nature of criminal law. This brought it within Parliament's general authority over peace, 

order and good govemment. 

In the longer terni, the vindication would, as explored in chapter 4, belong to Fisher and 

the other New Brunswick judges. In the Local Prohibition Reference, the Privy Council would 

not overnile Russell v. The Queen, but reduce it to a shell of its previous centralist glory. 

Provincial legislation identical to the Canada Temperance Act would be uphetd under provincial 

authority over property and civil rights and Russell v. The Queen would be distinguished on 

the suggestion that the Scott Act may have been necessary to deal with a national epidemic 

of drunkenness that existed in the 1870's. Along the way, the peace, order and good 

govemment power was separated from other federal powers and limited to matters of national 

dimensions, the trade and commerce power was pronounced not to authorize the prohibition 



of trade, and the broad scope of the property and civil rights power was confirrned definitively. 

From another perspective, Palmer immediately experienced repudiation with Fisher and 

the other judges, the survival of the Canada Temperance Act notwiihstanding. As strongly as 

he disagreed with every conclusion Fisher had drawn from the BNA Act, Palmer and Fisher 

were in agreement on three fundamental points: first, the Scott Act was social and moral 

refonn legislation, not economic legislation; second, that jurisdictional authority to enact it 

depended on which level of govemment had the general authority and, equally important to 

both Palmer and Fisher, the responsibility to speak for the community in defining acceptable 

standards of private and social behavior; and third, that the answer to this question depended 

not only on the words of the BNA Act but the nation-building objects those words were chosen 

to express. In effect therefore, Fisher and Palmer together framed the jurisdictional question 

as a choice between the community of interest that Canadians were to share as Canadians 

and the community of interest they shared as residents of their distinct provinces. This made 

the jurisdictional choice into an understandable one between the national authority to make 

criminal law and the local authority over "municipal policen, whatever its source in the 

subsections of 92, rather than a choice between the municipal police power and the national 

trade and commerce power. 

Palmer's assertion that the authority and responsibility for temperance belonged to 

Parliament (at least if Parliament wanted it) expressed his confidence that Confederation 

created (or manifested the existence 09 a new national society and not, as Fisher implied, a 

mere economic union that existed only to provide channels of trade and commerce to the 

distinct societies of the different provinces. Because Canada was a society, it was axiomatic 

that federal powers encompassed social problems and here, there was a strong intimation that 

the scope of Parfiament's powers would evolve to meet the evolving needs of this national 

society. Fisher in effect gave the competing explanation of Canada, that Canada as an entity 

only had authority over the matters that had k e n  defined as matters of common interest by 

the "compact of unionn. For both, the conclusion on jurisdiction over temperance flowed fairly 

directly from their understanding of the type of community the Dominion of Canada was 

intended to be. 

In contrast, the explanation given by the Privy Council for essentially the conclusion 

reached by Palmer amounted to little more than a matching of the words 'peace* and "order" 

from the peace, order and good government power to the conclusion that the object of the 

Scott Act was maintaining public order. There was no real discussion of why 'public order" 



was a national concem rather than a local concem, and not much if any recognition that public 

order might be a matter divided between Partiament and the legislatures. This separated the 

conclusion - that peace, order and good govemrnent encompassed matters of public order 

generally - from the rationale that Palmer (and Gwynne) provided for it, namely, that 

intemperance was national because it fell within the community of interests that Canadians 

shared as mernbers of the national society that Confederation had created. One wnsequence 

may have k e n  that the conclusion was left more vulnerable to subsequent revision than it 

otherwise might have ken .  Without such a rationale, it was perhaps easier for the Privy 

Council and others to later conclude that Russell W. The Queen was a case about 

intemperance in the 18701s, rather than a statement about the general scope of Parliament's 

governance mandate for Canadian society. 70 exactly the same extent, it became easier to 

Say that "peace, order and good govemment" was an emergency power, instead of a 

description or manifestation of the amplitude of the overall authority and responsibility that 

Confederation envisaged for the national govemment it had created. 

One further point in this Iine is that the federal power over trade and commerce 

continued to be at play in the liquor cases after Russell v. The Queen perhaps because the 

insight of Palmer (and of Fisher and other Canadian judges) that temperance legislation was 

social and not economic legislation was only faintly captured by the Privy Council's linguistic 

reliance on the words 'peace, order and good govemment". The importance of this is that the 

authority to regulate trade and commerce continued to be raised in the liquor cases, with the 

result that the division of powers respecting economic regulation came to be significantly 

defined in liquor cases, where the underlying question was the division of responsibility over 

social morality or community standards, rather than in cases more representative of typical and 

generic forms of economic regulation. Trade and commerce may have suffered as much 

damage as it did because the question of jurisdiction over economic regulation got mixed with 

this other jurisdictional question. For example, the conclusion that the power to regulate did 

not include the power to prohibit comes to mind. In the case of the liquor trade, it made sense 

applied to al1 heads of federal power if one accepted that the communities for the definition of 

community standards were the local ones. But it made less sense applied to a power of 

economic regulation. 

In a New Brunswick context, Palmer is interesting and important because he shows us 

that Fisher's provincial rights vision of Canada was far from being universally accepted among 

the New Brunswick judges or undoubtedly, among the broader political and legal elite that 



Palmer represented as much as Fisher. He is also important, however, simply for the debate 

about Confederation and the British constitution that he had with Fisher. This debate, for 

Palmer as for Fisher, raised questions and issues that went to the core of their respective 

understanding of Canada's constitutional order and of New Brunswick's place within it. It 

reveals what New Brunswick judges, or at least some of them, understood the stakes to be 

in federalism cases, or at least in Fredericton. For Fisher and Palmer, but also for the other 

Fredericton judges to a varying extent, the questions at play within and between 91 and 92 

included some of the great questions of nineteenth century constitutional and political theory, 

such as the balance between liberty and order, the role of the courts and the legislatures in 

the protection of private property, and the differences between the American and the British 

constitutions. The importance they attached to these questions and their understanding of the 

relationship of these questions to the BNA Act, made their interpretive disagreements so 

important to them and so revealing to us. The Fredericton case allows us to glimpse the 

relationship of that deeper level of constitutional thinking to how New Brunswick judges 

thought about the BNA Act. 

In particular, the debate between Palmer and Fisher reveals how prominent New 

Brunswick judges answered the critical question of how Canada's constitution was going to 

be at once federal and, "similar in principle to that of the United Kingdom'. For both of them, 

this question was embedded in the jurisdictional question of where temperance fit within 

sections 91 and 92. In Fisher's case, this was because the BNA Act embodied the substance 

of British constitutional values, and especially the sanctii of property and of each man's 

household, through the provincial jurisdiction over property and civil rights. This meant a broad 

reading of that jurisdiction and judiciai vigilance against federal encroachrnents to ensure 

consistency with the constitution of the United Kingdom. For Palmer, the consistency of the 

BNA Act with the constitution of the United Kingdom was institutbnal rather than substantive, 

existing in the replication of the balanced constitution in Ottawa and in provincial capitals. This 

produced a broad and generous reading of federal authority in part because the rationale for 

vigilance (judicial protection of property) was removed and partly because such vigilance 

against the expressed will of the three estates of the realm would itself be contrary to the 

principtes of the constitution of the United Kingdom. 

In this, as in the other elements of his thinking, Palmer reflected the influence of ideas 

and values from nineteenth century Canadian toryism. Palmer's understanding of these ideas 

does not appear to have k e n  original and so, he cannot be said to add to our understanding 



of thern. But he does demonstrate an effort to apply those ideas to judicial interpretation of 

the BNA Act, and this is of some interest. Palmer tried to translate the ideas of the tory vision - 
the advantages of centralized power over local, the need for an ultimate sovereign in every 

state, the importance of appointed upper chambers as checks on democracy - into more than 

favourable interpretations of the provisions that defined federal authonty. He translated them 

into an approach to judicial review that left the evolution of the division of powers significantly 

to be deterrnined by Parliament's own deteminations of what was within the 'peace, order and 

good govemment of Canadaw. This obviously created a division of powers that was consistent 

with the importance attached in tory thinking to the centralization of power, and therefore, a 

national parliament as much as possible like that of the United Kingdom. It did this, however, 

through a proceçs of judicial review that also allowed Canadian courts to be as much as 

possible like those of the United Kingdom. In other words, it meant both outcomes and a 

means of achieving those outcomes, that would contribute to the objective of a constitution 

similar in principle to the constitution of the United Kingdom. It might therefore be said that 

Palmer shows an attempt at the translation of "political federalismn into a way of doing 

constitutional adjudication. 

Another aspect of Palmer's toryism is what it tells us about the environment of 

constitutional thought in new Brunswick. Just as Fisher is consistent with the thesis that New 

Brunswick support for a federal union rested on some of the same cultural and intellectual 

influences as provincial rights in other provinces, Palmer suggests that New Brunswick support 

for legislative union or a centralized federal union, also drew upon a base in constitutional 

thought and values that New Brunswickers shared with othercanadians. The debate between 

Fisher and Palmer in Fredericton about the interpretation of the BNA Act rnay be seen as the 

continuation of the earlier New Brunswick debate about whether to join or to spurn 

Confederation. Although both had supported Confederation, it appears that Fisher rnay have 

done so because the proposed union was sufficiently federal and that Palmer did so for the 

opposite reason, that it was sufficiently like a legislative union. One interpretation of 

Fredericton therefore, is that the disagreements between the judges, and especially between 

Fisher and Palmer, signified elite recognition of this dichotomy of constitutional expectation. 

It came at a time when the direction of Confederation was still very much in the balance and 

the battle between centralization and federalism, bath within New Brunswick and beyond, was 

still to be won and lost. The question of Parliament's authority over temperance, like the 

earlier debate about judicial review, may have served as a catalyst for debate and self- 



reflection on the meaning of Confederation for New Brunswick, for New Brunswick institutions 

and most important perhaps, for New Brunswick's political and legal elite. Constitutional 

adjudication became, in other words, a forum through which the New Brunswick elite tned to 

mediate New Brunswick's transition fram independent colony to Canadian province. It perhaps 

played this role in part because of the continuing influence within the New Brunswick judicial 

community of a pre-classical legal consciousness, for this not only permitted but probably 

encouraged judicial efforts of Fisher and therefore Palmer to put the BNA Act into the context 

of New Brunswick's earlier constitutional experience. 

Here, it is again useful to connect Fredericton to David Bell's thesis of prolonged crisis 

in the judiciary of post-Confederation New Brunswick. He portrays a loss of confidence in the 

judiciary within the legal profession, New Brunswick politics and in the provincial press based 

partly on allegations that the Court was not as competent or as objective as in earfier days. 

Bell relates this ta the emergence of party patronage as virtually the only path to judicial 

appointment, to the Court's involvement in controverted electlons and to several judicial 

scandals, including the one that would end Palmer's career in 1894.82 But he also argues that 

this crisis of confidence in the judiciary was part of the larger process of New Brunswick's 

adjustment to Confederation under which provincial institutions were generally found wanting 

and ineffective relative to their predecessors, particularly dunng the mythologized loyalist error. 

In that larger process, disillusionment with the transfer of power from Fredericton to Ottawa 

was mixed with and perhaps even subordinated to, disillusionment with the earlier transfer of 

power within New Brunswick from mernbers of the great loyalist families to the class of men, 

including Fisher, who came to power through responsible govemment and who, after ail, had 

been called the 'Smashers*. 

It seems plausibfe to suggest that this environment, which included the reaction to 

Chandler as well, was one of the influences that made Fredericton a case of such singular 

importance for the New Brunswick Supreme Court. More specifically, it seems plausible to 

suggest that the debate between Fisher and Palmer reflected and responded to this larger 

malaise. Fisher's judgment a n  be interpreted as reacting to the environment of 

disillusionment and collective self-doubt by advocating constitutional retrenchment through the 

reassertion of New Brunswick's independence and importance as a distinct society, capable 

of making its own decisions in accordance with its own values, al1 within the context of an 

economic union. He stressed collective and individual liberty and the continuity of 

Confederation with the provincial achievement of responsible seif-government. Palmer in 



contrast, appeared to represent the opposite hop, of the transcendence of the limits both of 

local identity and of local institutions through further and growing integration into the new and 

larger nationality that Confederation made possible. He stressed social and constitutional 

order and faith in national leadership and national institutions that were free of local 

entanglements. It can be said, more tentatively perhaps, that much of this represented the 

continuity of Confederation with elements of the constitution that pre-ûated responsible self- 

govemment. 

Bell suggests that the Court's involvement in constitutional adjudication, including in 

Fredericton, cantrïbuted to New Brunswick's judicial crisis, partly because constitutional 

adjudication was understood by some as an agent of the court's politicization, and partly 

because the Court's constitutional jurisprudence was so bad and seemingly unprincipled. A 

slightly different perspective is that the judges of New Brunswick were not able to use their 

brief moment in the constitutional Sun to do anything more than reflect New Brunswick's 

intemal constitutional division: to the extent they could have agreed that resolution of those 

divisions were within their role, they were not able to rise above the divisions to present a 

positive vision for Confederation's relationship to New Brunswick's constitutional past and 

future that most or a majonty of them could ascribe to. They did not perhaps, deliver the 

substance of judicial statesmanship, but only its methodologies. Their failure is perhaps the 

deeper explanation for the contribution of constitutional adjudication to New Brunswick's 

judicial crisis. ln any event, that failure would soon be overtaken and indeed forgotten by New 

Brunswick's inculcation of a new and modem legal consciousness under which the 

constitutional history of a small province could have nothing to do with judicial interpretation 

of the BNA Act. 
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a u t h o r i z e  t h e  r e g u l a t i o n  o f  s a l e s .  H e  h i g h l i g h t e d  t h e  c o n t r a d i c t i o n  
i n  t h e  m a j o r i t y ' s  p o s i t i o n  b y  s a y i n g ,  "1 c o u l d  unde r s t and  t h e  argument 
t h a t  a n  A c t  empowering P a r l i a m e n t  m e r e l y  t o  r e g u l a t e  t r a d e  might  n o t  



a u t h o r i z e  it t o  p r o h i b i t ,  and t h a t  s u c h  p r o h i b i t i o n  migh t  be deemed a n  
i n t e r f e r e n c e  w i t h  c i v i l  r i g h t s ;  b u t  I confes s  myse l f  unab le  t o  
unders rand  how t h e  p r o h i b i t i n g  o f  t h e  s a l e  would b e  r e g u l a t i n g  it, a n d  
t h e  r e s t r i c t i n g  o f  i t  and  d i r e c t i n g  how it s h o u l d  b e  s o l d ,  n o t  
r e g u l a t i n g  it" . T h i s  e s t a b l i s h e d  t h e  l o g i c a l  f law i n  F i s h e r ,  Weldon a n d  
Al l en f  s t r e a t m e n t  o f  J u s t i c e s  o f  Kings County. B u t  it a l s o  came 
p e r i l o u s l y  c l o s e  t o  s a y i n g  t h a t  Justices of Kings County had been  
wrongly dec ided ,  a t  least  i n s o f a r  a s  i t  r e l i e d  upon t h e  f e d e r a l  t r a d e  
and commerce power.  The l e g i s l a t i o n  which R i t c h i e  and  t h e  Court  had  
r u l e d  i n v a l i d  was p r o h i b i t o r y  and  t h e r e f o r e ,  a s  Pa lmer  admi t t ed ,  i t  
"might be  deemed a n  i n t e r f e r e n c e  w i t h  c i v i l  r i g h t s " .  Th i s  was 
c o n s i s t e n t  w i t h  F i s h e r ' s  p o i n t ,  l a t e r  made by t h e  P r i v y  Counci l  i n  a 
d i f f e r e n t  c o n t e x t ,  t h a t  r e g u l a t i o n  i m p l i e d  t h e  c o n t i n u e d  e x i s t e n c e  o r  
o p e r a t i o n  of  t h e  a c t i v i t y  t o  be r e g u l a t e d .  I t  a l s o  showed t h e  wisdom 
i n  Wetmoref s o b s e r v a t i o n  t h a t  i n  Justices o f  Kings County, t h e  o n l y  
q u e s t i o n  r a i s e d  was whether  t h e  p r o v i n c i a l  Act i n t e r f e r e d  w i t h  t r a d e  
and commerce, and  t h a t  "P rope r ty  and  c i v i l  r i g h t s  w e r e  n o t  r e f e r r e d  t o  
i n  t h e  judgment". A l 1  o f  t h e s e  c o m p l i c a t i o n s  may have  c o n t r i b u t e d  t o  
Palmer 's  d e c i s i o n  t o  r e l y  p r i n c i p a l l y  on  t h e  c r i m i n a l  l a w  power, 
a l t hough  h i s  o b v i o u s  view t h a t  t h e  Canada Temperance A c t  was n o t  r e a l l y  
abou t  t r a d e  was c l e a r l y  t h e  main i n f l u e n c e .  From t h i s  p e r s p e c t i v e ,  
Palmer 's  c r i t i c i s m  o f  t h e  m a j o r i t y f s  view t h a t ,  i n  t h e  a r e a  o f  
temperance,  t h e  f e d e r a l  government c o u l d  p r o h i b i t  b u t  n o t  r e g u l a t e ,  was 
a b i t  p e d a n t i c .  I t  may have been  based  on R i t c h i e f  s f a i l u r e  
( a p p a r e n t l y  a p p r e c i a t e d  by Pa lmer)  t o  c o r r e c t l y  d e f i n e  t h e  
j u r i s d i c t i o n a l  a l t e r n a t i v e s  r e l e v a n t  t o  a  d e t e r m i n a t i o n  of  competency 
ove r  temperance and  t h e  l i q u o r  t r a d e .  When a p p l i e d  i n  d e l i m i t i n g  t h e  
boundary between f e d e r a l  c r i m i n a l  law a n d  p r o v i n c i a l  p o l i c e  powers, t h e  
d i s t i n c t i o n  between a  f e d e r a l  power o f  p r o h i b i t i o n  a n d  a p r o v i n c i a l  
power o f  r e g u l a t i o n  was n o t  w i thou t  m e r i t ,  Justices o f  Kings County 
n o t w i t h s t a n d i n g .  I t  c o u l d  c e r t a i n l y  n o t  b e  d i s m i s s e d  summari ly,  a s  it 
was by Palmer.  

I b i d ,  a t  p .  146.  

I b i d ,  a t  pp. 146-147, a t  pp. 149-151. 

I b i d ,  a t  p .  147.  

I b i d .  

I b i d ,  a t  pp. 147-148. 

I t  i s  e a s y  t o  u n d e r e s t i m a t e  t h e  s e r i o u s n e s s  wi th  which temperance  was 
wide ly  viewed i n  t h e  l a t e  n i n e t e e n t h  c e n t u r y  and  perhaps a l s o  t o  
unde res t ima te  t h e  e x t e n t  t o  which i t  was a s e r i o u s  n a t i o n a l  problem i n  
t h e  l a t e  n i n e t e e n t h  c e n t u r y ;  s e e  P.B. Waite,  " S i r  O l i v e r  Mowat's 
Canada: R e f l e c t i o n  o n  a n  Un-Victor ian S o c i e t y " ,  i n  Donald Swainson, e d .  
O l i v e r  Mowatfs O n t a r i o  (Toronto,  MacMillan, 1970) 12,  a t  pp.  16-23. 

F r e d e r i c t o n ,  s u p r a ,  a t  p .  148. 

I b i d ,  a t  p .  1 4 9 .  

I b i d ,  

I b i d ,  a t  pp. 149-151. 



77 .  Ib id ,  a t  p .  151.  

78 .  Smith, s u p r a ,  a t  p. 165. 

79 .  Supra, n .  1, p. 156. 

80. Palmer ended h i s  judgment by  saying ,  a t  pp. 155-156: 

" . . . I d e s i r e  t o  Say t h a t  1 e x p r e s s ,  and c l a i m  no r i g h t  
t o  e x p r e s s ,  any o p i n i o n  on t h e  p o l i c y  o f  t h e  A c t .  Whether 
t h e  enforcement  o f  s u c h  a law w i l l  b e n e f i t  o r  i n j u r e  t h e  
community i s  a  q u e s t i o n  wi th  which,  s i t t i n g  h e r e  a s  a  
judge ,  1 have n o t h i n g  whatever t o  do .  That  q u e s t i o n  must, 
i n  my op in ion ,  be d e c i d e d  by t h e  p e r s o n s  who c o n t r o l  t h e  
L e g i s l a t u r e s  o f  t h e  count ry .  1 d o  n o t  deny t h a t  1 have  an 
o p i n i o n  on t h e  q u e s t i o n ,  and a s  a c i t i z e n  o f  Canada w i l l  
by a n y  i n f l u e n c e  1 may p o s s e s s  endeavour t o  i n f l u e n c e  
l e g i s l a t i o n  i n  t h a t  d i r e c t i o n  . . . b u t  a f t e r  t h e  supreme 
w i l l  o f  t h e  S t a t e  h a s  dec ided  t h e  q u e s t i o n ,  w h e t h e r  i n  
a c c o r d a n c e  wi th  m y  o p i n i o n  o r  not, and passed  t h e  Canada 
Temperance A c t  ... 1 t h i n k  it my d u t y  t o  see t h a t  t h e  law 
is  e n f o r c e d  q u i t e  i r r e s p e c t i v e  o f  t h e  p o l i c y  o f  p a s s i n g  i t  

II ... . 
I t  is i m p o r t a n t  t o  n o t e  however t h a t  t h e s e  comments w e r e  d i r e c t e d  a t  
t h e  scope  o f  t h e  c o u r t ' s  r o l e  i n  r e l a t i o n  t o  P a r l i a m e n t ' s  d e c i s i o n  
under t h e  BNA Act  t o  p a s s  t h e  Canada Temperance A c t ,  n o t  t o  t h e  s c o p e  
of  t h e  c o u r t ' s  r o l e  i n  i n t e r p r e t i n g  t h e  i n t e n t i o n s  o f  t h e  I m p e r i a l  
Par l iament  ( a t  t h e  r e q u e s t  o f  t h e  f o u n d i n g  f a t h e r s )  i n  p a s s i n g  t h e  BNA 
A c t .  The argument  is  t h a t  i t  was a t  t h a t  l e v e l  t h a t  Pa lmer  showed h i s  
v e r s i o n  o f  j u d i c i a l  s t a t e s m a n s h i p ,  l a r g e l y  by  e x p l a i n i n g  t h e  
c o n s t i t u t i o n a l  r a t i o n a l e  f o r  d e f e r e n c e  a t  t h e  lower l e v e l  o f  a n a l y s i s .  

81. ( 1 8 7 9 )  3 S.C.R. 505, a t  pp .  526-543 ( R i t c h i e ) ,  p. 5 4 3  ( F o u r n i e r ) ,  557- 
560 ( T a s c h e r e a u )  , pp. 560-574, e s p .  a t  p .  571  (Gwynne) . 

82.  Palmer's j u d i c i a l  c a r e e r  c a m e  t o  an a b r u p t  end  i n  1894 when he r e t i r e d  
r a t h e r  t h a n  f a c e  p a r l i a m e n t a r y  impeachment f o r  having  a c c e p t e d  b r i b e s  
i n  r e l a t i o n  t o  a  r e c e i v e r s h i p  case .  Appasen t ly ,  he had n e v e r  succeeded 
i n  abandoning  what T r a v i s  had i n  1884 c a l l e d  h i s  "wool-dyed hab i t s " ;  
T y p i c a l l y  however,  Palmer t r e a t e d  a  p re sumpt ive  m o r t a l  wound a s  m e r e l y  
a  se t -back;  a t  t h e  age o f  s even ty - four ,  h e  moved t o  N e w  York t o  c a r r y  
on a  new career, d u r i n g  which he u n d e r t o o k  t h e  w r i t i n g  o f  a t r e a t i s e  
on i n t e r n a t i o n a l  law. I n  1898, he  r e t u r n e d  t o  S a i n t  John.  See D.G. 
B e l l ,  L e a a l  Educat ion  i n  N e w  Brunswick: A H i s t o r v ,  s u p r a ,  a t  pp. 51-56 
and a t  p .  80. Before h i s  unseemly d e p a r t u r e ,  Palmer had  one o t h e r  
o p p o r t u n i t y  a f t e r  F r e d e r i c t o n  t o  h o l d  f o r t h  on Canada 's  new 
c o n s t i t u t i o n  and  t o  e x p r e s s  h i s  Canadian n a t i o n a l i s m  on c o n s t i t u t i o n a l  
m a t t e r s .  I n  Nicholson v. Ba i rd ,  d e c i d e d  i n  1884, one o f  t h e  q u e s t i o n s  
r a i s e d  i n  a n  e q u i t y  c a s e  was t h e  a p p l i c a b i l i t y  o f  E n g l i s h  bankrup tcy  
l e g i s l a t i o n  t o  p r o p e r t y  i n  Canada. Pa lmer  r u l e d  a g a i n s t  it by s a y i n g  
t h a t  it would be  a  v i o l a t i o n  o f  t h e  c o n s t i t u t i o n a l  r i g h t s  o f  Canadians 
f o r  t h e  I m p e r i a l  Pa r l i amen t  t o  l e g i s l a t e  fox Canadians i n  d e r o g a t i o n  
of t h e  r i g h t s  o f  se l f -government  r e c o g n i z e d  i n  t h e  BNA Act .  A s  i n  
Pa r l i amen t ,  h e  d i s t i n g u i s h e d  between t h e  l e g a l  power o f  t h e  I m p e r i a l  
Par l iament  t o  l e g i s l a t e  on m a t t e r s  a s s i g n e d  t o  Canadian  l e g i s l a t u r e s  
by t h e  BNA A c t ,  and t h e  c o n s t i t u t i o n a l  r i g h t  to e x e r c i s e  t h a t  power. 
Canadians s t o o d  i n  t h e  same p o s i t i o n  r e l a t i v e  t o  B r i t i s h  l e g i s l a t i o n  



a s ,  "any f o r e i g n  o r  B r i t i s h  s u b j e c t  i n  a f o r e i g n  s t a t e "  and,  "a 
Canadian  is n o t  i n  any  s e n s e  an E n g l i s h  s u b j e c t  - t h a t  i s ,  subject  t o  
t h e  laws of England". The p o s i t i o n  w a s  r e i n f o r c e d  by r e f e r e n c e  t o  t h e  
v iews  o f  Draper C. J. f rom t h e  O n t a r i o  case o f  Regina v .  T a y l o r ,  
e v e n t u a l l y  t o  be made a l m o s t  famous b y  Diceyfs c r i t i c i s m ,  t h a t  when 
s e c t i o n  91 of t h e  BNA Ac t  d e s c r i b e d  f e d e r a l  powers a s  e x c l u s i v e ,  it 
meant e x c l u s i v e  n o t  o f  the powers o f  the p r o v i n c e s  s i n c e  t h e s e  w e r e  
o t h e r w i s e  addres sed ,  b u t  exclusive of t h e  powers o f  t h e  I m p e r i a 1  
P a r l i a m e n t . ;  s e e  ( 1 8 8 4 )  N.B.R. ( Equity Cases)  195 .  



Chapter 6 

The Conclusion - Man'time Bank 

In chapter 1, three constitutional decisions of the New Brunswick Supreme Court were 

said to stand out from the rest. We have discussed the first two. The Queen v. Chandler' was 

decided in A869 through a unanimous decision of the Court's Chief Justice, William Ritchie, 

that struck down provincial legislation on the release of debtors from prison. It portrayed 

constitutional interpretation as ordinary statutory interpretation and proclaimed the perfect 

clarity of sections 91 and 92 of the BNA Act, due largely to Ritchie's view that section 91 

established an invariable "rule of construction" by which any and al1 matters that could 

potentially be claimed by both governments were defined always to be federal. Parliament and 

the legislatures were both characterized as merely statutory and subordinate bodies, neither 

enjoying the plenary authority th& the provincial legislatures had enjoyed before 

Confederation. 

The second case was The Queen on the Pmsecution of Thomas Barker v. The Mayor 

8 c., of FredeMonIz where, by a 5-1 vote, the Court struck down the Canada Temperance 

Act. The court abandoned Ritchie's rule of construction and gave provincial powers equal 

definitional weight with federal powers. Two of the judges (Fisher and Weldon) made the equal 

status of provincial powers explicit but Wetmore and Allen seemed implicitly to endorse the 



same position by applying the same mutual CO-determinacy between federal and provincial 

powers that Fisher and Weldon did. All but Palmer read down Parliament's authonty over 

trade and commerce and broadly interpreted provincial powers either over property and civil 

rights or local matters. One of the judges (Wetmore) did the same for the federal cnminal law 

power. All but Palmer relied to some extent on a broad extra-textual understanding of 

Confederation that trade and commerce was for regulation of the economy as a whole and that 

provincial powerç, be it property and civil rights or local matters, were for the regulation of life 

within local communities and pnvate households, including decisions on the purchase and use 

of liquor or any other lawful commodity. Again excepting Palmer, al1 to some extent associated 

the protection of provincial jurisdiction with the protection of property and liberty from federal 

encroachment. Fisher went farthest in this connection, and thereby most strongly reflected 

a nascent provincial nghts understanding of the BNA Act. Each, to varying degrees, departed 

from Ritchie's premise that constitutional interpretation was simply ordinary statutory 

interpretation and that the words of the BNA Act were self-sufficiently clear. Instead, each 

brought a sense of the BNA Act as a constitutional instrument to bear and on this, the 

consensus included Palmer, though again, Fisher went farthest. 

Of course, the New Brunswick Court's mling in Fredericton was overturned, eventually 

by the Privy Council in Russell v. The Queen, but also by the Supreme Court of Canada under 

the leadership of William Ritchie. Ritchie wrote one of the two substantial opinions, strongly 

rejecting the analysis and conclusions of Fisher and of the other members of the majority in 

the New Brunswick Court. He imposed the alrnost absolutist reading of trade and commerce 

that he had applied in Justices of Kings County and the asymmetrical rule of construction he 

had developed in Chandler to once again conclude that legislation only needed to affect its 

purpose by affecting trade and commerce to corne within 91(2) and outside al1 of 92. 

This repudiation at the hands of Ritchie on the fate of the Canada Temperance Act 

obscures the substantial similarity between the understandings of the BNA Act that infonned 

the ruling that Ritchie overtumed and the understanding of the 8NA Act that was in the 

process of emerging from Ritchie's other constitutional cases. Alrnost simultaneously with the 

decision of the Suprerne Court of Canada in Fredenbton, Ritchie discarded the asymmetrical 

rule of construction of Chandler for an approach of interpretive co-determinacy in Citizen's 

Insurance v. Parsons. In the same case, he opted for a reading down of the trade and 

commerce power that moved him substantially in the same direction as the New Brunswick 

Court had rnoved in Fredericton, toward an understanding of federal authority resting in the 



regulation of systems of trade or in the genenc elements of trade and commerce. In the sarne 

case, he interpreted property and civil rights broadly. Soon afterwards, in Memer v. The 

Atfomey General for Ontario, Ritchie endorsed a provincial equality of status with the 

Dominion. In doing so, he implicitly endorsed the view of Fisher, shared with al1 of the judges 

of the New Brunswick Supreme Court Save Palmer, that federal and provincial powers were 

'CO-equaln. Finally, in 1882 in The Queen v. Robertson, Ritchie made his abandonment of the 

Chandler rule of construction explicit. Encouraged by the Privy Council's decision in Citizen's 

lnsurance v. Parsons, and apparently inspired by growing intellectual and personal tension 

with Gwynne, he strongly reiterated his commitment to the co-deterrninacy of federal and 

provincial powers, limiting overlap and federal paramountcy to circumstances of necessity. 

Finally, he applied the qualification of regulatory generality that he had more obscurely applied 

to the trade and commerce power in Citrien's lnsurance v. Parsons, to the federal fisheries 

power. 

In the context of The Queen v. Robertson, Ritchie's agreement on each of these points 

with the New 8runswick Supreme Court was direct. The case was not an appeal from the New 

Brunswick Supreme Court but arose from the same saga that had given rise to the New 

Brunswick Court's ruling in Steadman v. Robertson, decided before Fredericton, on the basis 

of an opinion by Fisher that applied the same framework to the fisheries power that he later 

applied to the trade and commerce power in Freden'cton. In particular, Fisher's view that 

federal power over the fishery was limited to the fishing industry and did not extend to the 

regulation of property rights in fish once caught, was an application of the same understanding 

of the general rationale for federal economic powers that he would apply to read down the 

trade and commerce power in Fredericton. In The Queen v. Robertson, Ritchie expressly 

adopted it and applied it in the fisheries context. 

It can therefore be said that by 1882, substantial consensus existed among the judges 

of New Brunswick on the meaning of the BNA Act and that this consensus was significantly 

in favour of the key daims of the provinces, both as to status and jurisdictional mandate. It 

can also be said that it was a consensus that anticipated the general thrust of later Privy 

Council decisions but that was fashioned independently of significant Privy Council influence 

or direction. Only Fisher strongly linked the elements of this consensus to provincial rights as 

a general interpretive pnnciple, although Ritchie's use of the word 'autonomy" might also be 

evidence in that direction. But all of the judges, Save Palmer, had by 1882 come to understand 

sections 91 and 92 in ways that were broadly consistent with the objectives if not the 



arguments of provincial rights. 

Thus, the experience of New Brunswick prior to 1883 is contrary to the assumption that 

has infonned much of the criticism of the Privy Council, that it reflected an understanding of 

the BNA Act without Canadian antecedents. In addition, the experience of New Brunswick 

judges reveals the influence within Canadian constitutional adjudication of some of the factors 

that may have been influential in shaping the Privy Council's understanding of the BNA Act. 

Further, the experience of New Brunswick judges reminds us that judicial understanding of the 

ENA Act was a dynamic process that in New Brunswick moved quickly from the centralism of 

1867 to the elements of decentralized coordinate federalisrn of the 1 880's and 1890's. That 

the judges of one province made this transition by 1882 suggests the misleading sirnplicity of 

comparisons of Privy Council interpretation from the l880's, the1 890's and later to the political 

statements of intent of 1867. 

In this context, the conclusions to be drawn from this thesis may best be illustrated by 

proposing a new perspective of the decision of the Privy Council in Liquidators of the Maritime 

Bank v. The Receiver-Genenil for New Bmnswick, the third of the cases profiled in chapter 1 .= 
The standard view of this case is that it represents the culmination or simply the confirmation 

of the Privy Council's detemination to bestow a status and an importance on the provinces 

that they were not intended to have. The case is therefore afmost exclusively seen as one in 

the series of Privy Council decisions by which coordinate federalisrn was imposed on Canada, 

most of which came from Ontario and out of the concerted carnpaign of that province for 

provincial rights. 

This thesis suggests a different perspective that sees Maritme Bankas the culminating 

event not only for the development of Privy Council doctrine but also for the transition of the 

New Brunswick judges from their own version of subordinate federalisrn to coordinate 

federalism. To understand the significance of this broader perspective, it is necessary to once 

again visit the rulings in Maritime Bank, this time starting with the decision of the Supreme 

Court of New Brunswick. 

II 

In March of 1887, the Maritime Bank failed, with $35,000 on deposit from the province 

of New Brunswick. On behalf of the province, the Liberal Govemment of Premier and Attorney 

General Andrew Blair clairned preference over al1 other creditors on the basis of the 



prerogative right of the Crown to prionty in the payment of debts. The liquidators of the Bank 

denied this daim on the basis that the lieutenant govemors were not representatives of the 

Queen and New Brunswick and therefore did not have the prerogative rights it claimed. 

By stated case, New Brunswick and the liquidators took this question to the New 

Brunswick Suprerne Court early in 1888. Blair's role was a direct one; he appeared as lead 

counsel in front of the New Brunswick Court and in the appeal that would go to the Supreme 

Court of Canada. He would go to London as well for the liquidators' appeal before the Privy 

Council, though he would leave the oral argument in that venue to English counsel, Horace 

Davey. The obvious importance of the case was also indicated by the profile Blair gave to it 

in the legislature. As it progressed from the New Brunswick Supreme Court in 1888 through 

to the Privy Council in 1892, Blair updated the House on the progress of the litigation and 

reminded al1 of its importance. In Speeches from the Throne in 1887 and 1888, prosecution 

of the case was portrayed as a govemment priority. The1893 speech would celebrate victory 

by saying that the win in the Privy Council, 'established beyond al1 Mure controversy the 

status of the executive of the provinces, and has recognized that a direct relationship exists 

between the provincial executives and the sovereign of the empiren.' 

This caught the source and extent of Blair's broader interest in the case. There was 

more at stake for Blair than $35,000, and even more than protection of the province's rights 

as creditor in future cases. Instead, Blair seems clearly to have self-consciously fought 

Maritrme Bank, and to have fought it personally, as a battle in the war of the provinces with the 

federal govemment for the recognition of provincial rights. He pushed the case forward and 

argued it on the understanding that it had the potential to decide the question of the status of 

the provinces for al1 purposes, not just in respect of provincial rights in creditor-debtor matters. 

In between the Bank's failure in March of 1887 and arguments before the New Brunswick 

Supreme Court in February of 1888, Blair had been to the Quebec Interprovincial Conference 

of 1887 that had so heartily endorsed the provincial rights view of Confederation, including 

resolutions that reflected and ai-~firrned the distinct and equal independence of the separate 

 province^.^ In the legislature, much of the talk in 1887 and in 1888 was for or against 

provincial rights, with the government's participation in the Quebec conference as the principal 

context . 
The other variable that may well have factored into the profile that Blair gave to 

Mantirne Bank was that by 1887, the provinces clearly had the upper hand in constitutional 

litigation. Federal powers had b e n  reduced and provincial powers expanded in provincial 



wins in Citizen's Insurance v. Parsons, Hodge v. The Queen, and the McCarthy Reference. 

On the very issue at stake in Mantime Bank, the status of lieutenant govemors and therefore 

of provincial govemments, the Privy Council had already provided considerable 

encouragement. In Hodge v. The Queen, it had declared local legislatures to bel within the 

limits of section 92, as supreme as the Imperia1 Parliament or the Pariiament of the Dominion. 

In addition, it had in Mercerv. The Attorney Generalfor Ontario, canfimed the right of Ontario, 

and of other provinces, to property that, under common law, was crown property. It may well 

have seemed therefore, that success was a foregone conclusion in Mantime Bank, and that 

judicial recognition of the regal status of the lieutenant govemors was a virtual fomality. 

Blair seemed to argue the case before the provincial Supreme Court with this 

expectation. He made three arguments. The first was that each of the provinces possessed 

al1 of the prerogative powers going into Confederation and that the liquidators could not 

discharge the onus that fell to them from the constitutional pnnciple that the rights of the Crown 

could only be abridged expressly by pointing to anything in the BNA Act which stripped the 

provinces of those powers. The second argument was that section 64 of the BNA Act actually 

confirrned the continuation of the Crown's direct involvement in provincial govemment by 

continuing the 'Executive Authority' of New Brunswick and Nova Swtia, 'as it exists at the 

Unionn. The third argument appealed to broader policy wnsiderations. "Divest the Crown of 

its executive rights as represented by the Lieutenant Governmentw, said Blair, 'and the whofe 

machinery of Govemment would stop". In contrast, acceptance of his position would mean, 

"the whole scheme of Union is made consistent and hannonious" and "The executive authority, 

as represented by the Federal and Provincial Governments, reaches out in both directions and 

covers the whole groundw. Interestingly, Blair appears not to have cited Hodge v. The Queen, 
cleariy the strongest authority available to him, though he did cite the Pnvy Council decision 

in Mercer and Todd's Pariiamentary Govemment . 
Counsel for the liquidators argued bluntly that the lieutenant govemors did not 

represent the Queen except to the extent specifically provided for in the BNA Act. This rested 

less on dissection of the provisions of the BNA Act than it did on the general proposition that 

Confederation had totally and necessarily altered the constitution of New Brunswick from that 

of a colony to that of administrative subdivision of a wlony. It was no longer, 'a Colony of 

Great Britain, but only a portion of a Colony of Great Britain", and lieutenant govemors were 

no longer vice-regal, but merely, 'part of the Colonial Administrative staff. Post-Confederation 

dispatches frorn Eari Camarvon and Eari Granville were the main authority. It was, moreover, 



impossible for the Crown to be,"represented by two persons whose prerogative rights are over 

the same jurisdiction". 

The composition of the bench that heard these arguments had changed considerably 

since Fredericton. Fisher had died in 1880, even before the appeals from Fredericton had run 

their course, and k e n  replaced by George Edwin King, who had been premier from 1872 to 

1878 and who had, as attorney general, so strongly protested against the Court's decision in 

Chandler. He was a highly regarded lawyer who would eventually be appointed to take 

Ritchie's place on the Supreme Court of Canada. In 1882, John Fraser, who had followed 

King into the premier's office, reptaced Charles Duff on the bench. Finally, Weldon had died 

in 1884 and k e n  replaced by William Tuck, later to be Chief Justice, but he, like Palmer, took 

no part in Maritime Bank. One result was that the bench that heard Maritime Bank consisted 

of three former premiers (Wetmore k i n g  the other), along with a former attorney general 

(Allen). Blair's argument, that the whole machinery of provincial government depended on the 

Crown's direct participation, may have been well suited to his judicial audience. 

Although both Allen and Fraser wrote opinions, Allen's was the more interesting. In 

1877 he had, in Ganong v. Bayley, dissented from the Court's decision that provincial 

legislation for the establishment and appointment of parish courts was, on the one hand, within 

provincial jurisdiction over the administration of justice and, on the other hand, not a violation 

of section 96 of the BNA Act." Allen's view had been that even if the courts were not what 

would now be called "section 96 courtsn, the appointments were outside provincial jurisdiction. 

The reason was that, quite apart from section 96, only the Crown could appoint judges and this 

meant al1 judges, even justices of the peace, had to be appointed by the govemor general. 

The reason was that lieutenant governor, in consequeme of the BNA Act, no longer 

represented the Crown, as he had, When he derived his authority directly from the Sovereignn. 

Instead, "the Govemor General alone, is appointed by the Queen's commission, and acts as 

the representative of the Sovereign in the Dominionn.' 

Now in Maritime Bank, Allen took the opposite line. The question was now whether the 

BNA Act had taken away provincial possession of the rights of the Crown, not whether it had 

given the provinces such rights8 This ensured Blair's success, for it showed acceptance of 

his fundamental premise, and that of the provincial rights perspective, that Confederation had 

continued the pre-existing provinces (while dividing one of them in two), not created them. 

From this premise, the conclusion that lieutenant govemors still represented the Crown was 

not only plausible but perhaps inescapable, for it meant that the opposite conclusion would 



require some express denial of sovereign status to the provinces. There was, of course, little 

in the BNA Act that satisfied that standard. The rnost the Act did was rnake less provision for 

the connection of lieutenant govemors to the Crown than it did for the Govemor General. This 

justified the conclusion that the Crown was not generally part of provincial govemments only 

if one accepted the premise that the provinces, like the Dominion govemment, were created 

by the Act. 

From the perspective of Privy Council criticism, Allen's reversal might be easy to 

explain as the obvious influence of the Privy Council's distorted if not biased understanding 

of the BNA Ad. After all, Hodge v. The Queen was decided in 1883 and was cited before 

Allen and the rest of the Court in another case the day before Maritime Bank was decided.' 

But it is interesting that Allen did not cite Hodge in Marifime Bank, even though he did cite the 

Privy Council decision in Mener, which arguably gave much less direct support to his change 

of position. Instead, Allen relied primarily and extensively on Ritchie's 1881 dissent in Mercer, 

which unlike the later ruling of the Privy Council, deait with lieutenant govemor status generally 

and directly. He quoted Ritchie's conclusion that a review of the BNA Act showed that the, 

"Provincial executive and authority was to be precisely the same after as before 

Confederation", his assessrnent that, 'Special pains appear to me to have been taken to 

preserve the autonorny of the Provinces, so far as it could be [sic] consistently with a federal 

unionn, and his description of the argument that the lieutenant govemors did not represent the 

Crown as ' fal la~y~. '~ Further, Allen relied on another and more recent Supreme Court of 

Canada case upholding a federal clairn of Crown preference in debt recovery, partly for 

Ritchie's reiteration of his Mercerviews and partly for Justice Strong's statement that although 

the BNA Act 'apportioned" the prerogative rights of the Crown, they continued to exist in their 

"integrity" in both levels of government, however their 'locality" might have been changed to 

reflect the division of powedl 

It is also interesting that Allen did not mention Lenoir W. Ritchie, the 1879 case on 

provincial Queen's Counsel in which the Supreme Court had found that lieutenant governors 

were not representatives of the Crown.12 Fraser did, but only to suggest that atunsel had not 

explained to Justice Gwynne that the BNA Act dealt specifically with some elements of the 

connection of lieutenant govemors of Quebec and Ontario to the Crown because this was 

made necessary by the division of old Canada into two provinces.13 Otherwise, Fraser like 

Allen, relied on Ritchie in Mercer and Strong's later obiter dicta. In addition, unlike Allen, he 

went through an analysis of many of the sections of the BNAAct bearing on provincial status 



to reach his own conclusion that, 'l cannot see anything in the British North America Act which 

takes away or abridges the Executive authority (by which I mean the Provincial Executive 

authority) in respect of al1 subjects and matters which are declared to be Pr~vincial".'~ 

In the Supreme Court of Canada. Blair met even less trouble.15 With the exception of 

Gwynne who predictably dissented, the judgments were short. The judges gave their 

conclusions in Blair's favour, without bothering rnuch or at al1 with supporting reasoning. It is 

hard not to sense that the judges saw the case as raising an important question, but one that 

had already been al1 but answered. Strong said, "there can be no doubt that the provinces 

have this rightn16 and Taschereau agreed and said, for good measure, that he had said the 

same thing 12 years previously white on the Superior Court in Q u e b d 7  Pattenon went on 

a little longer, but only to Say that he could not really add anything to what had been said by 

Allen and Fraser. He found their reasoning in accord, "with the spirit and tenor of the British 

North Arnerica Ac tn . ' ~ven  Gwynne's dissent suggested more of resignation than of 

resistance. There was perhaps a little sarcasm in his inability to understand why govemments 

that were as dernocratic as those of Canadian provinces needed or wanted the powers of 

royalty based on ancient common law.lQ This left him believing that. ?he only object to be 

gained by regarding such debts to be debts due to Her Majesty would seem to be to lay a 

foundation for introduction into the constitution of the provinces of this Dominion of a vexatious 

and obnoxious privilege not introduced by the ternis of the BNA Act"." He ended by saying 

in effect, that the court should not be allowing itself to be used for such a purpose. 

Once again, it was interesting that Hodge v. The Queen was not cited by Blair or 

mentioned by any of the judges." This changed when the case came before the Privy Council 

almost three years later in 1892? Taking over for Blair, Horace Davey cited Hodge v. The 

Queen as showing that the provinces were in no sense subordinate but had, "coordinate 

authority within their respective spheresn. As is well known, Lord Watson agreed. After saying 

he could find neither principle or authority for the proposition that the effect of Confederation 

had been to leave Her Majesty with only one govemment in North ~ m e r i c a , ~ ~  he wrote the 

classic judicial statement of coordinate Canadian federalism: 

The object of the [BNA] act was neither to weld the provinces into one, nor to 
subordinate provincial govemments to a central authority, but to create a federal 
government in which they should al1 be represented, entnisted W h  the exclusive 
administration of affairs in which they had a common interest, each province retaining 
its independence and autonorny. [...] in so far as regards those matters which, by 
section 92, are specially reserved for provincial legislation, the legislature of each 
province continues to be free from the control of the Dominion, and as supreme as it 



was before the passing of the Actz4 

The apparent inwnsistency of this doctrine with disallowance and other implernents 

of central control manifest in the BNA Act would becorne fundamental to Privy Councif 

criticism. lnterestingly however, those who argued against the representation of the Crown 

by lieutenant govemors, be they judges or counsel and whether in Maritime Bank or in earlier 

cases, such as Lenori v. Rifchie, seem never to have relied on an inference of subordination 

drawn from the federal govemment's power of disallowance. Instead, their main arguments 

were that the BNA Act did not say that the Queen was part of the legislatures and second, the 

lieutenant govemors were appointed by the federal govemment rather than directly by the 

Queen. On the latter, Watson simply said there was nothing anomalous in one representative 

of the Crown k i n g  appointed by another. 

As discussed in chapter 2, reœnt scholarship has stressed the importance of the 

provincial victory on the status question to the outcornes in division of powers cases. It is 

therefore interesting that in Mantirne Bank, Watson used the reverse logic. Finding first that 

the provinces were not just administrators but legislators, he said he would need vety express 

language to "warrant the inference that the Imperia1 Legislature meant to vest in the provinces 

of Canada the right of exercising supreme legislative power to which the British Sovereign was 

to have no ~ h a r e " . ~ ~  On the other hand, this showed, not surprisingly, that Watson did connect 

the two questions of legislative autttonty and of constitutional status. As argued in chapter 4, 

the judges of New Brunswick had made the same connection in Fredericton more than 10 

years earlier. 
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lnevitability pewades Watson's judgment in Maritime Bank. In the contest between the 

two great and divergent theories of Confederation that had dominated Canada's development 

practically since 1867, Watson resolved it by finding nothing to be said for the theory held by 

sorne of those who had done the rnoc,: to make Confederation happen. For the critics of the 

Privy Council, his dismissiveness helped to confimi the suspicion that Watson and the Privy 

Council operated, at worse, from an agenda of their own or, at best, without even a basic 

understanding of Confederation. Either way, Maritime Bank is seen, along with Local 

Prohibition, as one of the culminating events in the Privy Council's deliberate or unwitting re- 

writing of the BNA Act, starting with cases such as Citrien's lnsumnce v. Parsons and Hodge 



v. The Queen in the late 1870's and earîy 1880's. 

The judicial history of Mantirne Bank gives a different perspective on the case. It 

shows that the sense of inevitability did not start with Lord Watson but with the judges of the 

Supreme Court of Canada. Moreover, the Privy Council ruling was anticipated not only by the 

judges in the Suprerne Court but by the judges of the New Brunswick Supreme Court. From 

this perspective, it is more ditficult to see the Privy Council's ruling solely as an application of 

the earlier and equally enoneous dicta of Hodge v. the Queen. lt was also validation of the 

views of almost every Canadian judge who participated in the case before it reached the Pnvy 

Council on appeal. 

Of course, those same Canadian judges gave judgment in Maritime Bank in a legal 

environment that included Hodge and the other earîier Privy Council cases. This rnakes it 

impossible to see their judgrnents as pure and untainted Canadian precursors of the Privy 

Council's ruling. The suspicion that they only anticipated the Privy Council's handling of the 

case because of the influence of earlier Privy Council decisions might be heightened by the 

fact that the Supreme Court of Canada had, before W g e ,  ruled in Lenoir W. Ritchie that the 

lieutenant govemors did not represent the Crown except on the specific matters expressly 

provided for in the BNA Act. Nevertheless, it is worth recognizing that the Privy Council 

decided Mantime Bank by upholding rather than by overtuming Canadian Courts, if only 

because this fact has either not been mentioned at al1 or not k e n  given any weight in the 

standard view of Mantime Bank, that it represented a view of Confederation generally at odds 

with that held by Canadian judges and other Canadian lawyers. Also, it seems slightly 

remarkable that Hodge could have k e n  so influential in directing the outcome in MaMime 

Bank in both Canadian Courts and yet not be mentioned by even one of the six judges who 

wrote judgments in one or the other of those two Courts, or apparently by counsel in argument 

in either Court. It may be worth remembering here that Hodge was a case about liquor 

licensing competency, not provincial sovereignty, and that the paragraph from Hodge applied 

by Watson in Mantime Bank was dicta. Ever since Mantime Bank, the connection of Hodge 

to the sovereignty issue hast of course, becorne not only obvious but also the predorninant 

source of the case's continuing significance. Prior to Maritime Bank, the connection may not 

have been so apparent. 

A less precise but perhaps more substantial point is that Maritime Bank was not only 

the culminating event in the development of the jurisprudence of the Privy Council. It was the 

culmination of the evolution of the New Brunswick Supreme Court from the statutoty and 



subordinate federalism of Chandlerto the full acceptance of the coordinate federalism that can 

be seen in development in Fredericton in 1879. It was an evolution that was reinforced by the 

convergence of the Court with what was, after 1875, the separate evolution in the thinking of 

William Ritchie as a member of the Supreme Court. This convergence was apparent in the 

reliance of bath Allen and Fraser in Mantime Bank on Ritchie's pre-Hodge dissent in the 

Mercer case, where Ritchie, like Watson later, spoke of the protection of the autonomy of the 

provinces as an abject of the BNA Act. 

Thus, to Say that the Privy Council's Marifme Bank ruling was anticipated by the 

decision of the New Brunswick Supreme Court in the same case is accurate but incomplete. 

It would perhaps be more complete to Say that the New Brunswick Supreme Court handled 

Maritime Bank in a way that anticipated the Privy Council ruling in the same case because New 

Brunswick judges had already anticipated the key ingredients of coordinate federalism not only 

before Manfime Bank in 1892 but also before Hodge in 1 883. Moreover, both in the case of 

Ritchie and the judges on the New Brunswick court, they arguably had also integrated the 

elements of coordinate federalism by linking an appreciation of the equal sovereignty of the 

provinces to the scope of provincial and of federal powers respectively. 

The implications of this analysis are, first, the basic point that the recognition of the 

sovereignty of the provinces was not a Privy Council innovation imposed on Canada without 

Canadian precedent. That of course did not make it the right outcorne but it does make it a 

little more difficult to argue that it was obviously the wrong outcome. 

Second, seeing Maritime Bank in the context of the earlier jurisprudence of the New 

Brunswick judges, rather than solely in the context of earlier Privy Council jurisprudence, 

shows that the judges of New Brunswick came to believe that Confederation protected the 

continuing sovereignty of the provinces at least partly because of the evolution in their thinking 

about federalism that occurred through their own experience in constitutional adjudication. By 

itself, this may suggest that the members of the Privy Council went through a similar process, 

given the agreement in Maritime Bank between the New Brunswick judges and the Privy 

Council judges on the fundamentally important question of provincial govemment status. 

Third, linking Mantirne Bank to the eariier jurisprudence of the New Brunswick judges 

suggests strongly that the provincial sovereignty issue was not any more an isolated question 

for the Privy Council than it was for the judges of New Brunswick. Instead, it was one that 

connected to other important questions such as the role and importance of the respective 

mandates of the provinces and of the federal govemment within Confederation, the 



relationship of particular heads of power to those general mandates, and the implications of 

federalisrn for provincial responsible self-government. As referenced throughout this study, 

it has been suggested by other scholars that the provinces, and more particulariy the provincial 

rights movement, may have k e n  successful in the Privy Council, perhaps especially on the 

status question, because their interpretive arguments connected with these larger themes in 

ways that resonated with the judicial representatives of the English empire. A variation on this 

theme might suggest that regardless of the intellectual or other rnechanisms of provincial 

success, the important point is that the jurisprudence of the Privy Council can be understood 

as based on Canadian constitutional ideas and experience because it accepted arguments that 

had foundations in those ideas and that experience. Maritime Bank perhaps at a minimum 

contributes to the latter and perhaps even to the former perspective by showing the New 

Brunswick judges coming to the same place as the Privy Council on the question of status but 

through a process that makes apparent the connection of that question to some of these larger 

themes, many of them associated with provincial rights. If the connections were there for the 

New Brunswick judges, perhaps they were also for the Privy Council judges. 

Fourth, Maritime Bank perhaps suggests that more consideration needs to be given 

to the possibility that the constitutional decisions of Canadian judges helped to shape the Privy 

Council's understanding of the BNA Act. To a large degree, this possibility has probably been 

discounted because of the impression that the judges of the Privy Council and Canadian 

judges were fundamentally at odds on the Act's meaning and effect. Marifime Bank 

challenges that impression directly. It was, of course, only one case decided near the end of 

the seminal period of Privy Council decisions, but it was nevertheless a case of near complete 

transatlantic judicial consensus conceming a point of fundamental importance that had 

perhaps deep implications for the Privy Council's understanding of other issues, such as those 

subsequently determined in Local Prohibition Refemnce? Moreover, it seems plausible to 

propose that the wnting of Canadian judges in other cases may have had a more diffuse but 

equally important cumulative influence on the Privy Council. Ritchie's decision in Citrien's 

lnsurance v. Parsons was close enough to that of the Privy Council in the same case to permit 

him to suggest a cause and effect relationship- Simifarly, the decision of the Privy Council in 

Russell v. The Queen seems to show clearly the influence of Palmer's dissent in Fredericton, 

at least on the characterization of temperance legislation. What each of these examples 

perhaps shows is that Canadian judgments were read in London and that, in consequence, 

the Privy Council would have become aware of the range of Canadian judicial thinking on most 



of the important questions that would eventually be addressed in Privy Council decisions. 

Thus the appeal in Memerwould have brought Ritchie's dissent and conclusion that the BNA 

Act was structured to protect provincial autonomy to the attention of members of the Privy 

Council, not only before Maritime Bank but before Hodge v. The Queen. Similady, the appeal 

in Fredericton would have told the judges of the Privy Council that Canadian judges were 

divided on the scope of the trade and commerce and the property and civil rights powers. It 

would have told thern that some Canadian judges limited federal powers to those needed for 

the creation of a common market and associated provincial powers with the life of the 

community or, more generally, with social rnatterç. In both cases, it may be a mistake to 

conclude that because the Privy Council found it unnecessary to deal with the status of the 

lieutenant governors in Mercer or with trade and commerce in Russell W. The Queen, or 

rejected the Fisher view of property and civil rights outright in Russell, that the views expressed 

in these cases on these questions had no lasting impact on Privy Council rnembers. The 

continuity and overlap both in the membership of the Privy Council and in the lawyers who 

appeared before it on Canadian constitutional cases might suggest otherwise. So perhaps 

does the fact that the direct agreement between the Canadian and English judges on the 

provincial sovereignty issue appear to correlate with more indirect agreement on other and 

related issues, such as the general shape of federal and provincial legislative authority. 

Maritime Bank is also important to this study in one further respect. It represents 

strong acceptance by the judges of the New Brunswick Supreme Court of a central tenet of 

the argument for provincial rights, the constitutional sovereignty of the provinces within their 

constitutionally defined jurisdictional boundaries. It thereby reinforces the conclusions based 

on Fisher in Fredericton that New Brunswick thinking on the constitution was neither indifferent 

to the provincial rights movement nor interested in the movement only to the extent it 

encompassed advocacy for better ternis. In fa&, it shows New Brunswick judges at the 

vanguard of the judicial articulation of the fundamental constitutional premise of provincial 

rights. 

On this point, Matitime Bank also shows that the understanding of Confederation held 

by New Brunswick judges in 1888 was consistent with a broader New Brunswick comrnitment 

to the constitutional elements of the provincial rights movernent. This cornes through in the 

role of Andrew Blair, first in identtfying the constitutional opportunity presented amidst the 

wreckage of the Maritime Bank and second, in exploiting that opportunity through constitutional 

Iitigation. Both were contemporaneous with Blair's participation in the Quebec Conference of 



1887 and his advocacy in New Brunswick for the resolutions from that conference. It is 

therefore hard to believe that the importance of the case to Blair did not include its relevance 

to the idea that was central to the justification of rnany of these new Quebec resolutions, 

namely, that the provinces had retained their status thmugh Confederation as sovereign 

governments. If so, Blair's insistence at Quebec for Ontario support for better terms might 

better be interpreted as good negotiating rather than as disinterest in the constitutional 

questions of the conference. 

From the perspective of the critics of provincial rights, the affÏnity between Blair and the 

New Brunswick judges might be said only to confirm that provincial rights was a political 

demand without legal foundations in Canada's constitution. It might also be said to show 

nothing more than that some Canadian judges were prepared to be as gullible or as 

disingenuous as the judges of the Privy Council. This ignores the significance of MaMme 

Bank having roots in Fredericton, decided a decade earlier when the provincial rights 

movement had not yet crystallized into the political movement undeniably manifested at the 

1887 Quebec Conference. But also, it assumes the existence of a belief in a distinction 

between constitutional law and politics that, as Fredericton perhaps indicates. was not yet fully 

operational or had not yet come to mean to the actors of the nineteenth century what it would 

come to mean either ta later lawyers or scholars. 
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C o u n c i l ) ,  and  s e c t i o n  82, (power o f  Lieutenant -Governor  t o  c a l 1  
t o g e t h e r  t h e  L e g i s l a t i v e  Assembly o f  O n t a r i o  o r  of Q u e b e c ) .  Var ious  
of  t h e s e  p r o v i s i o n  empowered t h e  Lieutenant-Governors  of Quebec o r  
O n t a r i o  t o  e x e r c i s e  s p e c i f i c  powexs i n  t h e  Queen's  name and  t h i s  was 
a rgued  by some ( s u c h  a s  Gwynne o f  t h e  SCC) t o  i m p l y  t h a t  t h e  
Lieutenant -Governors  cou ld  n o t  have  been i n t e n d e d  t o  r e p r e s e n t  t h e  
Crown g e n e r a l l y  s i n c e  t h e s e  g r a n t s  o f  s p e c i f i c  a u t h o r i t y  would have 
been unnecessa ry .  Although r e f u t a t i o n  of t h i s  argument seemed t o  have 
been F r a s e r ' s  main  concern ,  he confused  it w i t h  t h e  d i f f e r e n t  argument 
t h a t  t h e  Lieutenant -Governors  o f  O n t a r i o  and  Quebec had powers t o  do 
c e r t a i n  t h i n g s  i n  t h e  Queen's name which t h e  Lieutenant -Governors  of 
o t n e r  p r o v i n c e s  d i d  n o t .  I n  b o t h  r e s p e c t s ,  he  r e l i e d  o n  s e c t i o n  64, 
which c o n t i n u e d  t h e  e x e c u t i v e  a u t h o r i t y  f o r  N e w  Brunswick and Nova 
S c o t i a .  I n  p a r t  t h i s  made s p e c i f i c  enumera t ion  o f  powers t h a t  cou ld  
be e x e r c i s e d  i n  t h e  Queen's name unnecessary  f o r  N e w  Brunswick and 
O n t a r i o  and t h i s  answered t h e  i m p l i c a t i o n  t h a t  new Brunswick and Nova 
S c o t i a  had a d i f f e r e n t  s t a t u s  t h a n  O n t a r i o  and  Quebec. I n  p a r t  a l s o  
it e x p l a i n e d  why s p e c i f i c  enumera t ion  had been n e c e s s a r y  f o r  O n t a r i o  
and Quebec, namely, t h e r e  was no p r e - e x i s t i n g  e x e c u t i v e  a u t h o r i t y  f o r  
each  p r o v i n c e  t h a t  c o u l d  be c o n t i n u e d .  Of i n t e r e s t ,  n e i t h e r  F r a s e r  o r  
Al l en  a d d r e s s e d  t h e  d i f f e r e n c e  between s e c t i o n  58, which  p rov ided  
g e n e r a l l y  o f  Lieutenant -Governors  wi thou t  s p e a k i n g  o f  t h e  Queen, and 
s e c t i o n  17, which e s t a b l i s h e d  t h e  Pa r l i amen t  and  p rov ided  e x p r e s s l y  f o r  
t h e  i n c l u s i o n  o f  t h e  Queen. 

Liquidators of the M a r i t i m e  B a n k  v. The R e c e i v e r - G e n e r a l  fo r  New 
B r u n s w i c k  ( 1 8 8 8 )  20 S.C.R. 695. 

I b i d ,  a t  p .  697. 

I b i d ,  a t  pp. 697-698. 

I b i d ,  a t  p .  707. 

I b i d ,  a t  p. 702. 

I b i d ,  a t  pp.  703-704. 

P a t t e r s o n  s a i d  h e  though t  he saw a n  i n t i m a t i o n  o f  t h e  s t a t u s  o f  t h e  
p r o v i n c e s  t h a t  s u p p o r t e d  N e w  Brunswick 's  p o s i t i o n  i n  M a r i t i m e  B a n k  i n  
t h e  P r i v y  Counc i l '  s post-Hodge d e c i s i o n s  i n  St. Catherines Milling Co. 
v. The Q u e e n  1 4  A . C .  46 and i n  Attorney G e n e r a l  of B r i t i s h  Columbia v. 
Attorney G e n e r a l  of C a n a d a  1 4  A . C .  2 9 5 .  

Liquidators of M a r i t i m e  B a n k  v. The R e c e i v e r - G e n e r a l  for New 
Brunswick( l892)  A.C. 437. 

I b i d ,  a t  p.  441. 

I b i d ,  a t  p. 441. 

I b i d ,  a t  pp. 4 4 2 - 4 4 3 .  

These i n c l u d e d  the r e l a t i v e  b r e a d t h  o f  f e d e r a l  and  p r o v i n c i a l  powers 
i n  key a r e a s  s u c h  as t r a d e  and commerce and p r o p e r t y  a n d  c i v i l  r i g h t s  
and t h e  r e l a t i o n s h i p  of  P a r l i a m e n t ' s  g e n e r a l  a u t h o r i t y  o v e r  peace ,  
o r d e r  and good government  t o  i t s  enumerated powers.  I t  i s  i n t e r e s t i n g  



to note that the Privy Council also decided Hodge v The Queen in favour 
of provincial supremacy in the legislative sphere (subject to s e c t i o n  
92 limits), by upholding a ruling of a Canadian court, in that case the 
Ontario Court of Appeal; see Hodge v .  The Queen (1883) A.C. 117, at pp. 
132-133. 
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