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In the nineteenth century, Canadian bankruptcy legislation was not widely 

accepted as a means to distribute assets to creditors or as a way to provide a debtor with a 

fiesh start. In 1880, Parliament repealed the Insolvent Act  of 1875 and abandoned its 

constitutional jurisdiction over bankruptcy and insolvency until 1919. 

Much of the debate in the nineteenth century focused on the morality of the 

discharge and whether it interfered with a debtor's higher obligation to repay debts. 

Notions of forgiveness competed unsuccessfully with the idea that all debts had to be 

honoured. The collective nature of bankruptcy proceedings and the distribution of the 

debtor's assets on an equal basis were also central to the debate. Bankruptcy law's 

interference with the traditional common law scramble for the debtor's assets affected the 

specific interests of local and distant creditors. Bankruptcy law represented, therefore, 

both a conflict of values over the morality of the discharge and a distinct divergence of 

interests between local and distant creditors over the advantages and disadvantages of a 

pro rata distribution. This clash of ideas and interests took place within a changing 

economy that was moving away fiorn its local and ma1 base. Repeal in 1880 was 

symbolic of the weakness of the national economy. By 1919, uniform bankruptcy 



legislation could no longer be delayed in an expanding national market. Credit 

relationships became less dependent upon matters of character and the bankruptcy 

discharge became more acceptable as a central feature of the legislation. 

Institutional factors such as federalism and the emerging regulatory state also had 

an independent effect on the legislative history. In the 1870s, the absence of a strong 

government department and bureaucracy inhibited the implementation of stable and 

lasting legislation. In 19 19, bankruptcy reform coincided with an unprecedented growth 

of federal regulation during the War. Federalism also affected the timing of the 

legislation. The ability of the provinces to regulate voluntary assignments and the 

administration of debtors' estates alleviated the immediate need for federal legislation 

until after the turn of the century. 
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[A111 insolvency laws are wrong . . . on account of being in direct conflict with 

the constitution of things, the established order under which we live, 

furnishing occasion and opportunity for men to overlook their responsibilities 

and neglect their obligations to God and to their fellow men.' 

Under the British North America Act, bankruptcy and insolvency are within 

the purview of the Federal authority, the object of the hpeiial Parliament, no 

doubt being that this important branch of legidation . . .should have universal 

application throughout the Dominion. Trade should not be limited by local or 

provincial considerations. . . . In this way, trade is stimulated throughout the 

whole country.. . . 

Discharge may be said to be the very soul of a Bankruptcy Act, and in cases 

where a debtor has been obliged to go through the insolvency Courts through 

misfortune, the law ought to give him the opportunity of obtaining a clean bill 

of health, without interference by creditors.. . 2 

- 

' Thomas Ritchie, "Fallacy of Insolvency Laws and Their Baneful Effects" (1885). 

* S.W. Jacobs, "A Canadian Bankruptcy Law--Is It a Necessity?'(l917) 37 Can. L. T. 604,608. 
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CHAPTER 1 

Introduction 

In the nineteenth century, Canadian bankruptcy legislation was not widely 

accepted as a means to distribute assets to creditors or as a way to provide debtors with a 

fiesh start. Both of these central goals of bankruptcy law proved to be controversial. After 

Confederation, Parliament passed b h p t c y  legislation in 1869' and again in 1875.~ 

However, opponents of bankruptcy law began to call for repeal shortly after the Act of 

1869 came into effect and between 1869 and 1880 Parliament debated 10 separate repeal 

bills? In 1880, Parliament repealed the Insolvent Act of 1875 and abandoned its 

constitutional jurisdiction over banlu-uptcy and insolvency until 19 19: After 1880, the 

provinces sought to ameliorate the effects of the federal repeal by enacting legislation that 

provided some means of distributing an insolvent debtor's assets. The fact that provincial 

law could never provide a uniform solution led Parliament to re-visit the bankruptcy 

reform issue on numerous occasions after 1880. All federal bankruptcy bills between 

1880 and 1903 failed. By the end of the century provincial regulation became entrenched 

and it was not until after World War I that bankruptcy again became a national issue. 

Why Canada rejected bankruptcy law in 1880 and did not pass a national unifom 

statute until 1919 is the central question of this study. A more specific question arises 

when one notes that much of the opposition to bankruptcy legislation in the nineteenth 

' Insolvent Act of 1869, S.C., 32-33 Vic. 1869, c. 16. Section 155 provided that it was to only remain in 
force for four years. The law was extended in 1873 and again in 1874. S.C. 1873-36 Vic. c. 2; S.C. 1874, 
37 Vic. c.  46. 

Insolvent Act of 1875, S.C. 39 Vic. 1875 c. 16. 

See infra chapter 5. 

4 An Act to Repeal the Acts Respecting Insolvency Now in Force in Canada, S.  C. 1880.43 Vic., c. 
1 .  The British North America Act granted to the federal Parliament jurisdiction over bankruptcy and 
insolvency. 30-31 Vic., c. 3, s. 91(21). In 1919, Parliament passed the Bankruptcy Act of 1919, S.C. 1919, 
c. 36. See T.G.W. Telfer, 'The Canadian Bankruptcy Act of 1919: Public Legislation or Private Interest?" 
(1994-95) 24 C.B.L.J. 357 and infra chapter 7. 



century centred on the discharge of debtors. However, by 1919 it was argued that 

bankruptcy legislation was a necessity. What had been deemed an evil in 1880 became an 

essential form of business regulation after the War. The study accounts for the nineteenth 

century opposition to bankruptcy law, the lack of ikderal legislation for 40 years, and the 

success of the legislation in 1919. Canadian developments are placed in a comparative 

English and American context. 

The economic development of any country must inevitably include stories of 

financial success as well as financial failure. English historians of the industrial 

revolution have been accused of focussing on the successful factory owners and the 

"spectacularly rich and successll" while ignoring failure.' Canadian historians, on the 

other hand, have pointed out numerous examples of business failure that date back to the 

discovery and exploration of the continent. For example, failure can be traced back to the 

demise of Martin Frobisher's Cathay Company in the sixteenth century. Frobisher, it has 

been said, "fathered" one of the first failures on the "northern rocks"! The Canadian fur 

trade left many in financial ruin in New France with many of the large chartered French 

companies failing.7 The North West Company merged with its rival the Hudson Bay 

Company in 1821 after several years of severe fmancial difficulty? 

' J. Hoppitt, Risk and Failure in English Business, 1700-1800 (New York: Cambridge University 
Press, 1987) at 1,4 [hereinafter Hoppitt, Risk and Failure]; I .  Duffy, Bankruptcy and Insolvency in London 
during the Industrial Revolution (New York: Garland, 1985) at 2 [hereinafter Duffy, Bankruptcy and 
Insolvency in London]; B.  Weiss, The Hell of the English: Bankruptcy and the Victorian Novel (Cranbury, 
NJ: Bucknell University Press. 1986) at 23 [hereinafter Weiss, Bankruptcy and the Victorian NovetJ. 

6 Fonned with the hopes of finding a Northwest Passage to China, and also mining gold and silver 
in Canada, the Cathay Company failed and the principal merchant backer of Frobisher was sent to debtor's 
prison. M. Bliss, Northern Enterprise: Five Centuries of Canadian Business (Toronto: McClelland & 
Stewart, 1987) at 25 [hereinafter Bliss, Northern Enterprise]. 

7 Bliss notes that at the time of the British take over of New France, many of the French merchants 
were bankrupt or had left the colony. The Compagnie du Nord, an early French competitor of the Hudson's 
Bay Company failed in 1700. Bliss, Northern Enterprise, supra note 6 at 83, 115; G.D. Taylor & P.A. 
Baskerville, A Concise History of Business in Canada (Toronto: Oxford University Press, 1994) at 49 
[hereinafter Taylor and Baskerville, Business in Canada']. 

8 Bliss, Northern Enterprise, supra note 6 at 104-105; Taylor and Baskerville, Business in Canada, 
supra note 6 at 89-93. 



However, Canadian historians have tended to focus on the financial difficulties of 

larger enterprises that played a significant role in the business history of the country. 

Further, a discussion of business failure in Canada necessarily involves government 

intervention to subsidize and salvage failing enterprises? The history of financial failure 

in Canadian history includes significant involvement of the state in areas of public 

infrastructure dating back to the pre-Confederation era. The Welland Canal received 

financial support from the Upper Canadian government and eventually the province 

assumed control over the project.'0 Government support for infrastructure projects also 

extended to railways. In 1849 and 185 1 the Province of Canada intervened by passing 

legislation providing forms of state guarantees for railways. Municipalities were also 

granted the power to assist flagging railways by the Consolidated Municipal Loan Fund 

Act of 1852 which allowed local governments to grant debenture aid to railway 

developers. " 
The Grand Trunk Railway, described by one historian as the colonies' frst "mega 

project", faced collapse and turned to the Province of Canada for support between 1856 

and 1 862.12 State commitment to publicly supported railways continued with the 

proposed Canadian Pacific line. Grants of money and land as well as subsequent 

government loans aided the new national 1ine.l3 The rail subsidies and loan guarantees 

9 On the attention given to investment in public infrastructure in Canada, see S. McBride, "The 
Political Economy Tradition and Canadian Policy Studies" in L. Dobuzinskis, M. Howlett & D. Lacock, 
Policy Studies in Canada the State of the Art (Toronto: University of Toronto Press, 1996) at 51 
[hereinafter Dobuzinskis, et al., Policy Studies in Canah].  

10 Bliss, Northern Enterprise, supra note 6 at 172. 

1 I Ibid at 180-182; Taylor and Baskerville, Business in Canada, supra note 8 at 168-169. For 
Brantford's involvement with this fund and its impact, see D. Burley, A Particular Condition in Life: Self- 
Employment and Social Mobility in Mid Victorian Bran ford (Montreal: McGill-Queen's University Press, 
1994) at 203-205 [hereinafter Budey, A Particular Condition]. 

I2 Bliss, Northern Enterprise, supra note 6 at 1 88. 

13 Taylor and Baskerville, Business in C a d ,  supra note 8 at 235-236. Bliss, Northern Enterprise, 
supra note 6 at 218-219. 



continued with the building of two new transcontinentals 

, 

4 

under the Liberals. The 

Canadian Northern and the National Transcontinental-Grand Trunk Pacific were 

completed in 191 5. By 191 6 the Canadian Northern had accumulated $104 million in 

federal loan guarantees as well as substantial loan guarantees fiom some of the provinces. 

These two systems were nationalized with the formation of Canadian National Railways 

between 1917 and 1922.14 Howzver, as noted by one historian, small and medium sized 

business were allowed to collapse "with impunity." Those companies which were the 

largest and those with the biggest debts "seem, throughout Canadian history, to have been 

rescued in one form or another"." The success or failure of these enterprises had a 

significant impact on the survival of many other small firms, sole proprietorships, 

partnerships. Yet little is known about the legislative b e w o r k  that regulated individual 

debtors. 

There are some examples of studies that do examine financial failure in small 

firms. For example, Douglas McCalla's study of the Buchanan family's wholesale 

business in Upper Canada from 1834- 1871 traces the success and failures of the business 

and includes accounts of negotiations with foreign and domestic creditors.16 However, the 

legislative framework within which creditors were acting and the changes to the 

legislation are not discussed. David Burley's study of the mid-Victorian Brantford 

business community includes a discussion of the changing nature of credit relations and 

14 Taylor and Baskerville, Business in Canada, supra note 8 at 274-284; Bliss, Northern Enterprise, 
supra note 6 at 328-329; 391-392. The Royal Commission to Inquire into Railways and Transportation in 
Canada concluded that the Canadian Northern Railway was bankrupt as of 30 June 1916. Lewis and 
MacKinnon argue that the government guarantees had a negative impact on the project. F. Lewis & M. 
MacKinnon, "Government Loan Guarantees and the Failure of the Canadian Northern Railway" (1987) 47 
J. of Econ. Hist. 175 at 177, 194. 

15 H. Norrie & D. Owram, A History of the Canadian Economy (Toronto: Harcourt, 1991) at 438. 

16 D. McCaIla, The Upper Canada Trade 1834-1872: A Study of the Buchanans' Business (Toronto: 
University of Toronto Press, 1979) at 135-148. 



an analysis of the changing rates of insolvencies from 185 1- 1 88 1. His analysis, however, 

is made without reference to the relevant legislation.I7 

Other pieces of commercial legislation or topics of regulation have been well 

documented in Canadian history. The National Policy or protective tariff has been 

described as "the most important issue in Canadian business and political life in the late 

nineteenth and early twentieth century''.'* Similarly, Canadian competition law, which 

emerged in 1889, has been the subject of a number of historical studies.I9 However, the 

history of Canadian banhptcy legislation has received scant attention fiom business and 

economic  historian^.'^ 
In part the lack of Canadian historical work may be explained by the long absence 

of federal legislation after 1880. Modern Canadian bankruptcy legislation can be traced 

back to the Bankruptcy Act of 1919 which provided a legislative fiamework for most of 

the twentieth century.2' The Act of 1919 was such a significant change that the earlier 

17 Burley, A Particular Condition, supra note 11 at 103-126; 187-190. David Burley's study 
includes statistics on the rates of "insolvencies" 1851-1881. He concludes, "the majority of bankrupts in the 
1850s and 1870s did quit business" (at 188). His study does not define the legal meaning of bankruptcy or 
insolvency. The evolving regulatory framework and the eligibility of debtors to quaIify as bankrupts is not 
discussed. 

IS M. Bliss, A Living Proflt: Studies in Social History of Canadian Business 1883-1911 (Toronto: 
McClelland and Stewart, 1974) at 95 [hereinafterA Living Prom. 
19 J. Benidickson, "The Combines Problem in Canadian Legal Thought: 1867-1920" (1993) 43 

U.T.L.J. 799; M. Bliss, "Another Anti-Trust Tradition: Canadian Anti-Competition Policy 1889-1910" 

(1973) 47 Bus. Hist. Rev. 177; P. Gorecki & W.T. Stanbury, The Objectives of Canadian Competition 

Policy 1888-1983 (Montreal: Institute for Research on Public Policy, 1984). 

20 Michael Bliss, for example sums up the struggle to achieve national legislation in two lines: 
"Twenty-five years of mercantile agitation for a federal insoIvency law Ied nowhere mainly because of 
business inability to agree on a law that would satisfy all the competing interests." Bliss, A Living Profit, 
supra note 18 at 130. 

21 Jacob Ziegel notes that although the 1919 Act has been amended many times, "the 1919 Canadian 
Bankruptcy Act still provides the conceptual framework for the current Bankruptcy and Insolvency Act": 
J. Ziegel, "Canada's Phased in Bankruptcy Law Reform" (1996) Am. B a n k  L.J. 383. See also 3.M. 
Ferron, "The Bankruptcy Court and Administration in Ontario" (1990) 24 L. Soc. Gaz. 130 at 131 
[hereinafter Ferron, "Bankruptcy Court"]; Report of the Study Committee on Bankruptcy and Insolvency 
Legislation (Canada, 1970) at xiii. [Hereinafler Tasst5 Report]. 



short4 ived banlavptcy statutes of 1869 and 1875 have become either historical footnotes 

or ignored altogether? In some instances, some sources incorrectly identify the Act of 

1919 as Canada's first bankruptcy statute." 

The most significant legal-historical work has been on bankruptcy statutes in pre- 

Confederation Canada. There are regional studies of pre-Confederation ~ u e b e c , ~  

~ntario,%d Nova ~ c o t i a * ~  that include discussion of the evolution of bankruptcy 

statutes (or in the case of Nova Scotia the absence thereof) in those regions. These 

studies provide an important context for post-Confederation developments. There have 

been fewer historical studies of the post-Confederation bankruptcy statutes. One can 

trace briefly the legislative history of bankruptcy statutes in introductory chapters of 

22 The recent journalistic account of bankruptcy law, Walter Stewart, Belly Up: The Spoils of 
Bankruptcy (Toronto: McClelland and Stewart, 1995), also contains a brief chapter on the history of 
bankruptcy law generally. His reference to the history of Canadian legislation is quite brief and contains a 
major error. He briefly describes the 1875 legislation and then indicates that "there was no substantive 
change in Canada until the passage of the Bankruptcy Act of 1919 ...". He ignores of course the fact that 
Parliament repealed the legislation in 1880. 

23 One source incorrectly claimed that "the first Canadian act was adopted in 1919". United States 
Senate, Strengthening of Procedure in the Judicial System: Repon to the President on the Bankruptcy Act 
and Its Administration in the Courts of the United States (72d Cong., 1 Sess., Senate Document) at 65. 
Other studies also have forgotten about the nineteenth century Insolvent Acts. See e.g., M .  Priest & A. 
Wohl, "The Growth of Federal and Provincial Regulation of Economic Activity, 1867-1978" in W.T. 
Stanbury, ed., Government Regulation Scope, Growth, Process (Montreal: The Institute for Research on 
PubIic Policy, 1980) 69 at 1 19. 

24 E. Kolish, "L'Introduction de la Faillite au Bas Canada: Conflit Social ou National?" (1986) 40 
R.H.A.F. 215 at 217; E. Kolish, "Imprisonment for Debt in Lower Canada, 1791-1840" (1986/87) 32 
McGill L.J. 603; E. Kolish, Changement dam le Droit Prive' au Quebec et au Bas-Canada, entre 1760 et 
1840: Attitudes et Rt2actions des Contemporains (Ph.D. diss., Universit6 de Montdal, 1980) now published 
as E. Kolish, Nationalisms et ConfIits de Droits: Le Dgbat du Droit Privk au Qukbec (Quebec: Cahiers du 
Qudbec, 1994). 

25 R.C.B. Risk, "The Golden Age: The Law About the Market in Nineteenth Century Ontario" 
(1976) 26 U.T.L.J. 307. 

26 P. Girard, "Married Women's Property, Chancery Abolition, and Insolvency Law: Law Reform in 
Nova Scotia 1820-1867" in P. Girard & J. Philjips, eds., Essays in the History of Canadian Law, vol. 3, 
Nova Scotia (Toronto: University of Toronto Press, 1990). 



bankruptcy law texts and in a government report? The history of the Canadian 

legislation has also featured in the works of John Honsberger. This badmptcy scholar 

has raised historical issues as part of his larger bankruptcy studies and his most recent 

paper examines the evolution of bankruptcy administration in Canada fiom 1867 to the 

present." 

The few studies that have considered the post-Confederation legislation provide 

various explanations for the law's unpopularity in the nineteenth century. Some studies 

lay the blame on the legislation's faulty administrative provisions. High fees and 

administrative expenses were at faultO2' Others argue that the depression of the 1870s 

contributed to the unpopularity of bankruptcy law. The economic crisis of 1873 occurred 

at the very time that Parliament was considering the merits of the legislation? The 

increased number of commercial failures was a particular concern among farmers in rural 

27 L. Duncan, The Law and Practice of Bankruptcy Administration in Canada (Toronto: Carswell, 
1922) [hereinafter Duncan, Bankruptcy in Canada]; L.J. de la Durantaye, Traitk de la Faillite en la 
Province de Qudbec (Montdal: Chez L'Auteur, 1934). The Tass6 Report, supra note 21 briefly traces the 
nineteenth century legislation. 

28 See for example, J. Honsberger, "Bankruptcy Administration in the United States and Canada" 
(1975) 63 Cal. L. Rev. 1427 [hereinafter Honsberger, "Bankruptcy in the United States and Canada*']; J. 
Honsberger "Bankruptcy: A Comparison of the Systems of the United States and Canada" (1971) 45 Am. 
Bank. J. 129. [hereinafter Honsberger, "A Comparison of the Systems*']; J. Honsberger, 'The Historical 
Evolution of the Bankruptcy and Insolvency Process in Canada" (unpublished, on file with the author). 
[hereinafter Honsberger, "Historical Evolution of Bankruptcy]. I am indebted to John Honsberger for a 
number of lengthy discussions on the subject. 

29 Duncan, Bankruptcy in Canada, supra note 27 at 18-19; A. Bohtmier, Faillite et Insolvabilitt!, 
tome 1, (Montreal: Editions Thtmis, 1992) at 1 llhereinafter Bohkmier Faillite]; A. Bohemier, La Faillite 
en Droit Constitutionnel Canadien (Montrtal: Les Presses de L'Universitt5 de Montreal, 1972) at 101 
[hereinafter Bohbmier, Droit Comtitutionnel]; E.H. Levi & J.W. Moore, "Bankruptcy and Reorganization: 
A Survey of Changes" (1937) 5 U. Chi. L. Rev. 1 at 19 [hereinafter Levi & Moore, "Bankruptcy and 
Reorganization"]; Lloyd W. Houlden, Bmkruptcy (Toronto: Special Lectures of the Law Society of Upper 
Canada, 1956) at 3; J. Bicknell, 'Tlstablishing a Bankruptcy Court in Canada" (1913) 33 Can. L.T. 42-44. 

30 Honsberger, "Bankruptcy in the United States and Canada", supra note 28 at 1529; Jacobs, "A 
Canadian Bankruptcy Act: Is it A Necessity?" (1917) 37 Can. L.T. 604 at 605; Tass6 Report, supra note 
21 at 14. 



areas." Public opinion was opposed to a system which permitted debtors to obtain a 

release of their debts? Finally, one author argues that the diversity of pre-Confederation 

provincial legislation, particularly the differences between the English law of Ontario and 

the Quebec Civil Code, contributed to the %on-success of the act"? 

These explanations highlight important issues to be considered but they do not 

provide a complete answer. Administrative expenses have long been a criticism of 

bankruptcy law. Was this the sole reason for repeal, or were there other fundamental 

reasons why bankruptcy law was not accepted in Canadian society? The depression of the 

1870s is an important context to consider but one must also examine the nature of the 

Canadian economy and whether it was moving away from its traditional rural base. 

Furthermore, one needs to examine the parliamentary debates to consider why public 

opinion was so vehemently opposed to the discharge. Additionally, what particular 

aspects of bankruptcy law offended the farming community? 

Studies that have commented on the emergence of the new legislation in 1919 

have focused largely on the fact that the new federal legislation provided a uniform 

solution to the problem of diverse provincial legislation that emerged after 1880" 

However, the provincial era did not emerge overnight and provincial reform proceeded at 

a slow pace after 1880. It was not until 1903 that all of the provinces had in place a pro 

rata regime which abolished preferences. Between 1880 and 1903 it was not certain 

31 Naylor portrays the division over bankruptcy law as a struggle between "farmers and local 
merchants against the urban financial oligarchy". T. Naylor, The History of C d i a n  Business 1867-1914, 
Vol. 1: The Banks and Finance Capital (Toronto: James Lorimer, 1975) at 80. On rural opposition 
generally, see Honsberger, "Bankruptcy in the United States and Canada", supra note 28 at 1529; Tass6 
Report, supra note 21 at 14; Honsberger, "Historical Evolution of Bankruptcy", supra note 28 at 41; 

32 BohBmier, Faillite, supra note 29 at 11; BohCmier, Droit Constitutionnel, supra note 29 at 101. 

33 R. Brown, "Comparative Legislation in Bankruptcy" (1900) 5 J. Comp. Leg. & Int'l. L. 251 at 
259. 

34 Duncan's 1922 bankruptcy text claims, for example, that "in time a fairly complete code was built 
up": Duncan, Bankruptcy in Canada, supra note 27 at 20. See also Ontario Law Reform Commission, 
Report on the Enforcement of Judgment Debts and Related Matters (Toronto: Ministry of the Attorney 
General, 1983) which refers to "shortly after the Legislative Assembly of Ontario enacted The Creditors' 
Relief Act, 1880, most of the other province introduced similar legislation". 



whether provincial or federal regulation of debtor creditor matters would prevail. Prior 

studies have ignored the various efforts to re-establish a federal law between 1880 and 

1903.3~ 

Earlier in this century, one author complained that many scholars had ignored the 

historical evolution of bankruptcy law in England and the United States. Writing in 191 7, 

he claimed that bankruptcy law scholars considered a historical treatment of the subject 

as 'hnecessary, uninteresting, or impossible".'6 That claim can no longer be made with 

respect to England and the United States. There are now numerous studies that detail the 

evolution of bankruptcy legislation in those two countries. 

In contrast to Canadian works, historical studies of English and American 

bankmptcy law have flourished. The origins of English banlavptcy law have been well 

documented by oIder commentaries and more modem works?' Broader works on both 

the eighteenth c e n t .  and nineteenth century place individual financial failure both in 

the context of the industrial revolution and the regulatory f i ame~ork?~  English authors 

35 See e.g., Ferron, "Bankruptcy Court", supra note 21 at 131; Honsberger, "Bankruptcy in the 
United States", supra note 28 at 1529; Tasst Report, supra note 21 at 15-16; Honsberger, "Historical 
Evolution of Bankruptcy in Canada", supra note 28 at 43; Levi & Moore, "Bankruptcy and 
Reorganization" supra note 29 at 19. 

36 L. Levinthal, "The Early History of Bankruptcy" (1917-1918) 66 U. Pa. L. Rev. 223 [hereinafter 
Levinthal, "The Early History"]. 

37 W. Holdsworth, A History of English Law (Boston: Little Brown, 1938); Potters Historical 
Introduction to English Law and Its Institutions, 4th ed. (London: Sweet & Maxwell, 1958); H.J. Stephen, 
New Commentaries on the Lcrws of England (New York: Garland Publishing, 1979, reprint of 1841-45 
ed.); W.J. Jones, The Foundations of English Bankruptcy: Statutes and Commissions in the Early Modern 
Period (Philadelphia: American Philosophical Society, 1979) [hereinafter Jones, Foundations of 
Bankruptcy]; Levinthal, "The Early History", supra note 36; Louis Levinthal, "The Early History of 
English Bankruptcy Law" (1919) 67 U. Pa. L. Rev. 1; E. Welbourne, "Bankruptcy before the Era of 
Victorian Refom" (1932) 4 Carnb. Hist. J. 5 1. 

38 Hoppitt, Risk and Failure, supra note 5; Julian Hoppitt, "Financial Crises in Eighteenth Century 
England" (1986) 39 Econ. Hist. Rev. 39 [hereinafter Hoppitt, "Financial Crises"]; Ian Duffy, "English 
Bankrupts" (1980) 24 Am. J. Legal Hist. 283; Ian Duffy, Bankruptcy and Insolvency in London, supra 
note 5. 



have also examined specific issues such as imprisonment for debt:g attitudes towards 

debt,a and bankruptcy law and literatureP1 The most recent book examines the 

parliamentary history of nineteenth century legislation and discusses the role of various 

interest groups on the legislative process!2 Further understanding of the history of 

English bankruptcy can be gleaned from a number of American works which review the 

English origins of bankruptcy law to the founding of the republic." 

39 Abraham Freedman, "Imprisonment for Debt" (1928) 2 Temp. L. Q. 330; J. Cohen, 'The History 
of Imprisonment for Debt and Its Relation to the Development of Discharge in Bankruptcy" (1983) 3 J. of 
Legal Hist. 153; G.R. Rubin, ''Law Poverty and Imprisonment for Debt, 1869-1914" in G.R. Rubin & D. 
Sugarman, eds., Law Economy and Society, I75O-lPI4 (Abingdon: Professional Books Ltd, 1984); Bruce 
Kercher, "The Transformation of Imprisonment for Debt in England, 1828-1838" (1984) 2 Aust. J. L. & 
Soc. 60. See other more speciaIized studies, such as I Treiman, "Escaping the Creditor in the Middle Ages" 
(1927) 43 L.Q.R. 230; I. Treiman, "Acts of Bankruptcy; A Medieval Concept in Modem Bankruptcy 
Law" (1938) 38 Harv. L. Rev. 189; CIinton Francis, "Practice Strategy and Institution: Debt Collection In 
the English Common Law Courts, 1740-1840" (1986) 80 Nw. U. L. Rev. 807; L. Friedman & T.E. 
Niemira, "The Concept of the 'Trader' in Early Bankruptcy Law" (1958) 5 St. Louis U.L.J. 2. 

40 C. Muldrew, "Interpreting the Market: The Ethics of Credit and Community Relations in Early 
Modem England" (1993) 18 Soc. Hist. 163-183chereinafter Muldrew, "Interpreting the Market"]; C. 
Muldrew, "Credit and the Courts: Debt Litigation in a Seventeenth-Century Urban Community" (1993) 46 
Econ. Hist. Rev. 23 [hereinafter Muldrew, "Credit and the Courts"]; J. Hoppitt, 'Attitudes To Credit in 
Britain 1680-1790" (1990) 33 Hist. J. 305. 

41 Weiss, Bankruptcy and the Victorian Novel, supra note 5;  M. Quilter, "The Merchant of Venice in 
the Context of Contemporary Debt and Bankruptcy Law of England" (1998) 6 Insol. L.J. 43; C.R.B. 
Dunlop, "Debtors and Creditors in Dickens' Fiction" (1990) 19 Dickens Stud. Ann. 25 at 26. 

42 V.M. Lester, Victorian Insolvency: Bankruptcy, Imprisonment for Debt and Company Winding- 
Up in Nineteenth Century England (Oxford: Clarendon Press, 1995) [hereinafter Lester, Victorian 
Insolvency]. See also Victor Batzel, "Parliament, Businessmen and Bankruptcy, 1825-1883: A Study in 
Middle Class Alienation" (1983) 18 Can. J. of Hist. 17 1. 

43 See e.g., C.J. Tabb, "The Historical Evolution of the Bankruptcy Discharge" (1991) 65 Am. 
Bankr. J. 325; [hereinafter Tabb, "Historical Evolution of the Discharge*']; R. Weisberg, "Commercial 
Morality, the Merchant Character, and the History of the Voidable Preference" (1986) 39 Stan. L. Rev. 1 
[hereinafter Weisberg, "History of the Voidable Preference"]; J. McCoid, "The Origins of Voluntary 
Bankruptcy" (1988) 5 Bankr. Dev. J. 361 [hereinafter McCoid, "Voluntary Bankruptcy"]; J. McCoid, "The 
Discharge: the Most important Development in Bankruptcy History" (1996) 70 Am. Bankr. L.J. 163 
[hereinafter McCoid, ''The Discharge in History"]. 



The history of American bankruptcy law is equally well represented in the 

literature. Following the formation of the republic, the United States enacted three short- 

lived national bankruptcy statutes before finally settling on what was to become a more 

permanent solution in 1898. Charles Warren's depression era book traces the political 

history of the national legislation while Peter Coleman's study places the national 

legislation in the context of the various state level  reform^.^ These two major books have 

been followed by a plethora of articles and dissertations. Each of the Bankruptcy Acts of 

1800:~ 1 8 4 1 , ~  1 867,47 and 1 8 9 8 ~ ~  have now been the subject of a separate detailed study 

44 Charles Warren, Bankruptcy in United States History (Cambridge: Harvard University Press, 
1935); [hereinafter Warren, Bankruptcy in United States]; P. Coleman, Debtors and Creditors in America: 
Insolvency, Imprisonment for Debt, and Bankruptcy (Madison: State Historical Society. of Wisconsin, 
1974) [hereinafter, Coleman, Debtors and Creditors in America]. 

45 B. Mathews, "Forgive Us Our Debts": Bankruptcy and insolvency in America 1763-1841 (Ph.D. 
diss., Brown University, 1994) [hereinafter Mathews, Bankruptcy and Insolvency in America]; M .  
Bradshaw, ''The Role of Politics and Economics in Early American Bankruptcy Law" (1997) 18 Whittier 
L. Rev. 739; K.H. Nadelman, "On the Origin of the Bankruptcy Clause" (1957) 1 Am. J. Legal Hist. 215; 
R. Frimet, "The Birth of Bankruptcy in the United States" (1991) 96 Corn. LJ.  160 at 164-165; A. Duncan, 
"From Dismemberment to Discharge: The Origins of Modem American Bankruptcy Law" (1995) 100 
Corn. L.J. 191 at 217. 

46 Edward J. Balleisen, Navigating Failure: Bankruptcy in Antebellum America (Ph.D. diss., Yale 
University 1995) [hereinafter Balleisen, Navigating Failure]; E.J. Balleisen, "Vulture Capitalism in 
Antebellum America: The 1841 Federal Bankruptcy Act and the Exploitation of Financial Distress" (1996) 
70 Bus. Hist. 473[hereinafter Balleisen, "The 1841 Bankruptcy Act7']; M. Weisman, "Story and Webster 
and the Bankruptcy Act of 1841" (1941) 36 Comm. L.J. 4; D. Beesley, The Politics of Bankruptcy in the 
United States, 1837-1845 (Ph.D. diss., University of Utah, 1968). 

47 While there is no one major study devoted to this Act, it is an essential part of the larger story 
covered by Wamen and Coleman. The political debates are analysed in detail in D. Bauman, "As this is the 
Year of the Jubilee": The Bankrupt Act of 1867 (M.A. Thesis, California-State Fullerton, 1995); See also B. 
Watkins, 'To Surrender AIl His Estate: The 1867 Bankruptcy Act" (1989) 21 Prologue Q. of the National 
Archives 207. 

48 See B. Hansen, The Origins of Bankruptcy Law in the United States 1789-1898 (Ph.D. diss., 
Washington University, 1995) [hereinafter Hansen, Origins of Bankruptcy Law 1 ;  B. Hansen, "Commercial 
Associations and the Creation of a National Economy: The Demand for Federal Bankruptcy Law" (1998) 
72 Bus. Hist. Rev, 86 [hereinafter Hansen, 'Demand for Bankruptcy Law"] ; R.C. Sauer, "Bankruptcy Law 
and the Maturing of American Capitalism" (1994) 55 Ohio St. L.J. 291 [hereinafter Sauer, 44Maturing of 
American Capitalism"]. 



with some studies placing bankruptcy law in a more specific regional context or relating 

fiancial failure to broader cultural trends." Further, the history of the discharge, 

voidable preferences, voluntary and involuntary bankruptcy are all given separate 

treatment." This rich body of literature has allowed American historians to place 

bankruptcy law developments into the wider history of the regulation of the American 

economy and provided the prospect for fhther regional studies and an examination of 

how bankruptcy affected particular groups in society5' 

English and American works adopt a number of different approaches to explain 

the evolution of bankruptcy law. In England, studies have emphasized the evolution of 

bankruptcy law fiom a criminal statute in the sixteenth century to a necessary form of 

economic regulation. The original bankruptcy statute of 1543 and the several statutes 

that followed were concerned largely with the control of the debtor.'* The discharge did 

not become part of English bankruptcy law until early in the eighteenth century. In pre- 

industrial England, bankruptcy legislation was harsh and it was not until the nineteenth 

century that England began to liberalize many features of the bankruptcy regime. English 

studies have raised the issue of the personal nature of credit relationships in pre-industrial 

England. Credit was extended on the basis of trust and personal connection rather than 

economic considerations. Bankrupts were regarded as moral fail~res.'~ In the mid- 

49 J. Ciment, In Light of Failure: Bankruptcy, Insolvency and Financial Failure in New York City, 
2790-1860 (Ph.D. diss., City University of New York, 1992); S. Sandage, Deadbeats, Dlunkardr, and 
Dreamers: A Cultural History of Failure in America 1819-1893 (Ph.D. diss., Rutgers University, 1995). 

50 Tabb, "Historical Evolution of the Discharge", supra note 43; McCoid, "The Discharge in 
History", supra note 43; Weisberg, "History of the Voidable Preference", supra note 43; McCoid, 
"Voluntary Bankruptcy", supra note 43; J .  McCoid, "The Occasion for Involuntary Bankruptcy" (1987) 61 
Am. Bankr. L.J. 195. 

5 I K. Gross, M. Stefanini Newman & D. Campbell, "Ladies in Red: Learning From America's First 
Female Bankrupt's" (1996) 40 Am. J. Legal Hist. 1. 

52 On the origins and development of the early law, see Jones, Foundations of Bankruptcy, supra 
note 37. 

53 Muldrew, "Interpreting the Market*', supra note 40; Julian Hoppitt, LLAttitudes to Credit in Britain 
1680-1790" (1990) 33 Hist. J. 305; Muldrew, "Credit and the Courts", supra note 40; Hoppitt, "Financial 



nineteenth century, the English Parliament greatly expanded the scope of badauptcy 

Iegislation by opening proceedings to all types of debtors, allowing vo1untary banlrruptcy 

and in 1883 it removed creditor control over the discharge. While negative attitudes 

towards bankruptcy continued throughout the Victorian era, there was also a growing 

acceptance of the necessity of a bankruptcy statute. The growth of corporations and the 

decline of more personal credit relationships in a rapidly expanding economy made 

bankruptcy law more acceptable." The landmark bankruptcy reforms of 1883 have been 

attributed to the presence of an active government department. The English Board of 

Trade was committed to refonn as a public policy measure." 

In the United States a permanent bankruptcy solution was not achieved until 1898. 

The three prior national bankruptcy statutes of 1800, 1841, and 1867 were all repealed 

shortly after their enactment. Several studies explain the rise and fall of bankruptcy 

legislation in terms of politics and ideology. Bankruptcy law divided American political 

parties and its success and failure can be linked to the popularity of particular parties 

representing opposing ideologies. Rural values, which emphasized the importance of 

personal and local debt obligations, competed with a more dynamic view of capitalism 

that sought to expand markets in an unrestrained fashion across the nation.56 Other 

studies have tried to specificalIy identify why these ideals appealed to different interests. 

The role of distance and credit networks is a significant theme in the American literature. 

Bankruptcy law created divisions between local and distant creditors. Without a national 

law, local creditors operating under the common law won the race to the debtor's assets 

Crises", supra note 38; Paul Haagen, ''Eighteenth Century English Society and the Debt Law" in S. Cohen 
& A. Scull eds.. Social Control and the State (Oxford: Blackwell, 1983) 222. 

54 Weiss, Bankruptcy and the Victorian Novel, supra note 5 at 46-47; Muldrew, "Interpreting the 
Market", supra note 40 at 181-183; V. BatzeI, ''Parliament, Businessmen and Bankruptcy, 1825-1883: a 
Study in Middle Class Alienation" (1983) 18 Can. J. Hist. 171 at 181. 

55 Lester, Victorian Insolvency, supra note 42. 

56 Several studies emphasize the division over bankruptcy as an ideological and political. Charles 
Warren's work illustrates the political divisions. Warren, Bankruptcy in United States, supra note 44. See 
also Sauer, "Maturing of American Capitalism", supra note 48. 



or received preferential payments from fi-iendly creditors? Creditors who traded at a 

distance demanded a national law to ensure that the debtor's assets were distributed on a 

pro rata basis." Tony Freyer's recent work illustrates this divide in the ante-bellum 

period where what he calls the local "associational economy" was "at odds with the 

demands of big corporate and mercantile enterprises tied more directly into the national 

market."g This clash of interests and values took place within the fkarnework of a 

changing economy. The evolution of American bankruptcy law to 1898 has been 

analysed as "part of the larger transformation of American society'a while another 

author refers to the process as the "maturing of American ~a~i ta l ism".~ '  The 

depersonalization of business and credit, the growth of national markets, and the rise of 

corporations were significant factors explaining the success of the Act of 1898. When the 

United States finally settled on a permanent Bankruptcy Act in 1898, the American 

economy generated most of its wealth from commerce and manufacturing, and had 

shifted away fiom its traditional agricultural base. The expansion of transportation and 

communication networks removed geographic barriers to a national market. These 

economic changes removed or weakened moral opposition to the discharge, as debts 

57 Several historical studies touch on the division between local and distant creditors. However, 
modem bankruptcy scholarship has also emphasized the advantages of a bankruptcy regime over the 
common law. See Thomas Jackson, The Logic and Limits of Bankruptcy Law (Cambridge: Harvard 
University Press, 1986). A more recent modem study specifically raises the advantages national creditors 
derive from a uniform bankruptcy law. See D. Carlson, "Debt Collecting as Rent Seeking" (1995) 79 
Minn. L. Rev. 817. 

58 On the tension between local and distant creditors and the tendency to make preferential payments 
to friendly creditors, see Sauer, "Maturing of American Capitalism", supra note 48; Weisberg, "History of 
the Voidable Preference", supra note 43; Balleisen, Navigating Failure, supra note 46; Balleisen, "The 
1841 Bankruptcy Act", supra note 43. 

59 T. Freyer, Producers versus Capitalists Constitutional Conflict in Antebellum America 
(Charlottesville: University of Virginia. Press, 1994) at 9, 11,21,38,85-87. 

60 Coleman, Debtors and Creditors in America, supra note 44 at 248. 

61 Sauer, "Bankruptcy Law and the Maturing of American Capitalism", supra note 48. 



became simple accounts to be collected rather than debts of honour? Further, the 

growth of interstate tmde led to the rise of new national organizations that were able to 

lobby effectively for a national law at the end of the century? 

Federalism also affected the evolution of American bankruptcy law. In the 

absence of federal bankruptcy legislation, several states passed laws to deal with 

insolvent debtors. Several of the statutes were subject to constitutional challenge. The 

constitutional uncertainty surrounding the bankruptcy law issue and the subsequent 

rulings of the American Supreme Court which upheld in part the validity of state 

legislation, inhibited the need for a federal law.M 

An examination of these various American and English works provokes several 

areas of inquiry for a Canadian study. Broad economic change, the evolving nature of 

credit relationships, and institutional factors such as the strength of the public state and 

federalism also play an important role in Canada. Any explanation of the Canadian story, 

however, must begin with a consideration of the nature of bankruptcy law. Bankruptcy 

law is a statutory exception to the common law and interferes with the ordinary relations 

between debtors and  creditor^.^' While several scholars have attempted to formulate the 

essential nature of bankruptcy law,& two hndamental goals lie at the heart of all 

62 Both Coleman and Sauer place an emphasis on broad economic change. 

63 Hansen, 'The Demand for Bankruptcy Law", supra note 48; Hansen, Origins of Bankruptcy 
Law, supra note 48. 

64 On the importance of federalism, see e.g., Mathews, Bankruptcy and Insolvency in America ; F.R. 
Noel, A History of the Bankruptcy Clause of the Constitution of the United States of America (Washington: 
Chas. H .  Potter, 1919); D. Boshkoff, "Limited, Conditional and Suspended Discharges in Anglo-American 
Bankruptcy Proceedings" (1982) 131 U. Pa. L. Rev. 69 at 111; T. Plank, "Constitutional Limits of 
Bankruptcy" (1996) 63 Tenn. L. Rev. 487; Balleisen, "The 1841 Bankruptcy Act", supra note 46. 

65 See e.g. Shields v. Peak (1883) 8 S.C.R. 579; Lester, Victorian Insolvency, supra note 42 at 8. 

66 On the various efforts to define bankruptcy, see J. Honsberger, "The Nature of Bankruptcy and 
Insolvency in a Constitutional Perspective" (1972) 10 Osgoode Hall L.J. 199 at 206; M. Radin, "The 
Nature of Bankruptcy" (1940) 89 U. Pa. L. Rev. 1. 



bankruptcy statutesP7 First, bankruptcy legislation ensures that the debtor's assets are 

distributed equally among all unsecured creditors. The equal treatment of creditors is 

supported by the statutory prohibition which prevents debtors fiom making preferential 

payments to favoured creditors. Second, bankruptcy law also entitles a debtor to obtain a 

release of his or her debt. through the order of discharge. 

These two policies dramatically alter the relationship between debtors and 

creditors. Under the common law, creditors who obtain the first execution against the 

debtor are not required to share the benefits of execution with subsequent creditors." 

Bankruptcy law therefore ends the common law scramble for the debtor's assets. The 

collective nature of the bankruptcy regime prohibits creditors f?om continuing to pursue 

the debtor once bankruptcy has begun. The bankruptcy discharge also intervenes by 

releasing debtors fkom their prior obligations. Any account of the demise of Canadian 

bankruptcy law in 1880 and its later re-enactment in 1919 must examine the debate from 

the perspective of both the discharge and the distribution of the debtor's assets. Why 

Parliament rejected the discharge and favoured a return to the common law race to the 

assets can be analysed by examining not only the opposing values or ideals concerning 

the discharge but also by studying the interests favoured or disadvantaged by repeal. The 

debate over bankruptcy law between 1867-1 91 9 represented both a clash of values or 

ideals69 over the discharge and a division between local and creditor interests. The 

67 Lester, Victorian Insolvency, supra note 42 at 37-38. The pro rata principle was established as 
early as 1543 but it was not until 1705 that the discharge became part of English bankruptcy law. 

68 See e.g., Beekman v. Jarvis (1847) 3 U.C.Q.B. 280; Topping v. Joseph (1859) 1 E. & A. 292; 
Rowe v. Jarvis (1863) 13 U.C.C.P. 495; Bank of Montreal v. Munro (1864) 23 U.C.Q.B. 414. For an 
overview of the common law principles, see C.R.B. Dunlop, Creditor-Debtor Law in Canada 2nd ed., 
(Toronto: Carswell, 1995) at 545. 

69 Values or ideology can operate as an independent variable in explaining policy change, see C. 
Tuohy, "National Policy Studies in Comparative Perspective: An Organizing Framework Applied to the 
Canadian Case" in Dobuzinskis, et al., Policy Studies in Canada, supra note 9 at 319. Mark Roe 
acknowledges that ideology is not nonnally essential to public choice stories and that the opinions of 
average people are often irrelevant. However, he argues that ideology matters when a broad mass of people 
have what he calls a weak preference and the preference is the same for most people, see M. Roe, Strong 
Managers, Weak Owners: The Political Roots of American Corporate Fimnce (Princeton: Princeton 
University Press, 1995) at 27. 



changing nature of the economy had a direct impact on both 

discharge and the success or failure of local and distant creditors. 

attitudes towards the 

The absence of a national market in the 1870s made a federal bankruptcy law 

premature. While the Canadian economy entailed some inter-provincial trade in the 

1870s, the economy was still largely rural and locally based. The badmptcy discharge 

challenged the very nature of local credit relationships that depended upon trust and 

emphasized the moral obligation to repay debts. The obligation to repay debts mattered 

more in a rural and local economy where the personal character of the debtor was the 

foundation of credit relationship. The bankruptcy discharge ran counter to the notion that 

all debts were to be re-paid and repeal was in many ways an explicit rejection of the 

discharge. However, the lengthy public debate over the evils of the discharge throughout 

the 1870s concealed or distracted fkom an equally important consideration which 

explained the law's demise. 

Creditors who traded across regional or provincial boundaries, unable to 

overcome the powerful moral arguments on the discharge, focused on the other major 

goal of badauptcy law in an effort to prevent repeal. Bankruptcy law offered a major 

advantage over the common law as it provided a distribution of the debtor's assets to all 

creditors on a pro rata basis. Creditors who traded at a distance favoured a national 

bankruptcy law and its equitable distribution policy which prevented local creditors fkom 

seizing all of the debtor's assets. The Montreal and Toronto Boards of Trade as well as a 

new national organization, the Dominion Board of Trade, lobbied for the retention of a 

federal bankruptcy law. However, uniform legislation was not a widely accepted goal and 

the Dominion Board of Trade was itself divided over the issue. The defeat of national 

bankruptcy legislation in 1880 was symptomatic of the weakness of the national economy 

and suggests that some creditors may have preferred local markets and a return to a 

system of grab law. 

The passage of the Bankruptcy Act of 1919 can be linked to major changes to the 

Canadian economy. By 191 9, uniform bankruptcy legislation could no longer be delayed 

in an expanding national market. Credit relationships became less dependent upon 



matters of character and the banlavptcy discharge became more acceptable as a central 

feature of the legislation. An honest but unfortunate debtor became the focal point of the 

discharge. A new national interest group, the Canadian Credit Men's Trust Association, 

emerged just prior to the War and played a significant role in leading the call for national 

reform. The advantages of a national bankruptcy law, first debated in the nineteenth 

century, could no longer be denied. 

By linking legislative change exclusively to economic development, there is a 

danger in viewing the evolution of the law as somewhat inevitable or some form of 

natural progression with reform coinciding with the evolution of society and commerce.70 

While it is clear that the nature of the economy had an impact on the shifting fortunes of 

local and distant creditors and the evoIving attitudes towards debt, other factors 

constrained reform even after the economy began to move in a national direction. 

Institutional factors had an independent effect on policy direction. Recent scholarship 

has emphasized the importance of institutions as an independent variable affecting policy 

choice?' Relevant to this study is the effect of federalismn and the relative strength or 

70 See e.g., "As civilization has advanced, the statutes have been modified, repealed and re-enacted. 
The purpose has changed with the development of the law, with the growth of commercialism and with the 
progress of the world.": H.H. Shelton, "Bankruptcy Law, Its History and Purpose" (1910) 44 h e r .  L. 
Rev. 394. See also N. Aminoff, "The Development of American and English Bankruptcy Legislation-- 
From a Common Source to a Shared Goal" (1989) 10 Statute L. Rev. 124; R. Clark, "The Interdisciplinary 
Study of Legal Evolution" (1981) 90 Yale L.J. 1238; Sauer, "Maturing of American Capitalism", supra 
note 48. On various theories of legal change, see D. Horowitz, 'The Qur'an and the Common Law: 
Islamic Law Reform and the Theory of Legal Change" (1994) 42 Am. J. Comp. L. 244. 

71 R. Kent Weaver & Bert Rockman eds., Do Institutions Matter? Government Capabilities in the 
United States and Abroad (Washington: Brookings Institution, 1993). For an overview of the recent 
historical literature in this area, see D. Emst, "Law and American Political Development 1877-1938" 
(1998) 26 Rev. in Amer. Hist. 205. One recent study of the history of American bankruptcy law adopts an 
institutional approach, see Hansen, Origins of Bankruptcy Law, supra note 48. 

72 Leslie Pal, "Missed Opportunities or Comparative Advantage? Canadian Contributions to the 
Study of Public Policy" in Dobuzinskis, et al., Policy Studies in Canada, supra note 9 at 367. Pal argues 
that federalism is the one institutional variable that has attracted the most sustained attention by Canadian 
scholars. 



weakness of the state bureaucracy in proposing and implementing policy change." In the 

bankruptcy law context, institutions offer an additional independent explanation for 

repeal and for the lengthy delay in enacting national legislation. 

In the 1870s, the absence of a strong government department and bureaucracy 

inhibited the implementation of stable and lasting legislation. In I9 19, bdcmptcy reform 

coincided with an unprecedented growth of federal regulation during the War. Federalism 

also affected the timing of the legislation. In 1880, provincial jurisdiction over "property 

and civil rights" provided Parliament with an opportunity to repeal an unpopular law. 

Given the great unpopularity of the discharge, those who advocated some form of 

distribution scheme began to think in t e r n  of a legislative solution that did not contain a 

discharge. The possibility of provincial legislation, which might provide for the equitable 

distribution of debtors' assets in the form of a Creditors' Relief Act, gave the federal 

Parliament the opportunity to jettison a controversial subject matter. Ontario passed the 

Creditors ' Relief Act in 1880 immediately after the repeal of the federal bankruptcy law. 

The provincial law provided only for an equitable distribution of the debtor's assets but 

did not provide for a discharge." 

The ability of the provinces to regulate voluntary assignments and the 

administration of debtors' estates constrained reform at the national level after 1880. 

With the growth of provincial regulation, bankruptcy law became a constitutional issue as 

litigants challenged the validity of provincial regulation. The decision of the Privy 

73 The professional expertise of the legislators and public bureaucracy affects the capacity of the 
political system to implement stable and lasting policies. On the capacity of the political system, see David 
Brian Robertson, "History, Behaviouralism, and the Return to Institutionalism in American Political 
Science" in E.H. Monkkonen, ed., Engaging the Past: The Uses of History Across the Social Sciences 
(Durham: Duke University Press, 1994) at 9. On the importance of state expertise, see R. Kent Weaver & 
Bert A. Rockman, "Assessing the Effects of Institutions" in Weaver and Rockman, Do Institutions Matter, 
supra note 7 1 at 32. 

74 The ability of the provinces to provide for a discharge was never in issue. Provincial legislation 
carefully avoided any direct conflict with the federal bankruptcy and insolvency power by excluding the 
discharge. Edward Blake later argued in the Privy Council that the provincial legislation was not 
bankruptcy and insolvency legislation within the meaning of s. 92(21) of the British North America Act as 
it did "not enable a debtor to obtain a discharge from the obligation of any contract or any liability". A.G. 
of Ontario v. A.G. for GzllcLda El8941 A.C. 189 at 191 (P.C.). 



Council in A. G. of Ontario v. A. G. for ~ a n a d t a ~ ~  held that s. 9 of the Ontario Assignments 

and Preferences Act, which prevented the first execution creditors from securing a 

preference over other creditors, was within the competence of the provincial legislature. 

The ruling contributed to the growth of provincial regulation and removed the immediate 

need for federal legislation until after the turn of the century. Provincial law became 

entrenched as the primary means of regulating debtor creditor matters. It was not until 

after World War I that banlauptcy law again became a national issue. 

In order to analyse the evolving attitudes towards the discharge, the clash of local 

and distant creditors and the relevance of institutions, a number of sources need to be 

considered. First, as bankruptcy law is a creature of statute, my study of the history of 

the legislation must examine the parliamentary debates and the legislation it~elf.7~ The 

fact that both the Acts of 1869 and 1875 remained on the statute books for a short time 

reduces the possible value of case law as an historical source for this thesis.77 In assessing 

why Canada opted for repeal and delayed in enacting federal legislation, more is to be 

gleaned from parliamentary sources as the significant policy changes occurred at the 

legislative level." 

An evaluation of certain key provisions of the legislation provides a measure of 

how bankruptcy law evolved. Access to bankruptcy proceedings is an important 

indication of the general tenor of the legislation. One may compare the scope of the 

7s [I8941 A.C. 189 (P.C.). 

76 This term is borrowed from Lester, Victorian Insolvency, supra note 42 at 8. Lester's work is the 
study of imprisonment for debt, bankruptcy, and company winding up. "Case law plays almost no part. 
All three systems were an exception to the common law and are, therefore, the creatures of statute." 

n The development of bankruptcy principles at common law such as the doctrine of voidable 
preferences has been the subject of other studies: Weisberg, "History of the Voidable Preference", supra 
note 43 at 46-51; G. Glenn, "The Diversities of the Preferential Transfer: A Study in Bankruptcy History" 
(1930) 15 Cornell L.Q. 521. 

78 Risk in his study of the law and the economy of Ontario from 1841 to I867 stated that "the 
legislature, not the courts, made the major changes in legal policy", see R.C.B. Risk, "A Prospectus for 
Canadian Legal History" (1973) 1 Dal. L.J. 227. G. Parker, "Masochism of Legal Historians" (1974) 24 
U.T.L.J. 279 at 288 argues that legal scholars have too often focused on case law and ignored the fact that 
most law is the product of legislative bodies. 



legislation by examining what debtors were eligible for bankruptcy over time and 

determining whether bankruptcy law operated as a voluntary or involuntary regime. The 

availability of the discharge and the ease by which it could be obtained also provides an 

important indicator of the character of the legislation. However, as the thesis is also 

concerned with the failure of federal bankruptcy reform efforts for a period of nearly 

forty years, the unsuccessful federal bankruptcy bills will also be examined. These bills 

illustrate the specific concerns of those directly affected by repeal in 1880. 

In order to evaluate the role of interest groups on the Canadian legislative process, 

a number of sources become relevant. Parliamentary debates and committee reports often 

identi@ why a particular provision was added or deleted or provide an indication of what 

sector of the community supported the legislation. Petitions to Parliament also identi@ 

specific groups or indicate the size of community supporting or asking for repeal of 

bankruptcy legislation. Beyond official government sources, private correspondence of 

Prime Ministers, papers of the Department of Justice and interest groups are reviewed. 

Records of proceedings of private interest groups, political parties, newspaper and 

business periodicals are also e~amined?~ These sources also provide an indication of the 

prevalent attitudes towards bankruptcy law and debt. How values evolved as the 

economy shifted fiom a local to national economy is an important part of the explanation 

and trade journals, law reviews, business newspapers and bankruptcy texts are 

examined.80 

John McLaren has recently caIled for the legal historical project to investigate "the status role and 
motives of those who create, apply and enforce the law ...". He argues that such work should consider "the 
history of legislation and its promoters and sponsors". J. McLaren, 'The Legal Historian Masochist or 
Missionary? A Canadian's Reflections" (1994) Legal Educ. Rev. 67 at 78 [hereinafter McLaren, "Legal 
Historian"]. 

SO See J.D. Edgar, The Insolvent Act of 1869 (Toronto: Copp Clark, 1869); J. Popham, The 
Insolvent Act of 1869 (Montreal: Dawson Brothers, 1870); J.D. Edgar and F.H. Chrysler, The insolvent 
Act of 1875 (Toronto: Copp Clark, 1875); H. MacMahon, The Insolvent Act of 187.5 (Toronto: Willing & 
Williamson, 1875); I. Wotherspoon, The Insolvent Act of 1875 (Montreal: Dawson Brothers, 1875); S.R. 
Clarke, The Insolvent Act of 1875 and Amending Acts (Toronto: Carswell, 1877); W. Wilson, Analyse et 
Indexe & Z'Acte de Faiflite (Ottawa: Maclean Roger, 1875). 



Two areas of institutional concern are explored. First, the extent to which the state 

or private interest groups generated policy and bills is considered by a review of the 

papers of the Department of Justice and the records of various Boards of Trade and 

commercial organizations. Second, the effect of federalism on legislative reform is 

examined by studying the constitutional litigation on the validity of both federal and 

provincial legislation. While the various rulings of the Ontario Court of Appeal and the 

landmark 1894 ruling of the Privy council8' may have been relevant to the ongoing 

evolution of constitutional doctrine, the political impact of the decisions are more 

germane to the thesis. 

Beyond Canadian primary materials the thesis also makes use of the vast literature 

on the history of English and American bankruptcy law. An examination of the factors 

which contributed to legal change in the United States and England may offer answers as 

to why Canada delayed in adopting a more permanent solution until 19 19. One legal 

historian suggests that one should not always focus on the issue of "change and 

innovation". Rather the important question to ask is "why a legal change did not occur 

when society changed, or when perceptions about the quality of the law change. Why, 

one must always ask, did the legal change not occur before?'" In this light it becomes 

important not only to understand the introduction of a new Canadian regime in 1919 as a 

significant innovation, but also to examine why such reforms were delayed for a lengthy 

period. The absence of Canadian bankruptcy legislation between 1880 and 19 19 is even 

more dramatic when one takes note of the comprehensive legislation enacted in England 

in 1883 and the United States in 1898. Comparisons with how other countries responded 

to the problem of the insolvent debtor may offer insights into why Canada delayed 

national legislation until after the warmB3 

8 I Clarkson v. Ontario Bank (1888) 15 O.A.R. 166 (C.A.); Union Bank v. Neville (1891) 21 O.R. 
152 (C.A.); In Re Assignments and Pr#erences Act (1893) 20 O.A.R. 489 (C.A.); A.G. of Ont. v. A.G. for 
Canada 118941 A.C. 189 PC. ) .  

82 A. Watson, "Legal Change: Sources of Law and LegaI Culture" (1983) 131 U. Penn. L. Rev. 1121 
at 11 23 bereinafter Watson, 'Ugal Change"]. 

83 On the importance of comparative studies, see Colin Bennett, "Comparative Policy Studies in 
Canada: What State? What Art?" in Dobuzinskis, et al., Policy Studies in Canada, supra note 9 at 299. 



In addition to identifying several themes which may be relevant to Canada, 

American and English studies provide a comparative context for the Canadian story. 

Canada was not the only country to consider repeal. Bankruptcy legislation was equally 

controversial in England and the United States during the 1870s. Canadian legal 

historians have long recognized the need to adopt a comparative approach.84 A 

comparative approach allows one to examine the extent to which Canadian bankruptcy 

legislation was influenced by foreign bankruptcy models or repeal m0vements.8~ An 

explicit comparison allows one to challenge the assumption that Canada blindly followed 

and matched the substance and timing of English bankruptcy legislation." 

Chapters 2 and 3 are therefore comparative. Chapter 2 highlights the evolution of 

English bankruptcy law fiom its inception through to the establishment of the landmark 

reforms in 1883. The chapter examines the origins of the legislation in the sixteenth 

century, the emergence of the discharge in the early eighteenth century and the 

establishment of voluntary proceedings and a court supervised discharge system in the 

nineteenth century. Chapter 3 examines the history of the short-lived American Acts of 

1800, 1841 and 1867 and the reasons for the success of the Bankruptcy Act of 1898. 

Chapter 3 also considers the relevance of federalism to the American story. Chapter 4 

examines the evolution of bankruptcy law in pre-Confederation Canada and provides the 

necessary background to the post-Confederation developments. The extent of banhptcy 

84 Risk identified the influence of the England, the United States and to a lesser extent France on 
Canadian legal developments as a major theme in his prospectus for legal a history R.C.B. Risk, 
"Prospectus for Canadian Legal History" (1973) 1 Dal. L.J. 227 at 231; R.C.B. Risk, "The Law and the 
Economy in Mid-Nineteenth Century Ontario: A Perspective" (1977) 27- U.T.L.J. 403 at 43 1. 

85 See e.g. Watson, "Legal Change*', supra note 82. 

86 Former colonies received European laws "refracted through lenses coloured by local as well as 
external political, social and economic conditions". McLaren, "Legal Historian", supra note 79 at 74. 
McLaren warned against simply assuming legal developments in former colonies reflected the "glorious 
and undefiled spread of the colonial power's legal system and tradition of justice". He suggested that there 
is more involved than an "undiscriminating and blanket process of the translation of concepts, doctrine, 
institutions and ideology from the colonial parent to the colonial child" (at 78). 



legislation is considered in each of the colonies and the chapter in particular pays close 

attention to the state of the law in 1867. 

The central part of the thesis is concerned with the period 1867 to 1919. This 

time fiarne can be divided into 3 separate eras. Chapter 5 examines the Insolvent Acts of 

1869 and 1875 and the reasons for repeal in 1880. Chapter 6 considers the period 1880 

to 1903 and discusses the rise of provincial legislation and the failure of federal refom 

efforts. Chapter 6 also focuses on federalism and the impact of the constitutional 

litigation upon the reform efforts. Chapter 7 examines why bankruptcy law, an unwanted 

nineteenth century experiment, became an essential form of commercial regulation after 

the War. Chapters 5, 6, and 7 examine the bankruptcy law issue fiom the perspective of 

evolving attitudes towards debt, the division between local and distant creditors and the 

role of institutions. 

Before proceeding to an examination of the origins of English bankruptcy law a 

few preliminary points need to be made with respect to the use of the terms "bankruptcy" 

and "insolvency" and the scope of the thesis. In the modern context bankruptcy refers to 

the formal legal proceeding whereby an individual debtor's assets are realized and 

distributed in a pro rata fashion. The distribution is normally followed by a discharge. 

Generally insolvency refers to the debtor's financial status rather than a formal legal 

proceeding. Historically, however, the distinction between "bankruptcy" and 

"insolvency" was of even greater importance. In England until 1861, only traders were 

able to take advantage of the bankruptcy statute and the discharge. Non-commercial 

debtors were not eligible for bankruptcy and became dependent upon Parliament to enact 

legislation to provide some form of relief. Legislation to ameliorate the plight of non- 

traders became known as "insolvent'' legislation. In 1861, the English Parliament 

abolished the trader distinction and opened up bankruptcy legislation to both traders and 

non-traders. 

Canada's first bankruptcy statute of was known as the Insolvent Act of 1869. 

This Act, despite the formal name, was a bankruptcy law that provided for a distribution 

of the debtor's assets and a discharge. The Acts of 1869 and 1875 only applied to traders. 

The Canadian Bankruptcy Act of 1919 abandoned the trader rule and widened the scope 

of the legislation to cover all types of debtors. The thesis is a study of the evolution of 



federal bankruptcy law and uses that term to describe the formal legal process to 

distribute assets to unsecured creditors and provide a discharge of the individual debtor. 

The field of banlavptcy and insolvency law is wide and encompasses much more 

than the regulation of insolvent individuals and unsecured creditors. The scope of the 

dissertation, however, is limited to how Parliament chose to regulate insolvent individuals 

and unsecured creditors. Companies only played a minor role in the debate over 

bankruptcy legislation. Corporate reorganization did not feature as a major issue between 

1867 and 1919.*' Further, while secured creditors and more specifically banks also 

played a role in the financing of debtors, the legislation at issue, the Insolvent Act  of 

1869, the Insolvent Act of 1875 and the Bankruptcy Act of 191 9 did not directly apply to 

secured creditors. Secured creditors were entitled to realise on their security outside of 

the provisions of the legislation.88 In the nineteenth century, there were several important 

changes to the rights of secured creditors. 

In 1890 amendments to the Bank Act entitled banks to take Bank Act security over 

goods and wares manufactured by a wholesale manufacturer. The legislation also 

allowed wholesale purchasers or shippers to give security to banks over products of 

agriculture, the forest, and mine, or the sea, lakes and rivers, and live or dead stock. Prior 

to 1890 banks had the ability to take security over goods by means of a warehouse 

receipt." Banks were not directly affected by the bankruptcy legislation and the 

87 The Insolvent Act of 1875 applied to individuals as well as companies. The company provisions 
were rarely used and were adopted without debate. In 1882 Parliament adopted An Act Respecting 
Insolvent Banks, Insurance Companies Loan Companies, Building Societies and Trading Corporations. 
The Act later became known as the Winding-Up Act. The Bankruptcy Act of 1919 also applied to 
companies but the focus of the debate was on the regulation of individuals. 

88 Insolvent Act of Act of 1869 ss. 10, 50, 60; Insolvent Act of 1875 s. 16, 84. see: Archibald v. 
Haldan (1870) 30 U.C.Q.B. 30; Crombie v. Jackson (1874) 34 U.C.Q.B. 575; Henderson v. Kerr (1875) 
22 Gr. 91. See also Bankruptcy Act of 1919,  s. 6 .  

89 Bank Act, S.C. 1890 c.  31, s. 74. Banks did not originally have the ability to take security over 
goods. It was not until 1859 that banks were able to obtain security through the use of warehouse receipts. 
An owner or person entitled to receive the goods described in the warehouse receipt could endorse the 
document to the bank as collateral. The endorsement operated as a conveyance of the goods to the bank. 
The amendment of 1890 abotished the right of the bank to take security by means of a warehouse receipt 
and included the predecessor of the modem form of Bank Act security. See B. Crawford, Crawford and 



Canadian Bankers' Association, which emerged in 1891 was largely concerned with 

ensuring that any proposed bankruptcy legislation did not affect Bonk Act security? 

The nineteenth century also saw the evolution of another important branch of 

insolvency law. Secured creditors began to rely on the remedy of appointing a private 

receiver to collect income and profits of the debtor. In the late nineteenth century, private 

receivers were utilised to enforce upon floating charges, blanket liens covering all assets 

of the enterprise?' The evolution of the rights of secured creditors, however, is beyond 

the scope of the thesis as one of the central struggles, whether to adopt a pro rata 

distribution to unsecured creditors did not directly affect secured creditors. The conflict 

between local and distant creditors over whether to adopt a national bankruptcy law was a 

conflict between non-bank unsecured  creditor^?^ 
Finally, credit relationships were also governed by provincial legislation. As 

discussed above, in the absence of federal bankruptcy and insolvency legislation, several 

provinces adopted laws to attempt to fill the gap left by the repeal of the Imolvent Act  of 

1875. Two basic model laws were adopted in the common law provinces. Ontario 

adopted what was later to become known as the Creditors Relief Act which provided for a 

pro rata distribution of the debtor's assets. This was followed in 1880 by An Act 

Falconbridge Banking and Bills of Exchange, 81h ed., Vol.. 1 (Toronto: Canada Law Book, 1986) at 403- 
404; M.H. Oglivie, Canadian Banking Law (Toronto: Carswell, 1991) at 341; R.M. Breckenridge, The 
History of Banking in Canada (Washington: Government Printing Offke, 1910) at141-f 43. On the early 
forms of security in Ontario see: R.C.B. Risk, "The Golden Age: The Law About Market in Nineteenth 
Century Ontario" (1976) 26 U.T.L.J. 307 at 331-337. 

90 On the efforts of the Canadian Bankers' Association in  1894 see chapter 6. 

91 On the origins of private receiverships, see Jacob S. Ziegel, "The Privately Appointed Receiver 
and the Enforcement of Security Interests: Anomaly or Superior Solution" in J.S. Ziegel, ed., Current 
Developments in International and Comparative Corporate Insolvency Law (Oxford: Clarendon Press, 
1994). See also F.H. Buckley, "The American Stay" (1993) 3 So. Cal. Interdisc. L. Rev. 733. 

92 The remedy of private receiver was not recognized in American law. This marks a major 
difference between American and Commonwealth bankruptcy and insolvency law. Despite this difference, 
American historiography is still relevant to the Canadian story. The struggle in the United States over 
whether to adopt a national bankruptcy law was also a conflict between unsecured creditors. See E. 
Hansen, The Origins of Bankruptcy Law in the United States 1789-1898 (Ph.D. diss., Washington 
University, 1995). 



Respecting Assignments for the Beneft of Creditors. This latter legislation permitted 

debtors to make a voluntary assignment of their assets to an authorized trustee appointed 

by the provincial government. The trustee liquidated the property of the debtor under the 

supervision of creditors. The legislation also prohibited debtors from making preferential 

payments?3 While the prohibition of preferences and provisions for the distribution of 

debtors' assets over-lapped with the functions of bankruptcy and insolvency law, two 

important differences were evident. Creditors could not compel debtors to make an 

assignment and the legislation did not permit debtors to obtain a discharge. Provincial 

legislation therefore is relevant to the thesis to the extent that developments at the 

provincial level had an impact on the legislative history of federal bankruptcy law. 

93 See (1880) 43 Vic. c. 10 (Ont.); (1885) 48 Vic. 26. Other provinces later adopted these two 
models of legislation. See chapter 6. L. Duncan, The Law and Practice of Bankruptcy in Canada 
(Toronto: CarsweII, 1922) at 20; J. Honsberger, "Bankruptcy Administration in Canada and the United 
States" (1975) 63 Cal. L. Rev. 1515 at 1529. 



CHAPTER 2 

The Evolution of English Bankruptcy Law: 1543 to 1883 

Introduction 
The evolution of English bankruptcy law was, in the words of one author, a "slow 

and tortuous" journey.' While one can trace the origins of the first English bankruptcy 

statute to 1543, the discharge was not established until early in the eighteenth century and 

bankruptcy law remained an involuntary procedure until the mid-nineteenth century. 

Although many of the key features of the bankruptcy regime had been established by the 

mid-nineteenth century, bankruptcy reform continued to be a controversial issue until 

England settled on a more permanent solution in 1883. Bankruptcy law in the nineteenth 

century was a "welter of legislation and confusion of principle".2 Between 181 7 and 

1883, three royal commissions, ten parliamentary select committees and one special Lord 

Chancellor's committee all studied the issue and made recommendations for ref01-m.~ It 

is not proposed to examine every aspect of the history of English bankruptcy law. 

Instead the chapter focuses on the origins of several key features of the bankruptcy 

regime and examines English bankruptcy law issues that later became matters of 

controversy in Canada. 

A review of the origins and evolution of the essential elements of English 

bankruptcy law will achieve several purposes. First, it provides an historical and 

comparative context for the Canadian developments between 1867 and 1919. Further, an 

B. Weiss, The Hell of the English: Bankruptcy and the Victorian Novel (Cranbury N.J.: Bucknell 
Univ. Press, 1986) at 40 [hereinafter: Weiss, Bankruptcy and the Victorian Novel]. 

V. Batzel, "Parliament, Businessmen and Bankruptcy, 1825-1883: A Study in Middle Class 
Alienation" (1983) 18 Can. J. of Hist. 171 at 175 [hereinafter Batzel, "Parliament, Businessmen and 
Bankruptcy"]. 

Between 1831 and 1914 the English Parliament debated nearly 100 bankruptcy bills. V.M. kster, 
Victorian Insolvency: Bankruptcy, imprisonment for Debt and Company Winding-Up in Nineteenth 

' Century England (Oxford: Clarendon Press, 1995) at 2 [hereinafter Lester, Victorian Insolvency]. 



overview of some key nineteenth century developments supplies a comparative 

h e w o r k  by which one can ascertain the influence of English law on the Canadian 

debate and assists in the inquiry as to why Canada rejected bank~~ptcy law in 1880 and 

delayed permanent reform until 1919. Finally, this study of English bankruptcy law, 

which is based on secondary sources, reveals a number of themes which are useful in 

highlighting areas of inquiry for this thesis. Economic change, the nature of credit 

relationships and the relevance of institutional factors are considered. 

This chapter is divided into two main parts. Part I deals with the origins of English 

bankruptcy law, the concepts of "acts of bankruptcy", the discharge and the trader rule. 

Nineteenth century developments are also examined and in particular the chapter 

discusses the creation of voluntary proceedings, the abolition of the trader rule and the 

evolution of the discharge through to 1883. Part I1 examines a number of the relevant 

themes found in the literature. 

I The Legislative History 
A Weakness of the English Common Law 
In order to understand the evolution of English bankruptcy law, a brief description 

of the weaknesses of creditors' common law remedies is necessary? Creditors originally 

relied on two writs of execution, the writ offieri facias, and the writ of levari facias. The 

writs allowed the sheriff to seize goods and profits fkom land. However, creditors had to 

individually enforce the judgment against the debtor at their own expense. The common 

law rewarded the most diligent creditor. The first to enforce was paid in fill  leaving 

other creditors with little or nothing.' One merchant, writing in 1542, characterized the 

This chapter does not discuss the evolution of bankruptcy concepts that pre-date English 
developments. On the early history of European and Roman law, see L. LevinthaI, "The Early History of 
Bankruptcy" (1917-1918) 66 U. Pa. L. Rev. 223 at 228-250 [hereinafter Levinthal, "The Early History of 
Bankruptcy"]; J.M. Garrido, "The Distributional Question in Insolvency: Comparative Aspects" (1995) 4 
Int'l. Insol. Rev. 25 at 28-32; J.H. Dalhusien, "Development of Bankruptcy Remedies in Western Europe 
and the United States in the Nineteenth and Twentieth Centuries" in D. Botwinik & K. Weinrib, eds., 2d ed. 
(Washington: ABA, 1986) at 13 1 - 1 68; F.R. Noel, A History of the Bankruptcy Clause of the Constitution of 
the United States (Washington: Chas. H .  Potter, 1919) at 13-22. 

W.S. Holdsworth, A History of English Law, voI. 8 (London: Metheun, 1909) at 230 [hereinafter 
HoIdsworth, A History of English Law]. C .  Tabb, "The Historical Evolution of the Bankruptcy Discharge" 
(1991) 65 Am. Bankr. LJ.  325 at 328 [hereinafter Tabb, "The Historical Evolution"]; L. Levinthal, "The 



regime as "fist come fmt ~erved".~ The system encouraged k u d  and collusion amongst 

debtors and creditors as the parties sought to anticipate and outwit each other in the race 

of diligence? 

Creditor difficulties were also compounded by the fact that early English remedies 

for imprisonment for debt were not effective. Originally, English law did not permit 

imprisonment for debt? Thirteenth century statutes created the right of imprisonment and 

the remedy was gradually expandedg However, debtors devised numerous ways to avoid 

imprisonment which undermined the effectiveness of the statutes.'* Debtors fled the 

realm," took refuge in san~tuaries'~ or kept house. This latter method frustrated the 

Early History of English Bankruptcy" (1919) 67 U. fa. L. Rev. 1 at 13 [hereinafter Levinthal, "The Early 
History of English Bankruptcy"]. 

H. Brinklow cited in Holdsworth, ibid at 232. See discussion of Brinklow's complaint in Hugh-Barty 
King, The Worst Poverty: A History of Debt and Debtors (Bath: Alan Sutton Press, 1991) at 14. 

-' Levinthal, "The Early History of Bankruptcy Law", supra note 4 at 235. 

C.R.B. Dunlop, Debtor Creditor Law in Canada (Toronto: Carswell, 1981) at 93. See also 
Holdsworth, A History of English Law, supra note 5 at 230. Compare ancient Roman law which allowed 
for the seizure of the person: W.W. Buckland, A Manual of Romdn Private Law (Cambridge: Cambridge 
University Press, 1928) at 385. 

The first statute allowing for the imprisonment of a defendant in a civil suit was the Statute of 
Marlbridge, 52 Henry ID, c. 23 (1267). It was limited, however, to a Lord's arrest of his bailiff who failed 
to make an accounting. In 1283 the Statute of Acton Brunel 11 Edw. 1 (1283) allowed for the 
imprisonment of a merchant's debtor. In 1285, the Statute of Merchants, 13 Edw. 1 (1285) allowed for 
imprisonment regardless of whether or not a debtor had sufficient assets. A similar power was also given 
to a feudal Lord to detain his debtor in the Statute of Westminster II, 13 Edw. I, c. II. For a more detailed 
treatment and subsequent reforms, see J. Cohan, "The History of Imprisonment for Debt and Its Relation to 
the Development of Discharge in Bankruptcy" (1 983) 3 J. Legal Hist. 153 [hereinafter Cohen, 'The History 
of Imprisonment for Debt"]; A. Freedman, "Imprisonment for Debt" (1928) 2 Temp. L.Q. 330; Levinthal, 
"The Early History of Bankruptcy", supra note 4; Holdsworth, ibid. at 230-233; J. Ford, "Imprisonment for 
Debt" (1926) 25 Mich. L. Rev. 24 at 27; J.C. Fox, ''Process of Imprisonment at Common Law" (1923) 39 
L.Q.R. 46; 

lo On the general problems with these early statutes, see D. Sutherland, "Mesne Process upon Personal 
Actions in the Early Common Law" (1966) 82 L.Q.R. 483 at 496. 

" This allowed a debtor to escape payment of his creditors. An absconding debtor, however, could be 
deemed an outlaw, with his assets escheating to the crown: Cohen, "The History of Imprisonment for 



efforts of creditors as the common law prevented entry into a debtor's home in order to 

enforce a judgment.13 Hiding assets and making fraudulent conveyances were also 

common debtor practices.'4 

B 1543: "An Act Against Such Persons As Do Make Bankrupts" 
These limitations on creditors' colIection efforts lay at the heart of the first 

bankruptcy statute enacted in 1543." The absence of a collective proceeding at common 

law and the inability of creditors to control the conduct of debtors prompted the 

legislative inte~ention. '~ The preamble illustrates that the legislation had little to do with 

the concerns of debtors. It spoke of people who: 

craftily obtaining into their hands great substance of other men's goods, do 
suddenly flee to parts unknown, or keep their houses, not minding to pay or 
restore to any of their creditors, their duties, but at their own wills and 
pleasures consume debts and the substance obtained by credit of other men, 

Debt", supra note 9 at 155 and I. Treiman, "Escaping the Creditor in the Middte Ages" (1927) 43 L.Q.R. 
230 at 231 [hereinafter Treiman, "Escaping the Creditor"]. 

'* The ability to take refuge in a sanctuary was abolished by statute in 1697. See J. Hertzler, 'The Abuse 
and Outlawing of Sanctuary for Debt in Seventeenth Century England" (1971) 14 Hist. J. 467. 

l3  Cohen, 'The History of Imprisonment for Debt", supra note 9 at 155 and Treiman, "Escaping the 
Creditor*', supra note 11 at 234. See letter from French merchants addressed to Charles M: of France 
complaining of the English practice of keeping house in Treiman, "Escaping the Creditor", supra note 11 at 
234; W. Jones, The Foundations of English Bankruptcy: Statutes and Commissions in the Early Modem 
Period (Philadelphia: Amer. Philosophical Society, 1979) at 12-15 [hereinafter Jones, The Foundations of 
English Bankruptcy]. 

l4 Tabb, 'The Historical Evolution", supra note 5 at 328. 

34 & 35 Hen. Vm, c. 4. Tabb reviews the debate as to whether or not the 1543 statute was the "fifrrst" 
bankruptcy statute and concludes that scholars largely agree that it was the first English bankruptcy law. 
Tabb, ibid. The debate is also reviewed in A. Duncan, "From Dismemberment to Discharge: The Origins of 
Modem American Bankruptcy Law" (1995) 100 Com. L.3. 191 at 192-194 [hereinafter Duncan, 'From 
Dismemberment to Discharge*']. 

16 See eg., M. Quilter, "The Merchant of Venice in the Context of Contemporary Debt and Bankruptcy 
Law of England" (1998) 6 Insol. L.J. 43 at 47. 



for their own pleasure and delicate living against all reason, equity, and 
good conscience. l7 

The legislation was directed against fraudulent bankrupts and was characterized as a 

criminal statute with the aim of obtaining property for the benefit of the creditors.18 The 

Act allowed a creditor to petition the Chancellor and other bankruptcy commissioners to 

summon and examine the bankrupt, and in some cases imprison him until his possessions 

had been f~rfeited.'~ Proceedings could be instituted against debtors who fled the 

kingdom, kept house or otherwise made attempts to avoid payment?0 The statute referred 

to the bankrupt as an offender? 

In addition to addressing the issue of debtor fiaud, the statute enshrined in law the 

fundamental principle of a pro rata division of the debtor's assets. The first section of the 

Act provided that the debtor's assets were to be distributed: "to every one of the said 

creditors, a portion rate and rate alike according to the quantity of their debts"." The 

policy of the statute was described by Coke in me Case ofthe Banlaupis: 

I' 34 & 35 Hen. Vm, c. 4, cited in J. Hoppitt, Risk and Failure in English Business, 1700-1800 (New 
York: Cambridge University Press, 1987) at 19 [hereinafter Hoppitt, Risk and Failure in English Business]. 
The marginal notes adjacent to the preamble in the original statute state, "Evil of Debtors absconding or 
keeping House, their Debts unpaid". 34 & 35 Hen. Vm, c. 4. 

Duncan, "From Dismemberment to Discharge", supra note 15 at 194; Woldsworth, A History of 
English Law, supra note 5 at 236. 

Cohen, "The History of Imprisonment for Debt", supra note 9 at 157. Further provisions allowed the 
bankruptcy commissioners to break down the debtor's door and criminally sanction those who concealed 
assets: R. Weisberg, "Commercial Morality, the Merchant Character, and the History of the Voidable 
Preference" (1986) 39 Stan. L. Rev. 1 at 21 [hereinafter Weisberg, "Commercial Morality"]. On the 
evolution of the powers of the bankruptcy commissioners, see S. Hicks & C. Ramsay, "Law, Order and the 
Bankruptcy Commissions of Early Nineteenth Century England" (1987) 55 Tjdschrift voor 
Rechtsgeschiedenis 123 [hereinafter Hicks & Rarnsay "Law, Order and the Bankruptcy Commissions"]. 

20 Holdsworth, A History of English Law, supra note 5 at 237. 

2' I.A. Hansen, Bankruptcy in the Beginning: A Historical Survey of the Laws of Bankruptcy 
(Wellington: NZ Institute of Credit and Financial Management, 1974) at 4. 

34 & 35 Hen. Vm, c. 4, s. 1. 



The intent . . . was to relieve creditors of the bankrupt equally, and that there 
should be an equal and rateable proportion observed in the distribution of 
the bankrupt's goods amongst the creditors, having regard to the quantity of 
their several debts? 

The collective nature of bankruptcy was M e r  enhanced by the fact that the ability of 

creditors to enforce upon their individual debts was suspended in an effort "to prevent 

creditors from cutting each other's throats"." 

The statute did not provide a release or discharge of any outstanding debts? 

Once the creditors received their pro rata distribution they were fiee to pursue the 

debtor's body, lands and goods for collection of any unpaid debts? The relief of the 

unfortunate debtor was not within the objectives of this statute. 

C 1571 Acts of Bankruptcy and the Trader Rule 
Debtor misconduct continued to be a problem, leading to a second Bankruptcy 

Act in 1571 ." The preamble to the 1571 Act referred to the 1543 statute and stated: 

those kinds of persons have and do still increase into great excessive 
numbers and are like more to do if some better provision be not made for 
the repression of them and for a plain declaration to be made and set forth 
who is ought to be taken and deemed a bankrupt," 

(1584) 2 Co. Rep. at 25; 76 E.R. 441. 

" Jones, The Founa'utions of English Bankruptcy, supra note 13 at 16. 

zs Cohen, 'The History of Imprisonment for Debt, supra note 9 at 156. See also ibid at 15. 

26 Jones, ibid at 16. See also Lester, Victorian Insolvency, supra note 3 at 14. 

27 13 Eliz. I, C. 7 (1571). Two earlier Bills were presented to Parliament in 1563 and 1571. They were 
not enacted. Lester notes that the Act "stemmed more from a need to alter existing procedures than from 
economic conditions". Lester, Victorian Insolvency, supra note 3 at 15. 

Preamble to 13 Eliz. I, c. 7 (1571) cited in H.H. Shelton, "Bankruptcy Law, Its History and Purpose" 
(1910) 44 Am. L. Rev. 394 at 397. The marginal notes adjacent to the preamble in the original statute 
acknowledge the "Insufficiency of 34,35 H. VIU. c. 4 as to Banlaupts". 



Again, there was no provision that released bankrupts &om their debts. All after acquired 

property was available for the satisfaction of creditors' claims.29 The statute was, 

however, notable for two new features. First, the statute was limited to a defined class of 

individuals known as traders. Second, traders were subject to bankruptcy proceedings 

only if they committed an "Act of ~ a n l c r u ~ t c ~ " ? ~  The trader rule and Acts of 

Bankruptcy influenced the shape of English bankruptcy law for over three hundred years 

and the origins of these concepts are worth noting. The 1571 statute was limited to any: 

Merchant or other Person using or exercising the Trade or Merchandize by 
way of Bargaining, Exchange, Rechange, Bartry, Chevisance, or otherwise, 
in Gross or by Retail, or seeking his or her Trade of Living by Buying or 
selling?' 

The definition was a vague general category and focused on the concept of buying 

and selling. In limiting the defrnition to traders, Parliament accepted the allegations of 

mercantile misconduct. Fraudulent traders disrupted the flow of commerce. The 

limitation also served to protect the landowning community who were outside the scope 

of the defmition and thus fiee from the law's harsh provisions.)2 The trader rule also 

"reflected the vague moral suspicion in pre-capitalist England about the elusive, 

manipulative role of those who deal in money, credit and other people's goods"?3 

The listed Acts of Bankruptcy were in effect a list of criminal acts. All Acts 

required proof of an intention to defraud creditors." Acts of Bankruptcy included 

29 13 Eliz., c. 7, s. 1 1  (1571); Duncan, "From Dismemberment to Discharge", supra note 15 at 197. 

30 Lester, Victorian Insolvency, supra note 3 at 15. 

'I 13 EIiz., c.7 (1571)' cited in L.M. Friedman & T.F. Niemira. "The Concept of the 'Trader' in Early 
Bankruptcy Law" (1958) 5 St. Louis U.L.J. 223 [hereinafter Friedman & Niemira, "The Concept of the 
'Trader' in Early Bankruptcy Law"]. 

'' I. Duffy, ''English Bankrupts, 1571-1 861" (1980) 24 Am. J. Legal Hist. 283 at 284 [hereinafter Duffy, 
"English Bankrupts"]; Hoppitt, Risk and Failure in English Business, supra note 17 at 24. Weisberg, 
"Commercial Morality", supra note 19 at 25. 

'' Weisberg, ibid at 22. 

" Ibid. at 35 



leaving the country, fleeing to a sanctuary, an alienation to defraud creditors, and an 

attempt to be arrested to avoid having to pay one's creditors?' The original Acts of 

Bankruptcy focused on some positive and intentional conduct of the debtor rather than on 

the debtor's solvency?6 Subsequent amendments in 1604 and 1623 expanded the list of 

fraudulent behaviod7 The list, however, began to include non-intentional and non- 

fraudulent acts. For example, under the 1604 statute a debtor who remained in prison for 

a debt for a period of six months was deemed to have committed an Act of Bankruptcy. 

By 1623, the Acts of Bankruptcy included the failure to pay a debt within six months. 

The inclusion of a simple insolvency condition in the list of Acts of Bankruptcy linked 

the non-payment of debt to some form of wrongdoing." 8 Act of Bankruptcy, in the 

words of Lord Mansfield, "in the eye of the law is considered as a crime"?g The 

requirement of proof of an Act of Bankruptcy would remain a fundamental concept in 

English law into the twentieth century.40 

D The Discharge 
While the Acts of 1543 and 1571 established many of the principal elements of 

bankruptcy legislation, no discharge was available by statute until 1705. The bankruptcy 

discharge is often viewed as one of the essential elements of modern bankruptcy law as it 

" I. Treiman, "Acts of Bankruptcy: A Medieval Concept in Modem Bankruptcy Law" (1938) 52 Ham. 
L. Rev. 189 at 194; Jones, The Foundations of English Bankruptcy, supra note 13 at 24. 

36 Treiman, ibid. at 195. "The nature and size of the debt, unless it was small, was irrelevant. 
Bankruptcy followecl from a particular kind of action committed by a definable man in a stipulated 
situation". Jones, The Foundations ofEnglish Bankruptcy, supra note 13 at 24. 

'' 1 Jac. I, c. 15 (1604); 21 Jac., c. 19 (1623). See Weisberg, "Commercial Morality", supra note 19 at 
37 and Jones, ibid at 24; Treiman, ibid. at 196. 

38 See Treiman, ibid. at 196-197. 

39 Huoper v. Smith (1763) 96 ER 252,253. 

See Weisberg, "Commercial Morality", supra note 19 at 39. 



allows debtors to obtain a release of their debts?' 

1705, was in the words of one author, '?he first 

36 

The enactment of the discharge in 

provision enabling an honest and 

cooperative bankrupt to obtain a discharge &om pre bankruptcy debts"P2 Another author 

suggests that the discharge emerged as the result of "the gradual realisation of the fact 

that in many cases the bankrupt might be properly an object of pity"." However, when 

one examines the historical context of 1705 it is clear that debtor rehabilitation was not 

the prime motivating factor behind the legislation. 

Daniel Defoe, one of the most prolific commentators on bankruptcy during this 

period, recognized that the criminal character of the law and the absence of a discharge 

posed problems for both debtors and creditors. The absence of a discharge and cruelty on 

the part of creditors encouraged debtor misbehaviour. If the original goal of the Act of 

1543 had been to prevent debtor fraud, debtors continued to devise ways to avoid their 

creditors and bankruptcy proceedings. Defoe spoke of absconding merchants who, in an 

effort to avoid the reach of the law, placed their goods "beyond the seas". The promise of 

a discharge was the only effective way in which to deter fraudulent debtor activity. The 

discharge, by promising the release of debts, would encourage co-operation on the part of 

the debtor.44 

Although the law did not include Defoe's recommendation of a voluntary regime, 

nevertheless England enacted a discharge provision in 1705.~' Bankruptcy remained an 

4' Cohen, "The History of Imprisonment for Debt", supra note 9 at 156. 

42 Tabb, "The Historicat Evolution", supra note 5 at 332. 

43 Levinthal, "The Early History of English Bankruptcy", supra note 5 at 18. Levinthal also 
acknowledges that "the unlimited incarceration of the debtor did not tend to reimburse the creditors at all". 

(P. 18). 

The account of Defoe's work is drawn from Weisberg, "Commercial Morality", supra note 19 at 5-9; 
3. McCoid, "Discharge: The Most Important Developments in Bankruptcy History" (1996) 70 Am. Bankr. 
L.J. 163 at 169-172 [hereinafter McCoid, "Discharge: The Most Important Developments"]. Defoe's 
principal commentary on bankruptcy is Essay on Projects (1697). 

45 Several authors have examined the short term or immediate causes of the legislation rather than seeing 
the emergence of the discharge as part of a natural evolution of the law. "But there were aIso short-term 
causes behind the new law: the warfare and consequent instability of overseas trade ushered in by the 



37 

involuntary procedure. The original discharge provision required a majority of the 

bankruptcy commissioners to certify that the bankrupt had conformed to the Act. 

Conformity required submitting to an examination by the commissioners, disclosure and 

surrender of all assets.& Additional provisions focused on fraudulent bankrupts, 

providing the severe penalty of death for those who failed to surrender assets, refused to 

be examined, ~udu len t ly  disposed of goods, concealed or embezzled property worth 

more than £20:~ If the discharge was the "carrot offered to induce debtors to co-operate 

in disclosing and turning over their estates; the death penalty was the stick"P8 

The discharge therefore "facilitated the recovery of the most assets for the benefit 

of the  creditor^"?^ As the discharge provided a form of limited liability, the debtor had a 

strong incentive to submit to the bankruptcy proceedings?0 Parliament was not 

motivated by generosity to debtors?' Creditor interests lay at the heart of the reform and 

the change had only a limited beneficial effect on most debtors.52 

Glorious Revolution; the catastrophic winter of 1703 when the Thames froze over. shipping stopped and 
livestock were destroyed; the financial panic of 1701 associated with the Spanish succession and the battle 
between the old and the new East India Companies; and, finally, the massive fraudulent bankruptcy of 
Thomas Pitkin, a London linen draper*'. Hoppitt, Risk and Failure in English Business, supra note 17 at 
35; Duffy, "English Bankrupts", supra note 32 at 286; Cohen, '"The History of Imprisonment for Debt, 
supra note 9 at 157. 

'' Tabb, 'The Historical Evolution", supra note 5 at 334. 

47 Duffy, "English Bankrupts", supra note 32 at 287; Tabb, ibid. at 337. However, Tabb notes that only 
"a handful of people were actually executed under the statute in the more than a century of its existence*'. 
(p. 337). 

Tabb, ibid at 337. 

49 Ibid at 334. 

"Because the discharge provided limited liability for the bankrupt, it gave him a strong incentive to 
submit voluntarily to bankruptcy proceedings." Cohen, 'The History of Imprisonment for Debt", supra 
note 9 at 156. 

Lester, Victorian Insolvency, supra note 3 at 17; Weisberg, "Commercial Morality", supra note 19 at 
30. See also Durn, "English Bankrupts", supra note 32 at 287. 

52 Tabb, "The Historical Evolution", supra note 5 at 332. W.R. Cornish & G. de N. Clark, Law and 



The original discharge provision was enacted as a trial remedy as the Act was to 

expire after a period of three years. Parliament extended the operation of the law after 

1705 and the legislation was consolidated in 1732. The consolidation provided the basis 

for the regulation of bankruptcy for the balance of the eighteenth century? The 

discharge provisions as amended in 1707, however, were based upon the notion of 

creditor consent. Parliament introduced a requirement that four-fifths of the creditors, in 

number and in value, consent to the granting of the discharge. The requirement of 

creditor consent was a lasting feature of the English bankruptcy discharge until the 

nineteenth cen t . . "  Creditor control over the discharge led to two consequences. First, 

fraudulent bankrupts obtained their discharges by bribing creditors. Second, debtors who 

were unable to bribe, coerce or convince their creditors into consenting to the discharge 

remained bankrupt indef~tely.s5 

Bankruptcy law, however, continued to apply only to traders. Banlmupts were 

eligible for the discharge and could not be imprisoned for their debts. Thus a dual system 

of law emerged to deal with insolvent debtors. The traditional debt collection 

mechanisms, including the ability of the creditor to imprison the debtor who fell outside 

the defrnition of trader, "continued alongside the bankruptcy system". Creditors had the 

Society in England 1750-1950 (London: Sweet & Maxwell, 1989) at 231 arguing that bankruptcy was a 
deterrent aimed at those who failed to submit to ordinary processes [hereinafter Cornish & Clark, Law and 
Society]. 

s3 5 Geo. 2, ch. 30 (1732). See Lester, Victorian Insolvency, supra note 3 at 18. This statute was 
subsequently continued on a number of occasions until the provision was made perpetual in 1796. See 
Tabb, ibid at 333-340. McCoid, "Discharge: The Most Important Developments", supra note 44 at 181. 

" McCoid, ibid. at 1 8 1. England removed creditor consent in 1 842, restored it briefly in 1869, before 
finally removing it 1883. See I2 & 13 Vict., c. 106 (1849); 32 & 33 Vict., c. 71 (1869); 46 & 47 Vict., c. 
52 (1883). V, Countryman, "History of American Bankruptcy Law" (1976) 81 Corn L.J. 226 at 229 
[hereinafter Countryman, "History of American Bankruptcy Law"]. 

s5 I. Duffy, Bankruptcy and Insolvency in London During the Industrial Revolution (New York: 
Garland, 1985) at 32 [hereinafter Duffy, Bankruptcy and Insolvency in London]. DufQ states that as many 
as 40% of all bankxupts were not able to obtain their discharge. In 1718, a requirement was introduced 
which required a debtor to take an oath stating that the certificate of the creditors' consent was fairly 
obtained. See Tabb, 'The Historical Evolution", supra note 5 at 340. 



option of having the non-trading debtor imprisoned until the fill debt was paid.s6 

Debtors not covered by the bankruptcy statutes could be released from individual debts 

only with the consent of the specific creditor. Legislation that sought to ameliorate the 

plight of the non-trader became known as insolvency laws. Throughout the eighteenth 

century, Parliament periodically passed specific statutes that provided for the release of 

imprisoned  debtor^.'^ Two systems of debtor legislation, bankruptcy law (available to 

traders) and insolvency law (which sought to provided some form of relief for non- 

traders), operated side by side until the English Parliament ended the divergence with the 

elimination of the trader distinction in 1861 .58 

E Nineteenth Century Reforms 
Before the emergence of the discharge, there was no advantage to a debtor to be 

made subject to bankruptcy proceedings. Bankruptcy law was something to be avoided. 

Prior to 1700 plaintiffs sought damages in defamation suits for being called a bankrupt." 

However, once the right of discharge became available, the trader rule "faced a new 

counter pressure to expand to include 'deserving debtors"'." 

The older categories of trader broke down with the emergence of new forms of 

business, and the expansion of credit6' The courts expanded the definition of trader to 

" Lester, Victorian Insolvency, supra note 3 at 88'89. 

" Duffy, Bankruptcy and insolvency in London, supra note 55 at 56. Lester, ibid at 105-106. 

58 Lester, ibid at 89. 

59 Friedman & Niemira, "The Concept of the 'Trader' in Early Bankruptcy Law", supra note 3 1 at 226. 

* Weisberg, "Commercial Morality", supra note 19 at 31. 

6' DufYy, Bankruptcy and Insolvency in London, supra note 55 at 18-19. See also Friedman & Niemira, 
"The Concept of the 'Trader' in Early Bankruptcy Law", supra note 31 at 225; Duffy, "English 
Bankrupts", supra note 32 at 292,293. Friedman & Niemira at 243-244 note that financiers of industrial 
enterprise may have had an interest in bringing manufacturers within the protective umbreIla of the 
bankruptcy laws. Further with the growth of the notion that the market set values according to supply and 
demand, one was led to the conclusion that no particular activity or commerce was bad or evil if the market 
demanded it. 



encompass some occupations not specifically mentioned in the statute? By the 

nineteenth century the definition included a wide range of trading activities." The trader 

rule expanded to meet "the needs of the business community". 

And as surplus capital came to be deposited with bankers, or invested in 
shipping, or in buying a line of insurance through Lloyd's, insolvency 
tended to become a business risk of all those who had wealth to invest. The 
effect of these changes was to put two kinds of pressure on the bankruptcy 
laws: first to soften their nature, and second to extend their scopeeM 

The abolition of the trader rule in 18616' expanded the availability of the 

bankruptcy discharge by making all types of debtors eligible for the discharge. Critics of 

the trader distinction pointed to the failure of the insolvency laws to encourage non- 

traders to give up their property at the first sign of fmancial difficulty. 

On the one hand, because creditors possessed no summary instrument, 
debtors were able to dispose of their property before going to court. On the 
other hand, imprisonment in execution, obviously encouraged others to flee 
to continental towns, such as Boulogne where there were sizeable colonies 
of Englishmen waiting for their creditors to propose favourable 

Cohen, ''The History of Imprisonment for Debt", supra note 9. For an authoritative summary of the 
evolution of the concept of trader at common law, see Friedman & Niemira, ibtii. at 226-248. See also 
Duffy, Bankruptcy and Insolvency in Landon, ibid at 18-23; Duffy, "English Bankrupts", ibid. at 305; 
Weisberg, "Commercial Morality", supra note 19 at 24; Jones, The Foundations of English Bankruptcy, 
supra note 13 at 21-24; Lester, Victorian Insolvency, supra note 3 at 16. 

" In 1825, the definition was expanded by adding the following categories: Bleachers, builders, 
calenderers, carpenters, cattle and sheep salesmen, coffee-house keepers, fullers, hoteliers, innkeepers, 
insurers of ships, packers, printers, scriveners, shipwrights, victuallers warehousemen and wharfingers. 
The 1825 statute contained several exclusions, exempting farmers, graziers, labourers, hired workmen, tax 
receivers and subscribers to companies established by an Act of Parliament. Durn, ibid at 23. In 1842, 
the list was further expanded to include alum-makers, apothecaries, auctioneers, brickmakers, carriers, 
coach proprietors, cow-keepers, limeburners, livery stable-keepers, market gardeners, millers and 
shipowners. Duffy "English Bankrupts", ibid. at 293-294; Lester, ibid. at 62. 

64 Friedman & Niemira, 'The Concept of the 'Trader' in Early Bankruptcy Law", supra note 3 1 at 233, 
242. 

E. Jenks, A Short History of English Law: From the Earliest Times to the End of the Year 1911 
(London: Meuthen, 1912) at 386 [hereinafter Jenks, A Short History of English Law]. See 24 & 25 Vict. c. 
134. Recommendations to abolish the distinction can be traced to 1840, see Cornish & Clark, Law and 
Society, supra note 52 at 234. 



compositions .... Further, perpetual liability was counter-productive since it 
paralysed the exertions of debtors who were released and encouraged others 
to avoid payment by remaining in prison of their own volition? 

However, the removal of the trader rule was controversial. When the proposal 

was suggested, "a great hue and cry ensued, in which 'private gentlemen' expressed a 

great distaste for being brought within laws designed for the trading cla~ses"!~ For the 

frrst time professional men such as Members of Parliament, doctors, clergy and judges 

faced the possibility of bankruptcy. A strong feeling remained among the landed cIasses 

that bankruptcy was "a harsh set of laws designed purely for those who had soiled their 

hands with trade and ought therefore to be held responsible for a strict accounting of their 

financial dealings".68 

The abolition of the trader rule took on even greater significance as earlier in the 

century Parliament had introduced voluntary proceedings.69 The ability of traders to 

initiate their own bankruptcy proceedings had been introduced in 1844" and the demise 

of the trader rule meant that by 186 1 all categories of debtors were fiee to put themselves 

into bankruptcy and apply for a discharge. The introduction of voluntary proceedings 

was a significant step towards the modernization of English bankruptcy law. 

" Duffj, "English Bankrupts", supra note 32 at 291. Duffy's review of the parliamentary debates 
indicates that abolitionists "succeeded because they exposed the theoretical defects and detrimental 
practical consequences of the law". 

67 Weiss, Bankruptcy and the Victorian Novel, supra note 1 at 36. 

* Despite the prior inability of debtors to initiate their own bankruptcy petition, the involuntary 
provisions had been abused by debtors and creditors. See T. Plank, "The Constitutional Limits of 
Bankruptcy" (1996) 63 Tenn. L. Rev. 487 at 5 1 1-5 13. 

7 & 8 Vict., C. 96 (1844). See Tabb, ''The Historical Evolution", supra note 5 at 353. Tabb notes that 
England had earlier taken a step in this direction in 1825 when Parliament recognized a debtor's statement 
of insolvency as an Act of Bankruptcy that would support a creditor's petition. See 6 Geo. 4, c. 16, s. 6 
(1825). While England took some three' centuries to adopt a voluntary regime, the idea had been briefly 
raised by Daniel Defoe in the late seventeenth century. See J. McCoid, "The Origins of Voluntary 
Bankruptcy" (1988) 5 Bankr. Dev. J. 361 at 363. 



Further, the removal of the trader distinction in 1861 alleviated the need for a 

separate parallel insolvency regime. Parliament had earlier in 181 3 established a Court 

for the Relief of Insolvent Debtors which heard petitions from imprisoned debtors 

seeking release. The Court was no longer needed and was removed fiom the statute with 

the merger of the banlavptcy and insolvency regimes. These reforms coincided with the 

movement to abolish imprisonment for debt. Parliament had abolished imprisonment on 

mesne process in 1838 (a procedure available to a creditor to imprison a debtor before 

judgment) and removed the ability to imprison on fmal process in 1 86gO7' 

In addition to abolishing the trader rule in 1861, Parliament also ended the 

statutory requirement to classify the discharge. Introduced in 1849, the legislation 

categorized the certificate of discharge into "moral categories"?2 The classification 

distinguished between virtuous, unfortunate and dishonest debtors:" 

A first class certificate would be awarded in cases where badauptcy was 
caused wholly by unavoidable misfortune, a second-class in cases where the 
cause was partially due to misfortune (that is, the bankrupt may have been 
careless or reckless, but not dishonest), and a third class in cases not due in 
any way to misfortune but rather to the dishonesty of the trader?4 

" For a discussion of earlier reforms, tracing specific legislation directed at insolvent debtors, see Duffy, 
Bankruptcy and Insolvency in London, supra note 55 at 56-87; Lester, Victorian Insolvency, supra note 3 at 
100-106, 116-1 17; B. Kercher, "The Transformation of Imprisonment for Debt in England, 1828-1838" 
(1984) 2 Aust. J.L. & Soc. 60; P. Rock, Making People Pay (Routledge: London, 1973) at 307-15. See 32 
& 33 Vict., c. 62 (1 869). The 1869 Act did not entirely abolish imprisonment for debt and created a major 
exception for small debts. Rubin argues that the title of the Act, "An Act for the Abolition of Imprisonment 
for Debt" was "cruel and ironic deception". See G. Rubin, "Poverty and Imprisonment for Debt, 1869- 
1914" in D. Sugarman and G. Rubin, Law Economy and Society 1750-1914: Essays in the History of 
English Law (Abindgon: Professional Books, 1984) at 241. 

" Weiss, Bankruptcy and the Victorian Novel, supra note 1 at 43. In 1849, Parliament introduced a 
consolidating bill, which codified previous amendments as well as containing a number of reforms. See 12 
& 13 Vict., c. 106 (1849). Earlier reforms enacted in 1842 had abolished creditor consent for a discharge 
as well as allowing debtors to cause their own bankruptcy, see 5 & 6 Vict., c. 45 (1842). Lester, ibid. at 62. 

73 Lester, ibid at 67. 

" Weiss, Bankruptcy and the Victorian Novel, supra note 1 at 45. 



The Consolidation 

distinguish between 

Act of 1849 set up the machinery whereby the courts were "to 

moral and immoral businessmen by classifying discharge certificates 

according to moral culpability"?s However, it became apparent that such categories of 

discharge did not affect the moral character of trade. The categories were not applied 

uniformly and many cases were too complex to categorize. Further, debtors who 

received the lowest third class certificate were still able to obtain credit and many debtors 

did not seem to care which class of discharge they received. In 1861, Parliament repealed 

the classification of discharges, and "never again attempted such a specific means of 

legislating morality in bankruptcy"." 

However, fiee and easy access to the discharge did not follow. Legislation 

enacted in 1869 significantly increased the powers of creditors both with respect to the 

discharge and the administration of the debtor's estate. In 1869, Parliament "entrust[ed] 

everything to the creditors; in the belief that motives of self interest would produce 

efficiency".77 Under the new legislation, the office of official assignee was abolished and 

replaced by creditors' trustees." The ofice of the official assignee had been established 

in 183 1 and assignees had been responsible for the administration of the bankrupt's 

estate. In 1869, Parliament moved away fkom official control to a system of direct 

creditor control of the debtor's estate. Creditors in a position to influence policy believed 

that private control was a more efficient solution to the problem of administering the 

75 Lester, Victorian Insolvency, supra note 3 at 68. However, at least one author views the classification 
system as an important shift in the assumptions that were behind the bankruptcy statute. Previously, the 
assumption had been that all traders were "generally deceitful and unscrupulous: That they were all intent 
on cheating creditors by deliberate fraud or by delaying tactics". Mamner, sees the classification system as 
a statutory admission that some debtors failed because of simple misfortune. See S. Marriner, "English 
Bankruptcy Records and Statistics Before 1850" (1980) 33 Econ. Hist. Rev. 351 at 358. 

The above paragraph is based on Weiss, Bankruptcy and the Victorian Novel, supra note 1 at 44-45. 
See 24 & 25 Vict., c. 134 (1861). 

Jenks, A Short History of English Law, supra note 65 at 386, see 32 & 33 Vict., c. 71. 

'' Lester, Victorian Insolvency, supra note 3 at 163. 



bankrupt's estate.79 Creditors obtained greater control over the granting of the discharge. 

Where the estate did not pay out a minimum prescribed dividend, debtors required the 

majority creditors representing three-quarters of the value of all claims to consent a 

discharge." 

The Act of 1869 was yet another response to the central question of the day: 

"Who would best administer the bankrupt's estates: the creditors or government 

officials?'&' One author characterized the continuous reforms as a "legislative pendulum" 

which "oscillated from one theory to another, as the imperfections of each were 

experienced in succes~ion".~~ After 1869, it became apparent that creditor control was 

not an effective form of administration. Merchants would rather write off a loss than 

spend countless hours attending creditors' meetings and examining debtors' accounts.83 

79 On the establishment of the office of the Official Assignee, see ibid at 82. On the abolition of the 
office, see ibid at 162-163. 

The estate was required to pay out a dividend of 10 shillings per pound. Ibid. at 155. Countryman, 
''History of American Bankruptcy Law", supra note 54 at 229; Tabb, "The Historical Evolution", supra 
note 5 at 354. Creditor consent had long been a feature of the bankruptcy discharge since its inception. It 
had been briefly removed in 1842 before being reinstated in 1869. See 5 & 6 Vict., c. 122, s. 39 (1842); 32 
& 33 Vict., s. 48 (1869). 

Lester, ibid. at 38. "Bankruptcy law in the early nineteenth century England called less loudly for 
reform than did the machinery of its courts." E. Welbourne, "Bankruptcy before the Era of Victorian 
Reform" (1932) 4 Cambridge Hist. 3.5 1. 

82 Baron Bowen, bbF'r~gress in the Administration of Justice during the Victorian Period" in Select Essays 
in Anglo-American Legal History (New York: Lawbook Exchange, 1992) 5 16 at 548. For a diagram of the 
shifting pendulum between official and creditor control and the character of the legislation as being either 
pro-creditor or pro-debtor, see Charley del Marmol, Les Origines et Les Principes de la R&lementation de 
la Faillite dam les Pays de Common Law (Ph.D. diss., Universit.6 de Liege, 1936) at 85. 

Jenks, A Short History of English Law, supra note 65 at 387. See also Weiss, Bankruptcy and the 
Victorian Novel, supra note 1 at 46, "Leaving the administration of bankruptcy to creditors had failed 
because they were not an organized body. Often they had conflicting interests, and few had either the time 
or the inclination to attend the frequent meetings or to pursue complicated investigations. More often than 
not, the creditors would simply write off their bad debts, a situation that understandably led to a great rise 
in corruption, and a corresponding decrease in the amount of assets divided". See also Lester, Victorian 
Insolvency, supra note 3 at 174. 



The lack of court supervision allowed a number of debtors to escape without a proper 

investigation into their prior c o n d ~ c t . ~  

Problems with the creditor regime made bankruptcy law controversial during the 

1870s and early 1880s as England struggled to find a legislative solution. Although 

England never repealed its bankruptcy legislation, fixstration with the existing system led 

some members of Parliament to call for repeal in 1878. Further, the repeal of the United 

States Bankruptcy legislation in 1878 caused the Bristol Chamber of Commerce to print 

and distribute the news to other chambers. Lord Sherbrooke, in an 1881 article, argued 

that the common law was a more appropriate creditors' remedy. Another author in 1883 

questioned whether state intervention in the form of bankruptcy law was required at all. 

While these were minority viewpoints, there was a growing feeling that the failure of the 

series of reforms "left little choice but to abandon the system altogether and leave 

creditors with their common law rights".85 

In 1883, Parliament enacted new legislation that flrrnly returned to the model of 

state control.86 Joseph Chamberlain, in introducing the legislation, claimed that there 

were two "distinct objects" of any banlavptcy law. He argued that the frrst object was the 

honest administration of the estate "with a view to the fair and speedy distribution of the 

assets among the creditors". Secondly, he stated that bankruptcy law should lessen the 

number of failures and promote honest trading. However, "with regard to those two most 

84 AS a result, many proposed that the discharge be granted onIy to those debtors who were able to make 
a minimum level of payment to their creditors. However, little consensus existed within the business 
community as to what level the debtor should pay. Lester points to specific proposals dating as early as 
1878 from various groups on what amount debtors should pay to their creditors before being released. 
Lester, ibid. at 182-1 83. 

Ibid. at 184. See, Lord Sherbrooke, "What Shall We Do With Our Bankrupts?" (1881, Aug) 
Nineteenth Century 315; T.F. Cashin, The Inutility of Bankruptcy Laws: Lord Sherbrooke's Remedy 
(London: 1883). See also, Batzel, "Parliament, Businessmen and Bankruptcy", supra note 2 at 180 who 
notes that while "there is no evidence that there was any serious attempt to abolish bankruptcy legislation 
altogether ... it is of passing interest to note that the idea did surface occasionally". As early as 1865, the 
County Court Chronicle and Bankruptcy Gazette argued that the entire banlcruptcy system be abolished. 
Lester, ibid. at 182. See "A Suggestion for Bankruptcy Reformers" (1 March 1865) County Court 
Chronicle and Bankruptcy Gazette 55. 

Jenks, A Short History of English Law, supra note 65 at 387. See 46 & 47 Vict, c. 52 (1883). 



important objects, there was only one way by which they could be secured and that was 

by securing an independent and impartial examination into the circumstances of each 

case .... No investigation could be worth anything unless it was conducted by an 

independent and impartial officery'." 

Provisions of the bill reflected a reaction against the creditor system. After the 

filing of a bankruptcy petition, a receiving order authorized an official receiver to assume 

control of the debtor's estate. The official receiver acted as a public investigator of the 

debtor's affairs and was appointed by the government department of the Board of Trade. 

Under the 1883 Act, the official receiver was replaced ultimately by a trustee selected by 

the creditors. Trustees, however, were carefilly monitored by the Board of ~rade .8~ 

Apart from re-establishing official control over the administration of the 

bankrupt's estate, the reforms of 1883 are also well known for the creation of the court 

supervised discretionary system of discharge. Parliament abolished the requirement of 

creditor consent in 1883 and substituted judicial control. Creditor consent had led to 

arbitrary results with creditors withholding consent even when no further payments could 

be made for their benefit. Further, some creditors had been able to manipulate the 

consent rules to ensure preferential treatment while debtors abused the rules by filing 

fictitious claims that diluted the voting power of Legitimate creditors." These difficulties 

were removed as the courts were given a broad discretion to grant or deny a discharge. In 

addition, the court had the discretion to make an order of discharge conditional on the 

87 Hansard's Parliamentary Debates (England) 3rd Series, vol CCLXXVII, p. 817 (19 March 1883) in 
Report of the Study Commitree on Bankruptcy (Ottawa, 1970) at 1 1  [hereinafter Tnsse Report]. See also 
Lester, Victorian Insolvency, supra note 3 at 194. 

Cornish & Clark, Law and Society, supra note 52 at 236. 

89 D. Boshkoff, "Limited, Conditional and Suspended Discharges in Anglo-American Bankruptcy 
Proceedings" (1982) 13 1 U. Pa. L. Rev. 69 at 104. 



making of certain payments or to suspend an order of discharge for an indefinite period of 

time.g0 

The Bankruptcy Act of 1883 was the most significant reform of the nineteenth 

century and its longevity is evidence of its importance. Parliament passed amendments in 

1 890 and 191 3, followed by a consolidation in 1914. However, "the original 1883 Act 

remained the bankruptcy law for England and Wales until the Insolvency Acts of 1985 

and 1986"?' A 1908 committee concluded that there was no major dissatisfaction with 

the main provisions of the legislation and recommended only technical changes?2 

The evolution of the discharge, the demise of the trader rule and the introduction 

of voluntary proceedings marked the emergence of a modern bankruptcy regime. 

Parliament through trial and error had finally achieved a lasting legislative regime. 

However, it is important to recognize that the judiciary also played a role in the 

development of bankruptcy law. Creditor equality had been the cornerstone of all 

English bankruptcy legislation. Preferential payments threatened to undermine creditor 

equality and the common law gradually evolved to hold that payments to a preferred 

creditor were void. In Worsely v. ~ e m a t d ~  and Alderson v. ~ e r n p l e ~ ~  Lord Mansfield 

developed the principle that the very object of the bankruptcy statute, which was 

designed to ensure the equal treatment of creditors, would be defeated if debtors were 

able to make preferential payments?5 In 1869, the English Parliament finally created a 

90 See Tabb, "The Historical Evolution", supra note 5 at 363; Countryman, "History of American 
Bankruptcy Law", supra note 54 at 230. On the origins of this bill, see Lester, Victorian Insolvency, supra 
note 3 at 194-197. 

Lester, ibid at 289. 

9~ lbid at 291; Cornish & Clark, Law and Society, supra note 52 at 236. 

" (1758) 1 Burr 467; 96 E.R 1 160. 

(1768) 4 Burr 2235; 98 E.R. 165. 

Earlier authority had established the doctrine of relation back which vested title to the debtor's assets 
in the commissioners upon an Act of Bankruptcy, see Cme of Bankrupts (1592) 76 E.R. 441. On the 
origins of preferences, see Weisberg, "Commercial Morality", supra note 19; C. Tabb, "Rethinking 
Preferences" (1992) 43 S.C. L. Rev. 981 at 995-1000; G. Glenn, "The Diversities of the Preferential 



statutory provision that prohibited preferential payments by debtors on the eve of their 

I1 Explaining the Evolution of English Bankruptcy Law 
Why Canada chose not to follow the landmark English reforms of 1883 until 1919 

remains the central question of the thesis. Conversely, one may ask why England 

developed a settled regime earlier than Canada? This section discusses two major themes 

that are raised in the literature on the history of English bankruptcy law and that provide 

areas of inquiry for the comparative Canadian study. 

First, economic change and the shift in the nature of credit relationships affected 

the pattern of legislation. Early English legislation was particularly harsh and was 

concerned with the control of the debtor. In pre-industrial English economy credit 

relationships were often personal and as a consequence the inability to repay was linked 

to a moral failure. Negative attitudes to debt contributed to the stigma that attached to 

bankruptcy law. In the nineteenth century, England introduced a number of reforms that 

liberalized the law as Victorians sought to deal with the problem of debt in a more 

realistic way. The modernization of legislation was a pragmatic response to the needs of 

the new industrial economy and new forms of credit relationships. 

Second, it is evident that institutions also had an affect on the timing of legislative 

change. The legislation of 1883 became entrenched as it fell within the responsibility of 

the government department of the Board of Trade. The English government led the move 

for reform and ensured its success. While these two themes assist in accounting for the 

state of English law, they also signal areas of inquiry to explain why Canada came to a 

permanent regime so late. 

Transfer: A Study in Bankruptcy History" (1930) 15 Cornell. L. Rev. 521 at 527-533; G. Glenn, "A Study 
in the Development of Creditors' Rights" (1914) 14 Colum. L. Rev. 491 at 502; A. Harding, A Social 
History of English L a w  (London: Penguin, 1966) at 317. Harding suggests that the law of preferences 
evolved due to the rise in the number of bankruptcies between 1740 to 1790. 

% See 32 & 33 Vict., c. 71, s. 92 (1869). 



A Attitudes to Bankruptcy in the Seventeenth and Eighteenth Century 
As discussed in Part I, bankruptcy law originated as a criminal statute designed to 

control fiaudulent debtors. For example, the preamble to the 1604 amendment 

characterized bankrupts as: 

Frauds and deceits, as new diseases, daily increase amongst such as live by 
buying and selling to the hindrance of traffic and mutual commerce, and to 
the general hurt of the realm, by such as wickedly and wilfhlly become 
bankrupts." 

The 1604 statute included the sanction of the pillory and the removal of an ear for debtors 

who committed perjury?8 The early discharge provisions enacted in the seventeenth 

century extended capital punishment to bankrupts who "failed to swender, refused to be 

examined, fraudulently disposed of goods, concealed or embezzled property worth more 

than f20, or withheld books".99 

Early case Iaw commenting on the purposes of bankniptcy law reinforced the 

view that bankruptcy was a crime. In Tribe v. Webber Abney J stated that: 

Bankruptcy is in my opinion ever was and yet is considered a crime, 
whatever tradesman may now think of it. It was anciently punished with 
corporal punishment; the body lands and goods are at this day subject to the 
comrnissi~ners.'~~ 

" 1 Jac. I, c.15 (1604) cited in Duffy, Bankruptcy and Insolvency in London, supra note 55 at 9. 

98 See G. Dal Pont & L. Griggs, "The Journey from Ear-Cropping and Capital Punishment to the 
Bankruptcy Legislation Amendment Bill 1995" (1995) 8 Corp. & Bus. L.J. 155 at 164. The authors note 
that in 1624 the punishment was extended to those who failed to show some good reason why they went 
bankrupt. 

99 Duffy, "English Bankrupts", supra note 32 at 287. Duffy notes that capital punishment was applied to 
only five fraudulent bankrupts before its abolition in 1820. Blackstone thought bankruptcy was on par with 
forgery or falsifying the coin of the realm, "clearly a public and criminal offence". W. Blackstone, 
Commentaries on the Laws of England (1783) cited in Hicks & Ramsay "Law, Order and the Bankruptcy 
Commissions", supra note 19 at 128. 

'00 (1 744) 125 E.R. 1270 at f 27 1. See also: 
Crispe v. Perrit (1744) 125 E.R. 1272: A bankrupt is "not considered as an unfortunate person, but as one 
who has been guilty of a crime". 

Ex Parte Cabot (1739 Ch) 26 E.R. 141: "The old laws considered bankrupts as fraudulent insolvents ... but 
the more modern laws have considered them as unfortunate debtors." 



The criminal origins of the law had a significant impact on how the law was perceived.10' 

While bankruptcy laws may have been enacted and amended to deal with the ' 

problem of fraudulent debtors, it is important to note that the word "fkaud" at least in the 

eighteenth century had a much wider meaning than its modem defmition. Fraud was 

used to describe other actions including: 

the acceptance of loans without a 'reasonable' expectation of being able to 
repay them, living 'extravagantly' after borrowing someone else's money, 
failure to anticipate 'avoidable' difficulties, and the failure to struggle 
'enough' before giving up and defaulting.lo2 

Negative attitudes to debt also contributed to the stigma of The 

growth of credit in England between the late seventeenth and the late eighteenth centuries 

Fowler v. Padget (1798) 101 E.R. 1103, 1106: "Bankruptcy is considered as a crime, and the bankrupt in 
the old laws is called an offender: but it is a principle of natural justice, and of our law, that actus nun facit 
reurn nisi mens sit rea The intent and the Act must both concur to constitute the crime." 

Clough v. Samuel [I9051 A.C. 442,444: "In earlier times bankruptcy was a crime, and in dealing with our 
law to commit the crime it was necessary to commit an act of bankruptcy." 

Re Chinery (1884) 12 Q.B.D. 342, 346: "The words 'final judgment' having, then, a proper professional 
meaning, when they are found in a section of an Act of Parliament which is defining acts of bankruptcy, 
they should be construed as strictly as if they occurred in a section which was defining a misdemeanour, 
because the commission of an act of bankruptcy entails disabilities on the person who commits it" 

lo' Hoppitt, who examined the period 1700- 1800, noted that businessmen viewed bankruptcy law with 
horror. "One aspect of this derived from the tradition, inherited from the early statutes, that viewed 
bankruptcy law as a crime." Hoppitt, Risk and Failure in English Business, supra note 17 at 25. One 
author surveying Victorian insolvency argued that "the criminal origins of bankruptcy law were very likely 
one reason for the social disgrace that attached to it". Weiss, Bankruptcy and the Victorian Novel, supra 
note 1 at 35. 

'02 P. Haagen, "Eighteenth Century English Society and the Debt Law" in S. Cohen & A. Scull, Social 
Control and the State (Oxford: Blackwell, 1983) 222 at 230 [hereinafter Haagen in Cohen & Scull, Social 
Control and the State]. 

Io3 Hoppitt, Risk and Failure in English Business, supra note 17 at 27. 



led many to question its virtue.lo4 Credit was assessed from the point of view of moral 

and ethical standards rather than economic  consideration^.'^' The culture of the markets 

in early modern England was "explicitly mora1".lo6 The extension of credit was 

associated with extravagance and recklessness. Those who achieved luxury through 

credit were attacked as having created an "illusion of substance" and for allowing "the 

erosion of traditional patterns of social hierarchy". While society might initially prosper, 

credit "embodied destructive forces in the foxm of new aspirations and values" and in the 

long nm would only "produce decay". Cash transactions were celebrated and "the virtues 

of prudent housekeeping and parsimony extolled". Retail creditors, pawnbrokers and 

money lenders all became the targets of criti~isrn.'~' 

Critical attitudes to debt may be linked to the local nature of credit relations that 

depended on trust and mutual exchange.lo8 Such an economy was characterized by 

'04 J. Hoppitt, LLAt t i t~de~ TO Credit in Britain 1680-1790 (1990) 33 Hist. J. 305 at 307 [hereinafter 
Hoppitt, 'Attitudes To Credit"]. On the relationship between the growth in credit and the rise of capitalism, 
see C. Francis, "Practice Strategy and Institution: Debt Collection in the English Common Law Courts, 
1740-1 840" (1986) 80 Nw. U. L. Rev. 807 at 901 [hereinafter Francis, "Debt Collection"]. 

Io5 Hoppitt, ibid at 306,320. 

Io6 Muldrew argues that in the late sixteenth century and seventeenth centuries, people "were not simply 
or even primarily concerned with self interest in the Smithian sense, and did not interpret their behaviour in 
such terms". C. Muldrew, "Interpreting the Market: the Ethics of Credit and Community Relations in Early 
Modern England" (1993) 18 Soc. Hist. 163 at 169 [hereinafter Muldrew, "Interpreting the Market"]. 
Muldrew takes issue with modem studies who have read back into history the model of self interest. While 
it is important to recognize the influence of the moral and ethical standards, one cannot entirely dismiss the 
rational actor, thereby creating a tension between the two norms. For a different view, see Francis, "Debt 
Colfection", supra note 104 at 901-902. 

'07 Hoppitt, "Attitudes To Credit", supra note 104 at 312-315. The above paragraph is based on 
Hoppitt's article. 

lo' This section is based on Muldrew, "Interpreting the Market", supra note 106; Hoppitt, "Attitudes To 
Credit", supra note 104; C. Muldrew, "Credit and the Courts: Debt Litigation in a Seventeenth Century 
Urban Community" (1993) 46 Econ. Hist. Rev. 23 [hereinafter Muldrew, "Credit and the Courts"]; J. 
Hoppitt, "Financial Crises in Eighteenth Century England" (1986) 39 Econ. Hist. Rev. 39 [hereinafter 
Hoppitt, LLFnancial Crises in Eighteenth Century England"]. 



individud contractual relationships with buying conducted on terms of trust "in which an 

individual's creditworthiness in their community was vital".'0g 

[Tlhis network of credit was so extensive and intertwined that it introduced 
moral factors which provided strong reasons for stressing co-operation 
within the marketing structures of the period. Individual profit and securiQ 
were important, but neither could be achieved without the direct co- 
operation of one's neighbours which trust entailed. As a result, buying and 
selling at this time, far from breaking u communities, actually created 
numerous bonds that held them together. 11B 

Although English merchants were involved in national and international trade, most 

transactions were local and small. This created a norm of "social dependency based only 

on each other's word, or word of others which linked them together"."' Only a small per- 

centage of credit in the eighteenth century was provided by institutional lenders as most 
rr  112 lending was carried out as part of other business "or as part of personal relations . 

Credit was extended between individual agents when trust was established to ensure 

repayment. To have credit "meant that character was respected because you could be 

trusted to pay back your debts".'" When a shopkeeper granted credit, "he conferred an 

honour". However, a refusal of credit conferred "an in~ult".~ l4 

If credit was tied to the mutual bonds of community, one must consider the 

important implications of default. One default could lead to a domino effect of numerous 

jog Muldrew, "Interpreting the Market", ibid at 169. See also Haagen in Cohen & Scull, Social Control 
and the State, supra note 102 at 230. Haagen notes that there is evidence that about half of retail 
transactions were based on trust. See also P. Haagen, Imprisonment for Debt in England and Wales (Ph.D. 
diss., Yale, 1986) at 103-104 [hereinafter Haagen, Imprisonment for Debt]. 

' lo  Muldrew, "Interpreting the Market", supra note 106 at 171. 

"' Ibid. at 174; Muldrew, "Credit and the Courts", supra note 108 at 36. 

'I2 Haagen in Cohen & Scull, Social Control and the State, supra note 102 at 230. 

' I3  Muldrew, "Interpreting the Market", supra note 106 at 178. See also B. Mathews, Forgive Us Our 
Debts: Bankruptcy in America: 1763-1841 (Ph.D. diss,, Brown University, 1994) at 8, 25 [hereinafter 
Mathews, Forgive Us Our Debts]. 

114 Haagen, Imprisonment for Debt, supra note 109 at 105. 



other defaults. It was in society's interest to 

community standard of thrift and caution was 

prevent extravagance. 

imposed. Those who 

Therefore, a 

failed became 

"pariahs of the cornm~nity~'."~ Creditors themselves did not escape criticism. One 

author writing in 1750 suggested that there was an onus on creditors to lend wisely and 

those who did not should have their remedies 

~raders"' who became bankrupts operated under a stigma Failing to repay one's 

debts betrayed the community standard of ethical credit and was associated with personal 

failure: 

When a debtor fails to repay his creditors he inevitably breaks his word and 
wrecks their expectations of him on the rocks. In an instant, he becomes 
untrustworthy; he should not have been trusted in the past and must never 
be trusted in the future. The creditors have been fooled by the debtor, be it 
innocently or culpably. In short, from this angle, bankruptcy was always 
akin to dishonesty .... l l 8  

Given the negative attitudes to debt, it is difficult to reconcile bankruptcy law 

with the principle that all debts should be honoured. Despite the inherent mistrust of 

debt, there were signs in the eighteenth century of some positive support for credit. Some 

recognized that credit was the "cornerstone of their growing prosperity" and regarded 

credit as e~sential."~ Further, mercantile theory connected the prosperity of the country 

11' Muldrew, "Interpreting the Market", supra note 106 at 178-179. On the precarious credit network and 
the wider implications of default, see Haagen in Cohen & ScuI1, Social Control and the State, supra note 
102 at 230. 

'I6 Haagen, "Imprisonment for Debt in England and Wales", supra note 109 at 110-1 14. Haagen's study 
notes that the 1750 pamphlet suggested that the onus should lie with the creditor to lend wisely. Those 
creditors who extended credit unwisely to the unwary or inexperienced should have their remedies limited. 

'I7 Hoppitt, "Financial Crises in Eighteenth Century England", supra note 108 at 44. Hoppitt argues that 
while the definition of trader excluded farmers and landowners unless they traded, "nevertheless the scope 
of bankruptcy was wide, catching the merchant princes alongside small shopkeepers, the large west country 
clothier and his poorer cousin in the West Riding, the once great goldsmith and the unassuming jeweller. 
Only those at the base of the pyramid of enterprise were excluded". 

' I 8  Hoppitt, Risk and Failure in English Business, supra note 17 at 26-27. 

'I9 Haagen, Imprisonment for Debt, supra note 109 at 1 10-1 14. 



to the well being of its merchants. Banlu-uptcy 

not only beneficial to individual merchants but 

. .. , . 

54 

law acknowledged that risk taking was 

to the country as well. The legislation 

implicitly recognized the importance of credit in the economy. The bankruptcy statutes 

were designed "to prevent or limit the adverse effects of large scale failurey', ensuring that 

creditors would receive at least something fkom the estate. 120 

A competing view of credit emerged which characterized merchants as the victim 

of the shifting fortunes of trade and ~ommerce.'~' Bankruptcy law was restricted to 

traders, according to Blackstone, "since that set of men are, generally speaking, the only 

persons liable to accidental losses, and to an inability of paying their debts, without any 

fault of their own7'. By contrast, non-traders who incurred debt, "must take the 

consequences of their own indiscretion". Blackstone likened mercantile trade to a 

brotherhood: 

Trade cannot be carried on without mutual credit on both sides: the 
contracting of debts is therefore here not only justifiable but necessary. 
And if by accidental calamities, as by loss of a ship in a tempest, the failure 
of brother traders, or by the non-payment of persons out of trade, a 
merchant or a trader becomes incapable of discharging his own debts, it is 
his misfortune and not his fault.'" 

B Economic Change and Bankruptcy in the Nineteenth Century 
One might have expected that as the economy expanded and credit relationships 

became less personal, attitudes to banlauptcy law and debt would have softened. Indeed, 

in the nineteenth century there were some suggestions in the contemporary literature and 

government reports that debt was an acceptable and necessary element of a market 

economy. However, despite these positive statements, Victorians also expressed "fear 

I2O The link between mercantile theory and support for a bankruptcy law in the face of negative attitudes 
towards debt is drawn fkom Mathews, Forgive Us Our Debts, supra note 113 at 17-26. 

12' On the transition from the evil merchant to merchant as hero, see Weisberg, "Commercial Morality", 
supra note 19 at 13-21. 

I" Cohen, "The History of Imprisonment for Debt", supra note 9 at 159-160, citing W. Blackstone, 
Commentaries on the Laws of England vol2 at 473-474. 



and hostility towards debt". For many Victorians the starting point was that "debts 

should be re-paid". The inconsistent and contradictory response illustrates a tension 

between the Victorians' moral concern with bankruptcy law and the pragmatic realities of 

a modemising nation. lY 

Although studies of pre-industrial and early industrial England show that moral 

attitudes to debt developed prior to the nineteenth century,124 many continued to criticize 

bankruptcy legislation in this light. Studies have suggested several reasons for the 

negative social stigma that attached to debt and bankruptcy law. The criminal origins of 

the bankruptcy law and the class associated trader distinction contributed towards the 

"moral repugnance with which the Victorians regarded In addition, the fear of debt 

can be linked to the influence of evangelicalism. Churches treated bankruptcy as a moral 

problem. Character, self-help and individual effort were important virtues. For 

Victorians, financial failure meant dishonesty and weakness of character.126 Banlauptcy 

challenged Victorians' sense of hard work, thrift and accumulation of wealth. If success 

was a virtue, failure "must in turn be due to moral inadequacies and does much to explain 

the great moral stigma which was associated with bankruptcy". In Parliament and 

newspapers, the emphasis was on "the strictest standards of commercial morality". 

C.R.B. Dunlop, "Debtors and Creditors in Dickens' Fiction" (1990) 19 Dickens Studies Ann. 25 at 26 
[hereinafter Dunlop, "Debtors and Creditors in Dickens' Fiction"]. 

Muldrew, "Interpreting the Market", supra note 106; Woppitt, "Attitudes to Credit", supra note 104; J .  
Hoppitt, "The Use and Abuse of Credit in Eighteenth Century England" in N. McKendrick & R. Outhwaite, 
eds., Business Life and Public Policy: Essays in Honour of D.C. Coleman (Cambridge: Cambridge 
University Press, 1986) at 64. These earlier studies linked this attitude to the local nature of the economy. 
In some respects, there is evidence of a continued local interdependence in the nineteenth century. One 
author found that in the early nineteenth century the "interdependency inherent in credit transactions 
increased the vulnerability of small businessmen". Kent argues that in rural and provincial England, trade 
credit was "wholly a matter of personal confidence". See D. Kent, "Small Businessmen and their Credit 
Transactions in Early Nineteenth Century Britain" (1994) 36 Bus. Hist. 46 at 54. 

Weiss, Bankruptcy and the Victorian Novel, supra note 1 at 37. 

Lester, Victoriun Insolvency, supra note 3 at 68. For a discussion of the role of evangelicalism and its 
impact on bankruptcy through to 1865, see B. Hilton, The Age of Atonement: The Influence of 
Evangelicalism on Social and Economic Thought 1785-1865 (Oxford: Clarendon Press, 1988) at 136-147 
[hereinafter Hilton, The Age of Atonement]. 



Bankruptcy and its challenge to honour in commercial dealings threatened the very 

foundation of England's greatness as a trading nation.'" Finally, one author suggests that 

Victorians feared political revolution and that widespread default challenged not only the 

market but also was a threat to the state power enshrined in judgments of the courts.'" 

The question of how society should respond to the alarming bankruptcy statistics 

"provoked the most bitter debate concerning the proper moral attitude toward 

bankruptcy". 

The tension between moral outrage and a pragmatic solution to the bankruptcy 

problem became evident: 

The process of banknrptcy reform was slow and tortuous, often beset by 
conflicting interests, and by the contradictions between traditional morality 
and economic necessity. In theory nothing should have been simpler than 
to construct a set of just and rational bankruptcy laws .... The tortured 
history of bankruptcy legislation, however, demonstrates the problems of 
translating moral and legal theories into practice. Often conflicting interests 
were involved: justice for the creditor vs mercy for the debtor; moral 
outrage over bankruptcy vs recognition of economic realities; idealism vs 
pragmatism.'30 

Despite the calls for harsh legislation and in some cases repeal, the pragmatic 

realities of the industrial economy and the increasing number of financial failures created 

pressures for a more modem bankruptcy law. The overall trend in the nineteenth century 

English bankruptcy legislation "was towards ameliorating the plight of the victims of 

capitalism". The abolition of imprisonment for debt"' and the increasing official control 

in bankruptcy proceedings illustrate this trend: 

12' Weiss, Bankruptcy and the Victorian Novel, supra note 1 at 31-34. 

Dunlop, "Debtors and Creditors in Dickens' Fiction", supra note 123 at 40. 

Weiss, Bankruptcy and the Victorian Novel, supra note 1 at 23. 

"O Ibid. at 40. Dunlop also traces this contradictory response of Victorian society. See Dunlop, "Debtors 
and Creditors in Dickens' Fiction", supra note 123 at 26. 

13' See note 7 1 and accompanying text. 



Bankruptcy by the 1880s was no longer treated as a criminal offence, nor 
was the b&pt thrown upon the mercy of his creditors. Instead by 
yielding up his property for distribution, every man could earn the right to 
re-establish himself in the economic community. Thus in spite of the fact 
that public rhetoric continued to denounce banlavptcy as a moral outrage 
against morality, and in spite of the fact that the public demand for harsh 
treatment of bankrupts was apparently louder than the voices calling for 
reform, the condition of the bankrupt was materially improved by the end of 
the nineteenth century.'" 

Although at mid-century bankruptcy had been perceived in terms of hud, dishonesty 

and morality, "bankruptcy became increasingly to be viewed as a systemic problem, 
,r 133 implicit in a credit based economy, requiring a technical answer with legal sanctions . 

Despite the public expressions of deep moral convictions about the "shame of 

bankruptcy" economic necessity forced the adoption of "a more humane and pragmatic 

attitude towards the failures of a capitalist economy7'.'" The economic realities of an 

industrial economy undermined the public rhetoric. The reality of bankruptcy law "did 

not match the public perceptions about it, and these underlying contradictions were 

constantly surfacing to force Victorians to reappraise their traditional  attitude^".'^' 
Further, new forms of credit and business relationships served to challenge the 

ideal of personal responsibility. Personal credit arrangements gave way to more distant 

impersonal transactions: 

Eventually, contracts made on a national scale became more important for 
large scale merchants. Given the much more fragile state of trust which 
existed in obligations contracted over long distances, it is probable that the 
more distant obligations of some larger middlemen might have become as 

'32 Weiss, Bankruptcy and the Victorian Novel, supra note 1 at 46-47. 

'33 Batzel, "Parliament, Businessmen and Bankruptcy", supra note 2 at 181. 

'" Weiss, Bankruptcy and the Victorian Novel, supra note 1 at 47. Hicks and Ramsay also argue that as 
credit and the negotiability of bills increased "personal responsibility was gradually redefined in terms of 
the need to maintain a network of interdependent deals according to one's role in the system. The interest 
of society in this grew to be more economic than punitive." Hicks & Ramsay "Law, Order and the 
Bankruptcy Commissions*', supra note 19 at 147. 

13' Weiss, Bankruptcy and the Victorian Novel, supra note 1 at 38. 



important, or more important, for the maintenance of their credit and 
wealth, as obligations to others within their own communities, especially 
those towards poorer members. If this was so, then it is possible that a 
division in the nature of the social structure of obligations might have 
eventually helped the erosion of older customary charitable obligations .... 

In addition, the decline of the older order can be traced to the rise of large joint stock 

companies that traded in national or large regional markets. Credit therefore became less 

dependent on individual morality and increasingly more "objective and rational factors 

began to predominate". The emergence of managerially structured companies in the late 

nineteenth century "fiuther augmented the impersonalisation of credit".lM 

C The Role of Institutions 
If economic considerations contributed to the gradual evolution of the law to 

encompass a voluntary regime applicable to all types of debtors, it is also important to 

consider the impact of institutional factors on the pattern of legislation.137 The 

relationship between business and government is a further significant theme. The 

establishment of a permanent regime in 1883 in many ways reflected the growth and 

influence of the English government.138 

Muldrew, "Interpreting the Market", supra note 106 at 181-1 83. The emergence of limited liability 
companies may have contributed to this factor as well. Limited liability was established in England in 
1856. Joint Stock Companies Act, 1856, 19 & 20 Vict., c. 47 (1856). See M. Lobban, "Corporate Identity 
and Liability in France and England f 825-67" (1996) 25 Anglo-Am. L. Rev. 397. However, the change to 
limited liability was not without controversy. See Hilton, The Age of Atonement, supra note 126 at 252- 
267. 

The professional expertise of the legislators and public bureaucracy affects the capacity of the political 
system to implement stable and lasting policies. On the capacity of the political system, see D.B. 
Robertson, "History, Behaviourafism, and the Return to Institutionalism in American Political Science" in 
E.H. Monkkonen, ed., Engaging the Past: The Uses of History Across the Social Sciences (Durham: Duke 
University Press, 1994) at 9. On the importance of state expertise, see R. Kent Weaver & B.A. Rockrnan, 
"Assessing the Effects of Institutions" in Weaver & Rockman, Do Institutions Matter? Government 
Capabilities in the United States and Abroad (Washington: Brookings Institute, 1993) at 32 [hereinafter 
Weaver & Rockrnan, "Assessing the Effects of hstitutions*']. 

13' Lester, Victorian Insolvency, supra note 3 at 7. 



Business groups were most influential in 1869 and as a result of their lobbying 

Parliament enacted legislation that firmly placed creditors in control of the bankrupt's 

affairs: 

In large measure this change resulted fiom pressure on Parliament exerted 
by a vocal section of the business community, as expressed through local 
chambers of commerce and through new organizations such as the National 
Association for the Promotion of Social Science and the Associated 
Chambers of Commerce of the United Kingdom. With the Bankruptcy Act 
of 1869, organized business achieved, on the whole, all the major reforms it 
had been urging.'39 

If business groups triumphed in 1869, what led to the demise of their regime in 

1883? First, the failure of the 1869 creditor system lessened the credibility of those 

opposed to official control. Parliament passed legislation in 1869 at the height of the 

Victorian boom. By way of contrast, the 1883 legislation was enacted "towards the end 

of the period of unusually severe decline in trade and prices". In 1883, Parliament no 

longer had confidence in the business sector. 

However, the success of the 1883 legislation can be explained by the efforts of the 

government department, the Board of Trade. The void in leadership on the bankruptcy 

reform issue was "filled by Joseph Chamberlain and the senior staff of the Board of 

Trade". Two senior civil servants "formulated much of the policy expressed in the 

statute". They "accepted the growing view of the expanded supervisory role that 

government was to play in society and drafted a statute embodying that new role". 

Bankruptcy was not "merely a problem for creditors, but affected society as a whole".'" 

Chamberlain's comments in Parliament emphasized the public nature of the legislation: 

In the case of accidents by sea and by land-railway accidents, for instance it 
was incumbent upon a Government Department to institute an inquiry. 
There were inquiries in the case of accidents in mines, and of boiler 

13' lbid at 5, 123. Victor Batzel, however, presents a different view of the relationship between business 
and government. Batzel concludes that businesses mistrusted Parliament and were in fact alienated from 
this autonomous institution. "The result of the legislative process, seemed never to meet the expectations 
of the business community or its perceived needs. Batzel, "Parliament, Businessmen and Bankruptcy", 
supra note 2 at 172. 

'40 Lester, ibid at 207-21 3,221,304. 



explosions, and sad as those disasters were, they did not, in the majority of 
the cases, cause so much misery as a bad banknrptcy, which brought ruin to 
many families by carrying off the h i t s  of their labour and ind~stry.'~' 

Once the legislation was in place, the Board of Trade created a separate Bankruptcy 

Department which became one of the largest departments in the civil service during the 

last quarter of the nineteenth century. Any business group that wanted repeal after 1883 

had to contend with the competing interest of the bankruptcy bureaucracy. 

The ability of the state to enact reforms was also enhanced by the absence of 

jurisdictional issues. Federalism, as will be seen in the following chapters on the United 

States and Canada, had a significant impact on the progress of bankruptcy reforms in 

those two countries. As nineteenth century England was a unitary state, reform of debtor 

creditor law had to be addressed by ~ar1iament.l" 

Conclusion 
English studies have highlighted the importance of economic change and the 

nature of credit relationships as important factors that explain patterns of reform. Early 

English bankruptcy law was harsh and was concerned with controlling the fkaudulent 

conduct of debtors. Debtors who failed to repay their creditors breached the community 

standard of trust. In pre-industrial England credit was extended on the basis of trust and 

character rather than economic considerations. Bankrupts were regarded as moral 

failures. 

In the nineteenth century, Victorians sought a more pragmatic solution to the 

problem of debt. While the public continued to express its disapproval of bankruptcies, 

the English Parliament greatly expanded the ambit of banhuptcy law by abolishing the 

trader rule, introducing voluntary proceedings and removing creditor control over the 

discharge. The growth of corporations and the depersonalization of credit in a rapidly 

expanding economy contributed to these reforms. Bankruptcy law, and more specifically 

14' Hansard's Parliamentary Debates (England) 3rd Series, vol CCLXXVII, p. 817, (I9 March 1883) in 
Tasd Report, supra note 87 at 11. 

14' On the importance of federalism as a policy constraint, see Weaver & Rockman, "Assessing the 
Effects of Institutions", supra note 137 at 32. 



the discharge, became acceptable in the more modern economy. Further, it is evident 

from the English experience that institutional factors affected the timing of the 

legislation. The presence of an active government department, the Board of Trade, which 

was committed to bankruptcy reform, facilitated change in 1883 and ensured that the 

legislative settlement was a lasting one. 

England was not the only country that may have affected the evolution of 

Canadian banlavptcy law. The United States debated the merits of bankruptcy law 

throughout the nineteenth century and repealed national laws on three separate occasions, 

the last being in 1878, just prior to the repeal of Canadian legislation in 1880. Its similar 

experience with legislation and repeal, a comparable federal structure and geographic 

proximity provide ample reason to examine the comparative history of American 

bankruptcy law. 



CHAPTER 3 

The Evolution of American Bankruptcy Law: 1800 to 1898 

Introduction 

The history of American and Canadian bankruptcy law is similar in one important 

respect. The American Congress and the Canadian Parliament briefly experimented with 

short-lived national acts before opting for repeal. During long periods of federal 

inactivity,' state and provincial governments attempted to fill the void leading to 

jurisdictional disputes that reached the United States Supreme Court and the Privy 

Council. The repeal of national legislation followed by the introduction of state or 

provincial laws distinguishes the history of bankruptcy law in Canada and the United 

States from the English experience. England never opted for outright repeal. New 

legislation replaced older statutes in a process of continual revision. 

An examination of the history of American bankruptcy law in this thesis is usehl 

for a number of reasons. First, it will illustrate possible American influences on the 

development of Canadian law. More importantly, however, if Canada and the United 

States shared an ambiguous commitment to a national bankruptcy law, theories that 

explain the erratic legislative pattern in the United States may well be relevant to a study 

of Canadian law. Explanations of legal change focus, for example, on the role of 

ideology and values. The conflict over bankruptcy law represented a larger ideological 

division within American society over the nature of debt obligations. Other studies 

explicitly link the evolution of a national bankruptcy law to economic growth. The 

emergence of a federal bankruptcy law in 1898 represented the "maturing of American 

capitalism9'? 

' Prior to 1898, the three national Acts of 1800, 1841 and 1867 were only in force for a combined 
period of 15 years. S. Seidman, "Development of Bankruptcy Legislation" (1936) 10 Conn. Bar J. 24 at 29 
[hereinafter Seidman, "Development of Bankruptcy Legidation"]. Canada experienced a gap of nearly 40 
years between repeal of federal legislation in 1880 and a new Act in 1919. See chapter 5. 

2 See eg., R.C. Sauer, "Bankruptcy Law and the Maturing of American Capitalism" (1994) 55 Ohio St. 
LJ. 291 [hereinafter Sauer, "Bankruptcy Law and the Maturing of American Capitalism"]. 



However, it is also important to acknowledge the importance of institutions in 

determining policy  outcome^.^ The institutional structure of the American constitution 

also affected the direction of bankruptcy law. Because England is a unitary state, the 

history of English bankruptcy law is the history of parliamentary revision. By way of 

contrast, federalism ensured that bankruptcy law would not only be debated on its merits 

in Congress but that it would be the subject of constitutional dispute. Federalism and 

constitutional litigation impeded federal reform efforts. This chapter, which is based 

on a review of the secondary sources, is divided into two Parts. Part I traces the 

legislative and constitutional history of American bankruptcy law and examines the 

Bankruptcy Acts of 1800, 1841, 1867 and 1898. Part I1 examines important 

historiographical themes and evaluates their relevance to the history of Canadian 

bankruptcy law. 

I The Legislative History of American Bankruptcy Law 
A The Bankruptcy Act of 1800 
The United States Bankruptcy Act of 1800 was based largely on English 

legislation and focused on the rights of creditors. Almost one hundred years later 

Congress passed the Bankruptcy Act of 1898 which placed more of an emphasis on 

debtors. Comparing the Bankruptcy Act of 1800 with the Act of 1898 may lead one to 

conclude that reform followed the general progress of an industrialising society, and was 

On the influence of institutions and their effect on policy development generally, see D. Emst, '2aw 
and American Political Development 1877-1938" (1998) 26 Rev. Am. Hist. 205 [hereinafter Emst, 'Zaw 
and American Political Development"]; D.B. Robertson, "History, Behaviouralism, and the Return to 
Institutionalism in American Political Science" in E.H. Monkkonen, ed., Engaging the Past: The Uses of 
History Across the Social Sciences (Durham: Duke University Ress, 1994) at 1 13 [hereinafter Robertson, 
"History, Behaviouralism, and the Return to Institutionalism"]; K. Thelen & S. Steinmo, "Historical 
Institutionalism in Comparative Politics" in S. Steinmo, K. Thelen and F. Longstreth, eds., Strucfuring 
Politics: Historical Institutionalism in Comparative Analysis (Cambridge: Cambridge University Press, 
1992) 1 [hereinafter Thelen & Steinmo, "Historical Institutionalism"]. R. Weaver & B. Rockman, eds., Do 
Institutions Matter? Government Capabilities in the United States and Abroad (Washington: Brookings 
Institution, 1993) [hereinafter Weaver & Rockman, Do Institutions Matter?]. One recent study of 
American bankruptcy law explicitly adopts an institutional approach. See B. Hansen, The Origins of 
Bankruptcy Law in the United States, 1789-1898 (Ph.D. diss., Washington University, 1995) [hereinafter 
Hansen, Thc Origins of Bankruptcy k w ] .  



based on a process of "progressive liberalization" or natural evolution! However, a 

review of the literature on the history of American bankruptcy law suggests that 

legislative reform was not a natural or progressive evolution. Bankruptcy law reform 

oscillated between periods of creditor and debtor interest throughout the nineteenth 

century.5 Congress enacted three short-lived national bankruptcy statutes in 1800, 184 1 

and 1 867 before passing a more permanent statute in 1 898.6 

Although the Act of 1800 was the first Congressional foray into the field, the 

history of bankruptcy law in the United States can be traced to the colonial period? 

M. Radin, 'The Evolution of Modern Bankruptcy Law: A Comparison of the Recent Bankruptcy Acts 
of Italy and the United States" (1947) 31 Minn. L. Rev. 401, citing Adoir v. Bank of America Nut. Tnrst and 
Savings 303 U.S. 350 (1937) at 355. See also Shelton who argues that: "As civilization has advanced, the 
statutes have been modified, repealed and re-enacted. The purpose has changed with the development of 
the law, with the growth of commercialism and with the progress of the world." H.H. Shelton, 
"Bankruptcy Law, Its History and Purpose" (1910) 44 Amer. L. Rev. 394 [hereinafter Shelton, 
"Bankruptcy Law, Its History and Purpose"]. 

For a graphical analysis of the oscillation between debtor and creditor interest, see Charley Del 
Marmol, k s  Origines et les Principes de la Rt5glementation de la Faillite dam les Pays de Common Law: 
Etude de Lkgislation et de Jurisprudence Faite &ns le Cadre de la Loi Anglaise de 1914 (Ph.D. diss., 
Universitd de Liege, 1936) at 86. 1800: creditor interest; 1841: debtor interest; 1867: mixed; 1898: debtor 
interest. 

P. Coleman, Debtors and Creditors in America: Insolvency, Imprisonment for Debt, and Bankruptcy 
(Madison: State Hist. Soc. of Wisc., 1974) at 18 [hereinafter Coleman, Debtors and Creditors in America]. 
Warren concludes that the history of American bankruptcy law can be grouped into three major periods. 
Initially, creditors demanded legislation geared to their interests. The era of the creditor from 1789 to 1827 
was followed by the period of the debtor, lasting from 1827 to 1861. Finally, Warren concludes that 
legislation which followed can be regarded in the national interest. C. Warren, Bankruptcy in United States 
History (Cambridge: Harvard University Press, 1935) at 2 [hereinafter Warren, Bankruptcy in United States 
History]. 

' Weisberg describes the efforts of the various colonial legislatures as an endless oscillation of laws, 
aying out "carrots and sticks, discharge laws and cruel imprisonment laws, reenacting all the permutations 
of bankruptcy and insolvency laws in England". R. Weisberg, "Commercial Morality, the Merchant 
Character, and the History of the Voidable Preference" (1986) 39 Stan. L. Rev. 1 at 62 [hereinafter 
Weisberg, "Commercial Morality"]. "At the time of the Revolution, only three of the thirteen colonies-- 
Rhode Island and the two Carolinas--had laws discharging insolvents of their debts. No two of these relief 
systems were alike in anything but spirit. In four of the ten colonies, insolvency legislation was either 
never enacted or, if enacted, never went into full effect, and in the remaining six colonies, full relief was 
available only for scattered, brief periods, usually on an ad hoc basis to named insolvents." Coleman, 
Debtors and Creditors in America, supra note 6 at 14. Only a few state constitutions expressly dealt with 



Colonies did not widely embrace liberal bankruptcy regimes. Many of them enacted 

various forms of legislation that allowed creditors to pursue delinquent debtors. This 

included the remedy of imprisonment for debt.*A few colonies enacted legislation that 

offered a discharge of debts? The early colonial banlcruptcy statutes were in many cases 

short lived, and did not represent a general colonial acceptance of the forgiveness of debt. 

According to one author, "bankruptcy law ... proved even more controversial and 

unacceptable in the colonies than in ~ n ~ l a n d " . ' ~  

The potential for the development of a national bankruptcy act came with the 

adoption of the new Constitution in 1789. The Constitution granted power to Congress 

to "establish ... uniform Laws on the subject of Bankruptcies throughout the United 

bankruptcies and insolvency: North Carolina, Pennsylvania and Georgia. See F.R. Noel, A History of the 
Bankruptcy Clause of the Constitution of the United States of America (Washington: Chas. H. Potter, 1919) 
at 69 [hereinafter Noel, A History of the Bankruptcy Clause]. 

* B. Mathews, "Forgive Us Our Debts": Bankruptcy and Insolvency in America: 1763-1841 (Ph.D. 
diss., Brown University, 1994) at 38 [hereinafter Mathews, Forgive Us Our Debts]. Colonial debtor 
creditor law is discussed in Coleman, ibid. Colonial enforcement statutes all faced the problem of 
"dissipative effects of individual enforcement" which raised the question of whether a more centralized 
system should be adopted. See S.A. Ftiesenfeld, "Enforcement of Money Judgments in Early American 
History" (1973) 71 Mich. L. Rev. 691 at 727. For a description of debtors* prison, see B. Mann, 'Tales 
from the Crypt: Prison, Legal Authority and the Debtors' Constitution in the Early Republic" (1994) Wm. 
& Mary Q. 183. 

J. McCoid, "The Origins of Voluntary Bankruptcy" (1988) 5 Bankr. Dev. J. 361 at 367-371 
[hereinafter McCoid, "The Origins of Voluntary Bankruptcy"]; T. Plank, "The Constitutional Limits of 
Bankruptcy" (1996) 63 Tenn. L. Rev. 487 at 519 summarizing the various colonial efforts [hereinafter 
Plank, "The Constitutional Limits of Bankruptcy"]. See also M. Bradshaw, ''The Role of Politics and 
Economics in Early American Bankruptcy Law" (1997) 18 Whittier L. Rev. 739 at 740 [hereinafter 
Bradshaw, 'The Role of Politics and Economics"] and Coleman, ibid. a t  8-15 and Mathews, ibid at 28-41, 
43. 

lo Mathews, ibid. at 42. During the revolutionary period North Carolina, Pennsylvania and Maryland all 
briefly experimented with bankruptcy legislation. See Mathews, ibid. at 55, 65-66; S.L. Shaiman, "The 
History of Imprisonment for Debt and Insolvency Laws in Pennsylvania as They Evolved from the 
Common Law" (1960) 4 Am. J. Legal Hist. 205 at 216 [hereinafter Shaiman, "The History of 
Imprisonment"]. However, states also provided relief through court closings, and stay laws. 



s tates".l Further, the Constitution prohibited states fkom passing any "Law impairing 

the Obligations of  ont tract".'^ The debates of the founders included very Little discussion 

of the bankruptcy clause." James Madison in the Federalist stated: 

The power of establishing uniform laws of bankruptcy is so intimately 
connected with the regulation of commerce, and will prevent so many 
frauds where the parties or their property may lie or be removed into 
different states that the expediency of it seems not likely to be drawn into 
question. l4 

When Congress passed legislation in 1800," it did not venture beyond the safe 

confmes of the creditor-based model offered by English banlauptcy legislation.16 In 

" US. Const. art. I, s. 8, cl. 4. For a discussion of the founders' intent, see Plank, 'The Constitutional 
Limits of Bankruptcy", supra note 9 at 527-532. 

IZ U.S. Const. art. I, s.10, cl. 1. 

l 3  For a detailed description of this issue, see K.H. Nadelman, ''On the Origin of the Bankruptcy Clause" 
(1957) 1 Am. J. Legal Hist. 215. See also, Bradshaw, "The Role of Politics and Economics", supra note 9; 
C.N. Fritsch, T h e  First National Bankruptcy Act: A Study of Legal Development and Application" (paper 
presented to 11th Annual Meeting of the Society for Historians of the Early American Republic, 
Charlottesville, Va, July 20-22, 1989) [hereinafter Fritsch, "The First National Bankruptcy Act"]; R. 
Frimet, 'The Birth of Bankruptcy in the United States" (1991) 96 Com. L.J. 160 at 164-165 [hereinafter 
Frimet, "The Birth of Bankruptcy in the United States"]; A. Duncan, "From Dismemberment to Discharge: 
The Origins of Modern American Bankruptcy Law" (1995) 100 Com. L.J. 191 at 217 [hereinafter Duncan, 
"From Dismemberment to Discharge"]. 

l4 James Madison, The Federalist No. 42, cited in Warren, Bankruptcy in United States History, supra 
note 6 at 7. See also Bradshaw, ibid. at 746 discussing the relationship between commerce and bankruptcy. 

Is For a discussion of the debates leading up to the adoption of the Act, see Bradshaw, "The Role of 
Politics and Economics", supra note 9 at 746-752. 

l6 Duncan suggests that from 1789 to 1800, "the advocates of national bankruptcy legislation struggled 
each year to enact an 'English style* law". Duncan, "From Dismemberment to Discharge", supra note 13 
at 218. Glenn argues that bankruptcy law is a common possession of England and the United States and in 
particular refers to an American book published in 1801 that compares the Act of 1800 to English 
legislation: Cooper, Bankrupt Law of America Compared with Bankrupt Law of England (Philadelphia, 
1801). According to Glenn, Cooper's book states that the Bankruptcy Act of 1800 was "formed in great 
measure upon that of England". G. Glenn, "Essentials of Bankruptcy: Prevention of Fraud and Control of 
Debtor*' (1937) 23 Va. L. Rev. 373 at 376. Mathews concludes that the Act "essentially copied 
contemporary English bankruptcy law. Its radicalism lay in the fact than an American Congress had passed 
it at all". Mathews, Forgive Us Our Debts, supra note 8 at 11 8. The copying extended to the practice of 



particular it followed the basic structure of English bankruptcy law, in that it only applied 

to merchants1' and only involuntary proceedings were allowed on proof of an act of 

The discharge procedures "practically mirrored contemporary English 

bankruptcy law".I9 A discharge was available to those debtors who obtained the consent 

of two thirds of their creditors in number and value?' Further, the debtor had to swear 

that the consent of the creditors had been obtained fairly and without fraud?' The 

legislation contained a provision limiting its life to five yeamP 

adopting the English gender neutral drafting style. See K. Gross, M. Stefanini Newman & D. Campbell, 
"Ladies in Red: Learning From America's First Female Bankrupt's" (1996) 40 Am. J. Legal Hist. 1 at 3 
[hereinafter Gross, Stefanini & CambeH, "Ladies in Red"]. 

l7 In the United States the restriction became known as the merchant rule rather than the trader rule 
which was used in England. CJ. Tabb, 'The Historical Evolution of the Bankruptcy Discharge" (1991) 65 
Am. Bankr. L.J. 325 at 346 [hereinafter Tabb, "The Historical Evolution of the Bankruptcy Discharge"]. 
See also Fritsch, 'The First National Bankruptcy Act", supra note 13 at 9-10. 

'' The acts of bankruptcy were similar to those found in the English statute. V. Countryman, "A History 
of American Bankruptcy Law" (1976) 81 Com. L.3. 226 at 228 [hereinafter Countryman, "A History of 
American Bankruptcy Law"]. See also, R.G. Hunt, "National Bankruptcy Legislation: Past Present and 
Future" (1933) 38 Corn. L.J. 630 at 631 [hereinafter Hunt, "National Bankruptcy Legislation"]. 

l9 Mathews, Forgive Us Our Debts, supra note 8 at 116. 

20 Tabb, 'The Historical Evolution of the Bankruptcy Discharge", supra note 17 at 348. The general 
thrust of the legislation was to assist creditors and the "discharge was only an incident to be granted only in 
the rarest of cases". Strengthening of Procedure in the Judicial System, Report of the Attorney-General on 
Bankruptcy Law and Practice, 72d Congress, 1st Sess., Senate, Document No. 65 (February 24, 1932) at 
51. 

2' The Act also contained criminal provisions for fraudulent bankruptcies. Tabb, ibid. at 346-347; 
Mathews, Forgive Us Our Debts, supra note 8 at 116. While the Act did not mention preferences, the 
courts did infer an "aggressive preference doctrine, firmly condemning eve of bankruptcy transfers that 
constituted bona fide payments of bona fide debts". Weisberg, "Commercial Morality", supra note 7 at 76. 
For a discussion of early case law on this issue, see G. Glenn, 'The Diversities of the Preferential Transfer: 
A Study in Bankruptcy History" (1930) 15 Cornell L. Rev. 521 at 534 [hereinafter Glenn, 'The Diversities 
of the Preferential Transfer"]. 

" Coleman, Debtors and Creditors in America, supra note 6 at 19; Frimet, 'The Birth of Bankruptcy in 
the United States*', supra note 13 at 166. 



The five-year limit proved to be meaningless as Congress repealed the Act in 

1 8 0 3 . ~  Several reasons are offered for its demise. First, there were difficulties of 

travelling to the new distant federal courts. Second, the bankrupts' estates paid out only 

small dividends to creditors. Further, creditors complained that hudulent speculators 

utilized the Act to obtain a discharge.z4 However, one historian suggests that claims of 

high administrative costs were not the main source of opposition.z Rural opposition to 

bankruptcy law was a significant factor. Bankruptcy law divided American society. 

Those in favour of commercial and industrial development and the expansion of credit 

tended to favour national legislation. In contrast, the rural and agricultural sector 

opposed a national law. The agricultural sector argued that the Act only advantaged city 

merchants as it did not apply to farmers. The rural sector pointed to the injustice of a 

merchant "availing himself of the benefits of banlavptcy law" resulting in the cancelling 

of the debts owed to a farmer. That same farmer, unable to take advantage of the Act as 

a debtor, continued to be subject to the collection efforts of his creditors.26 The division 

over bankruptcy law between the nual and commercial sector is a significant theme and 

will be examined more closely in Part I1 of this chapter. 

23 Mathews, Forgive Us Our Debts, supra note 8 at 1 1 8. In November 1803, the House voted 93- 13 in 
favour of repeal and the Senate voted 17-12 in favour of repeal. 

24 Frimet, "The Birth of Bankruptcy in the United States", supra note 13 at 170-171 argues that repeal 
occurred because of the perception that it was being used by wealthy debtors and speculators. Coleman also 
points to the low dividends and abuse by speculators Coleman, Debtors and Creditors in America, supra 
note 6 at 19. 

2S Friedman argues that the administrative and distance arguments were not the true cause of its 
downfalf. The arguments were "merely used as fuel for the fires of repeal. The main opposition came from 
those congressmen who spoke for agriculture and the debtor class". L. Friedman, The History of American 
Law, 2nd ed. (New York: Simon and Schuster, 1985) at 270 [hereinafter Friedman, The History of 
American Law]. 

Warren, Bankruptcy in United States History, supra note 6 at 21 ; However, see Gross, Stefanini & 
Cambell who challenge Warren's findings on the number of the debtors who were affected by the Act, the 
character of the debtor and the size of distributions to creditors. Gross, Stefanini & Cambell, "Ladies in 
Red", supra note 16 at 25-27. 



B Constitutional Litigation and the Banknrptcy Act of 1841 
The United States did not enact another bankruptcy law until 1841. The period 

between 1803 and 1841 was marked by a series of failed attempts to re-enact national 

legislation27 and constitutional challenges to state legislation. Despite the repeal of the 

federal bankruptcy legislation in 1803, states did not rush to fill the void. In fact only 

New York and Pennsylvania passed legislation which provided for the discharge of 

debts.28 Many considered state bankruptcy laws to be unconstitutional, and early lower 

level decisions did not clearly resolve the jurisdictional issue?' 

In 18 19, many hoped that the Supreme Court would f111ally resolve the matter in 

Sturges v. ~rowninshield.)~ There was no federal law in force at the time and the court 

had to consider first whether the Constitution's grant of the bankruptcy power to 

Congress precluded state action. Secondly, if the states could legislate, the court also had 

27 For a discussion of the unsuccessful federal bankruptcy Bills during the period 1803 to 1841, see 
Mathews, Forgive Us Our Debts, supra note 8 at 141-150; 171-180, 21 1-224. At p. 142, Mathews argues 
that in the period 1803-1818 that failure was caused by "the legacy of the first bankruptcy act and the 
traditional misgivings about laws discharging debts". For a review of the debates, see D. Beesley, The 
Politics of Bankruptcy in the Unired States: 1837-1845 (Ph-D. diss., University of Utah, 1968) at 17-40 
[hereinafter Beesley, The Politics of Bankruptcy]. 

28 After the repeal of the federal law in 1803, most states did not enact legislation which provided for the 
discharge of debts. New York, however, updated an earlier 1788 law in 181 1 which discharged debts and 
did not contain a merchant or trader limitation. Pennsylvania passed legistation in 1812. See Mathews, 
ibid. at 156. 

29 In Golden v. Prince 10 F.C. 542-547, number 5509 (1814) a United States Circuit Court struck down 
the Pennsylvania legislation as an impairment of the contract clause and a violation of the federal 
bankruptcy clause. By way of contrast, the New York legislation was upheld by a federal court in Adams v. 
Storey 10 F.C. 141-152, number 66 (1817) holding that it was not a bankruptcy law as it was not restricted 
to merchants and was voluntary. See Mathews, ibid. at 159; Coleman, Debtors and Creditors in America, 
supra note 6 at 32. Frimet argues that the effect of these rulings created uncertainty among merchants who 
"were unsure if their own state statutes would afford protection until Congress moved forward". Frimet, 
'The Birth of Banlcruptcy in the United States", supra note 13 at 17 1. 

30 4 Wheaton 122 (1819). The case was decided in the same year as  McCullough v. Maryland 4 
Wheaton 316 (1819) and Dartmouth College v. Woodworth 4 Wheaton 5 18 (1819) two landmark decisions 
of the Marshall court. Today Sturges has largely been forgotten. However, Mathews' review of periodical 
literature indicates that in 1819 interest in Sturges "overshadowed concern with the other two. Newspapers 
across the nation reported the impatient anticipation with which Americans awaited a ruling on state laws 
discharging debts." Mathews, ibid. at 162-163. 



to consider whether or not there was a violation of the contract clause?' The debtor in 

the case had utilized a New York State law to obtain a discharge and release fi-om prison. 

The debt at issue had been incurred prior to the passage of the law. Marshall C.J. 

concluded that until Congress acted, state bankruptcy legislation was permissible. 

However, the Court held that the retroactive effect of the state law violated the 

prohibition on the impairment of contracts? The reasoning caused c~nfusion.)~ Many 

read the decision as preventing states fiom enacting any laws discharging past or present 

contracts. Some states reacted by withdrawing their relief legislation, while others 

continued to utilize state discharge laws." Following Sturges Congress renewed its 

' Smith, John Marshall, supra note 22 at 439. 

32 The case raised three separate issues. Fit, did the state have the right to enact any bankruptcy law in 
light of the bankruptcy clause granting the power to Congress to enact uniform bankruptcy laws? 
Secondly, whether the New York law was a bankruptcy law and thirdly whether the New York state law 
impaired the obligation of contracts. The Court held that state bankruptcy legislation was allowed if the 
federal congress had withdrawn as long as the Act did not violate other constitutional provisions. The 
Court held that the New York law did impair contracts. See, A.H. Kelly, W.A. Harbison & H. Belz, eds., 
The American Constitution: Its Origins and Development 7th ed., vol. 1 (New York: Norton, 1991) at I92 
[hereinafter Kelly, Harbison & BeIz, The American Constitution]. Smith, ibid. 

33 "Marshall's decision in Sturges v Crowninshield did not address the question of bankruptcy law's 
legal meaning and the case exposed the degree of disagreement on the bankntptcy question even among 
America's finest legal minds ..." Mathews, Forgive Us Our Debts, supra note 8 at 170-171. "It now 
appeared that there was no avenue for the insolvent debtor to either be discharged from his debts (since 
there was no bankruptcy law) or be released from jail with discharge of debt (since there were state 
insolvency laws being declared unconstitutional.)" Frimet, "The Birth of Bankruptcy in the United States", 
supra note 13 at 172. 

See, Kelly, Harbison & Belz, The American Constitution, supra note 32 at 192 who note that many 
states sought to use a "loop-hole" in the decision by passing legislation which only applied to debts 
incurred after the enactment of the law. Confusion was abo caused by the subsequent decision of 
McMillan v. McNeil4 Wheaton 209 (1819) decided on the next day. The court struck down a Louisiana 
relief law. The debt had been contracted after the law came into effect but had been entered into in another 
state. Coleman notes that between 1789 and 1838 no eastern state entered the bankruptcy field and Rhode 
Island, Vermont and Connecticut withdrew its relief system after the Sturges decision. New York did not 
take the view that the decision prevented all state discharge laws. Maryland and South Carolina also 
continued to enforce their state laws which granted debtors discharges. Coleman, Debtors und Creditors in 
America, supra note 6 at 32-33, 94, 102, 122-127, 153, 274. See also Mathews, ibid. at  170 for a 
description of the New York reaction. 



attempts to pass national legislation. However, Congress could not reach a consensus as 

to the form of the law. 

A subsequent decision by the Supreme Court in 1827 relieved the immediate need 

for a federal act. The Supreme Court resolved the confision with the landmark 1827 

decision of Ogden v ~ a r n d e r s . ~ ~  The case involved an in-state debt contracted after the 

passage of a New York relief law. The Supreme Court held that state laws were valid as 

long as they did not interfere with pre-existing debts. The court also ruled that state laws 

were valid if they did not interfere with out of state debts or federal legislation. 

Legislation which invalidated a contract owed to a citizen of another state was 

unc~nstitutional.~~ The Court delivered its decision on February 18, 1827, twelve days 

after the defeat of the Badmptcy Bill of 1827.'' The decision removed the immediate 

need for a national act and over the long encouraged diverse state legislation?* 

It was not until 1841 that Congress passed another federal bankruptcy law. The 

Banlcruptcy Act of 1841~' shifted the focus to the protection of the debtor and signalled 

" 12 Wheaton 213 (1 827). 

36 For discussion of the case, see Kelly, Harbison & Belz, The American Constitution, supra note 32 at 
193; Marshall dissented in the case. Smith, John Marshall, supra note 22 at 498-499. 

37 See Warren, Bankruptcy in United States History, supra note 6 at 51 and Coleman, Debtors and 
Creditors in America, supra note 6 at 35. For a discussion of Ogden v. Saunders, see Mathews, Forgive Us 
Our Debts, supra note 8 at 177-180. See also M. Horwitz, The Transformation of American Law 1879- 
1960 : The Crisis of Legal Orthodoxy (New York: Oxford University Press, 1992) at 150- 15 1 [hereafter 
Honvitz, The Tramfonnation of American Law]. 

38 This point is considered in more detail in Part II. 

39 5 Stat 440 (1841). Sources that focus on the 1841 Act are: E.J. Balleisen, Navigating Failure: 
Bankruptcy in Antebellum America (Ph.D. diss., Yale University, 1995). On the details of the 1841 Act, 
see at pp 199-205 [hereinafter Balleisen, Navigating Failure]; E.J. Balleisen, "Vulture Capitalism in 
Antebellum America: The 1841 Federal Bankruptcy Act and the Exploitation of Financial Distress" (1996) 
70 Bus. Hist. 473 [hereinafter Balleisen, "Vulture Capitalism"]; M. Weisman, "Story and Webster and the 
Bankruptcy Act of 1841" (1941) 36 Corn. L.J. 4; Beesley, The Politics of Bankruptcy, supra note 27. 



an early divergence from the English bankruptcy model? Voluntary bankruptcy was 

permitted "for the first time in Anglo American j ~ r i s ~ r u d e n c e " ~ ~  In another departure 

fiorn the English model, the Act of 1841 allowed all types of debtors to utilize voluntary 

proceedings. However, involuntary bankruptcies continued to apply to only merchants!* 

The Act of 1841 is also significant as it marked the first bankruptcy statute in 

English or American history to specifically forbid preferential payments to  creditor^!^ 
While the English common law had earlier developed the doctrine of preferences, 

England did not enact legislation that allowed for the recovery of these payments until 

1868." The introduction of a statutory preference rule highlights an important theme that 

runs throughout the history of American bankruptcy law. Debtors often repaid local or 

familial creditors to the detriment of distant creditors. A uniform national act containing a 

statutory prohibition on preferential transfers appealed to creditors trading over greater 

distances. The inclusion of a preference rule in 1841 indicates that the problem of 

There is a general consensus that the law was much more pro-debtor. See Balleisen, Navigating 
Failure, ibid. at 195; Warren, Bankruptcy in United States History, supra note 6 at ii, iii; R.E. Flint, 
"Bankruptcy Policy: Toward a Moral Justification for Financial Rehabilitation of the Consumer Debtor9* 
(1991) 48 Wash. & Lee L. Rev. 515 at 524-5 [hereinafter Flint, "Bankruptcy Policy"]. For a detailed 
discussion of the debates over the Bill, see Mathews, Forgive Us Our Debts, supra note 8 at 21 1-220. 

4' Tabb, "The Historical Evolution of the Bankruptcy Discharge*', supra note 17 at 349. For a detailed 
legislative history of this provision, see McCoid, "The Origins of Voluntary Bankruptcy", supra note 9. 
Perlman argues that the law of 1841 marked a "watershed" as it introduced voluntary proceedings. B. 
Perlman, "A View From the Bench" (1992) 61 U. Cinn. L. Rev. 511 at 515. Countryman notes that 
England did not extend voluntary proceedings to merchants until 1844 and to non-merchants in 1861. See 
V. Countryman, "Bankruptcy and the Individual Debtor and a Modest Return to the Seventeenth Centuryy 
(1983) 32 Cath. U. L. Rev. 809 at 814 [hereinafter Countryman, "Bankruptcy and the Individual Debtor"]. 

42 England retained its trader rule for involuntary and voluntary bankruptcies until 1861. Tabb, ibid. at 
350; Frimet, "The Birth of Bankruptcy in the United States", supra note 13 at 179. Countryman, "A History 
of American Bankruptcy Law", supra note 18 at 228, 229. Lawrence King, in his poem, "An Ode to the 
Bankruptcy Law" states, "This new Act had no creditor control, But had a discharge and could be 
voluntary, though." L. King, "An Ode to the Bankruptcy Law" [I9761 Com. LJ. 234. 

For an overview of the 1841 preference provisions, see C.J. Tabb, "Rethinking Preferences" (1992) 43 
S.C. L. Rev. 981 at 1002-1004. See also, Weisberg, "Commercial Morality", supra note 7 at 78. 

44 England formally adopted the preference rule in 1868, see 32 & 33 Vict. c 71, s. 92. See Weisberg, 
ibid. at 44-55. The evolution of the English preference law is discussed in chapter 2. 



disadvantaged distant creditors was already prevalent. The problem would continue to 

grow and was one of the forces leading to a permanent act in 1898:' The Act of 1841 

made it illegal for a debtor to give a preference or priority to a creditor, "in contemplation 

of bankruptcy7'? 

The last important provision concerned the discharge. The Act of 1841 

"softened" the creditor consent requirement. Creditors had to take the initiative to file a 

written objection to the discharge. Previously, the debtor had the burden of obtaining the 

affirmative agreement of the creditors. The Act reduced the level of creditor consent, 

from the two-thirds requirement under the 1800 statute, to a majority in number and 

value. However, the Act expanded the grounds upon which the court could deny a 

discharge.47 

The Act of 1841 signalled an early departure from the English model and 

reflected the changing nature of the economy and attitudes towards debt. One author has 

suggested that by passing a voluntary and universal banlcruptcy law, "American 

lawmakers turned their back upon economic and social assumptions that had regulated 

English and American bankruptcy laws since the sixteenth century"P8 However, the 

45 Tabb, "The Historical Evolution of the Bankruptcy Discharge", supra note 17 at 351. The practice of 
preferential payments "was perceived as unfair, particularly as to more distant creditors who had less ability 
to invoke individual state collection procedures in an expeditious manner*'. For a further discussion of this 
theme, see Part 11. 

'' See Weisberg, "Commercial Morality", supra note 7 at 78. See discussion of the American 
jurisprudence of the preference found in Glenn, "The Diversities of the Preferential Transfer", supra note 
21 at 536. 

47 See Tabb, "The Historical Evolution of the Bankruptcy Discharge", supra note 17 at 352. 
Countryman notes that Congress was aware of a British Parliamentary Commission report that had 
recommended removing the creditor consent to the discharge provisions at the time it enacted the Act of 
1841. Countryman suggests that the result in the legislation was a compromise. See Countryman, 
"Bankruptcy and the Individual Debtor", supra note 41 at 814. 

The author concludes that "In doing so, they looked ahead to a world in which the traditional 
emphasis on the moral and economic responsibilities of the individual would be increasingly subsumed by 
larger considerations of the needs of a global and expanding economy." Mathews, Forgive Us Our Debts, 
supra note 8 at 224. 



United Stateswas not quite fully prepared to rush headlong into a new order and repealed 

the Act in 1 843 .49 

Authors point to a number of different reasons for its repeal. High administrative 

expenses reduced the amount of creditors' claims, resulting in a pay-out of small 

 dividend^.'^ Creditors reacted to the large numbers of debtors lining up for a discharge. 

Even debtors were disappointed that the Act did not preserve the various state exemption 

laws. '' Politically, banhptcy law was no longer attracting votes for the Whig party." 

C The Bankruptcy Act of I867 
The repeal of the Bankruptcy Act of 1841 again left the United States without 

national legislation. An improving economy and the rising number of state relief laws 

ameliorated the need for a national act.') States enacted stay laws preventing foreclosure 

and broadened their exemption laws. A few states passed legislation that discharged 

'O Tabb, 'The Historical Evolution of the Bankruptcy Discharge", supra note 17 at 353; Warren, 
Bankruptcy in United States History, supra note 6 at 81.  owe&, see Gross, Stefanini & Cambell who 
challenge the validity of this statistic and challenge the claim by Warren that very small dividends were 
paid out to creditors. Gross, Stefanini & Cambell, "Ladies in Red", supra note 16 at 28-29. 

5 1 Warren, ibid. at 82-83. Balleisen argues that meagre payments to creditors, the ease with which 
debtors obtained discharges, limited federal exemptions and the lack of material political gains for the 
Whig party were all significant factors in explaining repeal. Balleisen, Navigating Failure, supra note 39 
at 232. 

52 See Wmen, ibid. at 83. The Whigs, who represented the commercial sectors of the country, passed 
the legislation. Democrats, the inheritors of the Republican tradition, attacked the legislation and its repeal 
was "perceived as a general repudiation of Whig policies". Sauer, "Bankruptcy Law and the Maturing of 
American Capitalism", supra note 2 at 297. Beesley's study claims that its repeal was brought about by a 
shift in political power away from the Whigs in favour of the Democrats which was caused by a reaction to 
the way in which the Act wiped out debts and from a re-assertion of states' rights sentiments in the south. 
Beesley, The Politics of Bankruptcy, supra note 27 at 145. 

' E.g. by 1853, 11 states had in place statutes which prohibited the making of preferential payments. 
Balleisen, Navigating Failure, supra note 39 at 167. Frimet, "The Birth of Bankruptcy in the United 
States", supra note 13 at 180; Warren, ibid at 87. 



debts." However, the Supreme Court decisions precluded the states *om discharging 

prior debts and debts of out of state creditors? Thus, state legislation would always 

remain an unsatisfactory solution. With the economic panic of 1857, and the rising 

number of fmancial failures during the Civil War, the cry again rose for a new national 

bankruptcy law? Debate continued throughout the war, with Congress finally settling 

on the Bankruptcy Act of 186%~' 

The Act of 1 867 was a compromise between debtor and creditor interests as there 

were major points of disagreement on a number of key issues?' Congress debated the 
. . 

extent of state exemption laws; the level of creditor consent for a discharge; the m u m  

level of dividends; and whether farmers should be subjected to involunw proceedings. 

54 Wmen notes that not all of these laws survived constitutional challenges. However adverse court 
rulings often did not come for a period after the law had been in effect. The delays allowed many debtors 
to take advantage of the relief provisions. Warren, ibid at 90-9 1, 148-153. 

s5 See discussion infra. Sturges v. Crowninshield 4 Wheat. 122 (1819); Ogden v. Saunders 12 Wheat. 
213. Sturges held that state laws which allowed for the discharge of prior debts was unconstitutional as it 
impaired the obligation of contracts. Ogden held that a state law could not discharge a debt due to a 
resident of another state. See Tabb, '"The Historicd Evolution of the Bankruptcy Discharge", supra note 17 
at 348-349. 

56 See Frimet, "The Birth of Bankruptcy in the United States", supra note 13 at 181. Noel, A History of 
the Bankruptcy Clause, supra note 7 at 145-147 indicates that the 37th Congress received 40,000 petitions 
in favour of a national act. He notes that throughout the war, there was a permanent committee of the 
House of Representatives on the issue of establishing a national bankruptcy act. 

'' Noel, A History of the Bankruptcy Clause, supra note 7 at 153. An overview of the provisions of the 
Act of 1867 can be found in W. Dunscomb, 'Bankruptcy: A Study in Comparative Legislation" in Studies 
in History Economics and Public Law Vol 11 Number 2 (Columbia: New York, 1893) at 142-145. The Act 
of 1867 was based on the Insolvency Law of Massachusetts. 0. Vrooman, "Origin and History of the 
Bankruptcy Law" (1932) 37 Corn. L.J. 127 at 128 [hereinafter Vrooman, "Origin and History of the 
Bankruptcy Law"]. The political debates are analysed in detail in D. Bauman, ''As this is the Year of the 
Jubilee": The Bankrupt Act of 1867 (M.A., Cal-State Fulleraton, 1995) [hereinafter Baurnan, "As this is the 
Year of the Jubilee "I. 

SB See Warren, Bankruptcy in United States History, supra note 6 at 106; B. Watkins, "To Surrender All 
His Estate: The 1867 Bankruptcy Act" (1989) 21 Prologue Q. of the National Archives 207; W. Dunscomb, 
"Bankruptcy: A Study in Comparative Legislation" in Studies in History Economics and Public Law Vol 
11 Number 2 (New York: Columbia, 1893) at 142; K. HaII, The Magic Mirror: Law American History 
(New York: Oxford University Press, 1989) at 207 [hereinafter Hall, The Magic Mirror]. 



All proved to be controversial. Between 1867 and 1874 Congress passed a number of 

amendments and, ultimately, it repealed the law in 1 8XLS9 

The Act of 1867 applied both to merchants and non-merchants and allowed for 

both voluntary and involuntary proceedings." Vestiges of English law remained in some 

respects. The legislation retained acts of bankruptcy for involuntary Further, 

the Act of 1867 is significant as for the first time hi the United States corporations were 

subject to a bankruptcy lawP2 A number of elements were clearly favourable to 

debtors.63 First, the Act allowed generous exemptions, creating a federal list of exempted 

property as well as allowing state law exemptions. However, debtors could only rely on 

state exemption laws that were in effect as of 1864, thus penalising secessionist states. 

Eventually, Congress relented, and in 1872 it passed legislation to incorporate state 

exemption laws in effect as of 187 1 ." 

59 Tabb, "The Historical Evolution of the Bankruptcy Discharge", supra note 17 at 355. 

60 Noel, A History of the Bankruptcy Clause, supra note 7 at 153 and Countryman, "A History of 
American Bankruptcy Law", supra note 18 at 228-229. The older issues of the constitutionality of 
voluntary bankruptcy as well as whether to extend it to non-merchants "aroused practically no debate". 
Warren, Bankruptcy in United States History, supra note 6 at 109. Warren's theory is that the 'kountry had 
expanded and the Constitution had kept pace". 

6' Noel, ibid. W. Dunscomb, "Bankruptcy: A Study in Comparative Legislation" in Studies in History 
Economics and PubIic Law Vol 11 Number 2 (New York: Columbia, 1893) at 143. 

" The issue of including corporations had been debated in 1841 and rejected. Warren, Bankruptcy in 
United States History, supra note 6 at 99-101; 107. See also Countryman, "A History of American 
Bankruptcy Law", supra note 18 at 228-229. For the debate over the inclusion of corporations in 1841, see 
Warren, Bankruptcy in United States History, supra note 6 at 64-68; Mathews, Forgive Us Our Debts, 
supra note 8 at 216-217; Frimet, 'The Birth of Bankruptcy in the United States", supra note 13 at 178. 

" Warren, ibid at 105. 

& See P. Goodman, 'The Emergence of the Homestead Exemption in the United States: 
Accommodation and Resistance to the Market Revolution, 1840-1880 (1993) 80 J. Am. Hist. 470 at 492 
[hereinafter Goodman, 'The Emergence of the Homestead Exemption"]. It should be noted that a number 
of state courts held that their state exemption laws were unconstitutional as they affected prior debts. 
Congress therefore in 1873 enacted a law declaring the true intent of the amendment of 1872 and stating 
that state exemption laws affecting prior debts were valid. For a discussion of the constitutionality of this 
provision, see Warren, i b id  at 112 who indicates that some courts held this provision to be 



The creditor consent issue, long a stringent condition to obtain. a discharge, 

continued to be controversial. In order to obtain a discharge, a debtor had to pay a 50% 

dividend to creditors or obtain a majority of the creditors' consent in number and value. 

However, the initial Act delayed creditor consent requirements for one 

Subsequent amendments M e r  postponed the creditor consent provisions until 1869P6 

The delays allowed thousands of debtors to obtain a discharge without creditor consent. 

Further, Congress radically altered the creditor consent provisions in 1874. It eliminated 

entirely the provision for involuntary proceedings and reduced the ratio in voluntary 

cased7 The 1874 amendments were "the last flickering vestige of consent requirements 

in Anglo-American bankruptcy jurisprudence". Other provisions provided a check on the 

availability of the discharge. The court could deny a discharge based on a number of 

grounds. The list included almost every ground for denying a discharge that had existed 

in "any of the previous English and American bankruptcy laws" and added new ones. 

unconstitutional. A. Kull, "The Enforceability After Emancipation of Debts Contracted For the Purchase of 
Slaves'' (1 994) 70 Chi.-Kent L. Rev. 493 at 496. 

Tabb, "The Historical Evolution of the Bankruptcy Discharge", supm note 17 at 357. 

Tabb, ibid. at 357. 15 Stat 227-228.c. 258, s. 1, Archival research by Watkins (in the files contained 
in the National Archives--Southeast Region for EIizabeth City and Wilrnington, North Carolina) suggests 
that the 50% of the cases for those two cities were filed in 1867 and 1868, suggesting a link between the 
postponement of the creditor consent provisions and the number and timing of the filings. B. Watkins, 'To 
Surrender All His Estate: The 1867 Bankruptcy Act" (1989) 21 Prologue Q. of the National Archives 207, 
at 21 1-212. I am indebted to Beverley Watkins for providing me with a copy of this article. 

'' Tabb, ibid. at 357. In 1874 Congress reduced the level for voluntary cases to either a 30% dividend or 
the consent of 114 in number and 1/3 in value of the bankrupt's creditors. 18 Stat 180 (1874) c. 390, s. 8. 
See also Countryman, "Bankruptcy and the Individual Debtor*', supra note 41 at 815; Dunscomb argues 
that the intent of Congress was to reward debtors who had forced their creditors to file an involuntary 
petition while punishing those debtors who filed a voluntary petition. W. Dunscomb, "Bankruptcy: A 
Study in Comparative Legislation" in Studies in History Economics and Public Law Vol 11 Number 2 
(New York: Columbia, 1893) at 149; Hunt, "National Bankruptcy Legislation", supra note 18 at 633. 



The harsh section may have been in reaction to the perception that the law of 1841 had 

been too lenient on  debtor^.^' 
Despite the attempt to forge a compromise between debtor and creditor interests, 

Congress repealed the law in 1878. Signs of its unpopularity were evident in the 1870s 

as Congress considered a number of repeal and amending ~ i l l s . ~ ~  The House of 

Representatives passed a repeal Bill, without debate, by a two-thirds majority in January 

of 1873. A subsequent repeal Bill was passed by the House in December of 1873, by a 

vote of 2 19 to 44. However, on reaching the Senate, the repeal became the amending Act 

of 1874, passing on 22 June 1874. The amendments included the adjustments to the 

creditor consent provisions, previously discussed, and in addition added a composition 

proceeding, borrowed fkom the English Bankruptcy Act of 1869.7' Compositions offered 

debtors the opportunity to reach an agreement with their creditors without the stigma of 

However, the amendments failed to stop the repeal movement. The 

"demand for repeal ... became overwhelming from all over the country" with a number of 

state legislatures endorsing removal of the national act. In April 1878, the Senate passed 

Tabb, ibid. at 358. One particularly broad ground for denial was gambling. See D.S. Kennedy and 3. 
Bailey, "Gambling and the Banlcruptcy Discharge: An Historical Exegesis and Case Survey" (1994-95) 11 
Bank. Dev. J. 49 at 54. 

69 Noel indicates that thirteen amending BilIs and 8 repeal Bills were introduced during the 43d 
Congress. Noel, A History of the Bankruptcy Clause, supra note 7 at 156. See also Strengthening of 
Procedure in the Judicial System, Report of the Attorney-General on Bankruptcy Law and Practice, 72d 
Congress, 1 st Sess., Senate, Document No. 65 (24 February 19%) at 53. 

The discussion of the timing of the repeal Bills and the 1874 amendment is based on Warren, 
Bankruptcy in United States History, supra note 6 at 1 18. See also Frimet, 'The Birth of Bankruptcy in the 
United States", supra note 13 at 185. 

' In order to approve the composition, a vote of a majority in number and 314 value was required. I. 
Treiman, "'Majority Control in Compositions: Its Historical Origins and Development" (1937-38) 24 Va. L. 
Rev. 507 at 526; See Tabb, "The Historical Evolution of the Bankruptcy Discharge", supra note 17 at 360- 
361. This provision also was challenged under the constitution, with the Supreme Court approving the law 
in 1881. Wikon v. Mudge 103 U.S. 217 (1881). See Warren, ibid at 120. 



a repeal Bill after only two days debate and the House also voted for repeal by a vote of 

205 to 40.7~ 

A number of reasons are given for the ultimate demise of the legislation. The 

repeal debates took place during a depression following the economic panic of 1873. 

Critics called for an end to bankruptcies, arguing that the Act was a cause of financial 

ruin." Creditors called for its repeal, citing small dividends, expensive fees, delays in 

collecting debts and the new privileges granted to debtors." The Act was administered 

by federal courts which were "not well known to lawyer and client" who preferred local 

courts.75 Northern creditors, who had originally demanded the legislation to protect their 

interests in distant states, lost confidence in the federal courts. They complained of fkaud 

and corruption in the federal courts by "carpet-bag" judges in Louisiana and other 

southern states. Rural opposition was also a relevant factor." Further, southern and 

western states viewed bankruptcy legislation as another post-bellum federal attempt to 

interfere with state co~rts.7~ 

D The Bankruptcy Act of 1898 
Despite the repeal, the nation "continued reaping its annual harvest of business 

failures, and it was within a year of repeal that advocates of a national act again called for 

" Wamen, ibid. at 121-122. Ch. 160,20 Stat. 99 (1878). For a discussion of the various amending and 
repeal Bills and voting patterns, see Bauman, "As this is the Year of the Jubilee", supra note 57. 

For a discussion of the effects of the depression, see Warren, ibki. at 117, 123, 127. Noel, A History of 
the Bankruptcy Clause, supra note 7 at 155. 

74 See Warren, ibid. at 127, Tabb, "The Historical Evolution of the Bankruptcy Discharge", supra note 
17 at 362; Noel, ibid. Countryman, "A History of American Bankruptcy Law", supra note 18 at 228,230. 

" See Warren, Bankruptcy in United States History, supra note 6 at 122, citing speech of John A. 
McMahon of Ohio who argued that bankruptcy law was not relevant for a country with a great number of 
farmers. 

" Warren, ibid at 112-1 14. Sauer also links the repeal to a resurgence in the Democratic party who had 
been historically opposed to bankruptcy along with their ideological ancestors. Sauer, "Bankruptcy Law 
and the Maturing of American Capitatism", supra note 2. On statistics of the usage of the Bankruptcy Act 
of 1867, see Countryman, "A History of American Bankruptcy h w " ,  supra note 18 at 228. 



new legislation9'? Between 1878 and 1898, the United States Congress debated a series 

of major reform proposals before fmally passing the Bankruptcy Act of 1898 .~~  The 

debates took place during the "nation's worst economic depression to that point in 

history".80 While there were some subsequent repeal efforts:' 1898 marked the end of a 

century long battle to establish a national act and initiated a dramatic departure fiom the 

English model of bankruptcy law." The Act of 1898 survived severat repeal attempts 

after its enactment and provided the h e w o r k  for most of the twentieth century." 

The Act allowed both voluntary and involuntary proceedings against all persons. 

However, it specificalIy exempted farmers and wage earners fiom involuntary 

proceedings.' Although the earlier legislation of 1867 did not contain this exception, 

Coleman, Debtors and Creditors in America, supra note 6 at 26; Noel, A History of the Bankruptcy 
Clause, supra note 7 at  159; G. Staring, "Bankruptcy: An Historical View" (1985) 59 Tulane L. Rev. 1157 
at 1161-1 162. 

Warren, Bankruptcy in United States History, supra note 6 at 127 to 141. 

80 D. R. Papke, "Rhetoric and Retrenchment: Agrarian Ideology and American Bankruptcy Law" (1989) 
54 Mo. L. Rev. 871 [hereinafter Papke, "Rhetoric and Retrenchment"]. Previously, there had been a 
number of business failures owing to a period of speculation in the West between 1883 and 1889. See 
Noel, A History of the Bankruptcy Clause, supra note 7 at 157. However, Hansen suggests that the 1898 
Act was not in response to an economic crisis and ties it into the institutional structure of new national 
interest groups. See Hansen, The Origins of Bankruptcy Law, supra note 3. 

'' In some respects, forms of the English law remained. Acts of bankruptcy were still required to be 
proven on involuntary petitions. See ibid. at 159; J .  Olmstead, "The Development of Bankruptcy Law" 
(192425) 1 Am. Bankr. Rev. 151 at 152 [hereinafter Olmstead, "The Development of Bankruptcy Law"]. 

83 See Strengthening of Procedure in the Judicial System, Report of the Attorney-General on Bankruptcy 
Law and Practice, 72d Congress, 1st Sess., Senate, Document No. 65 (February 24, 1932) at 64 where the 
report discusses various submissions for repeal including a submission by the Anti-Bankruptcy Law 
Association in 1916 to the House Committee on the Judiciary. 

84 Papke indicates that the statutory provision protected any person "engaged in farming or tillage of the 
soil from creditor initiated bankruptcy". He notes that this group was to have its "integrity, dignity and 
independence preserved". Papke, "Rhetoric and Retrenchment", supra note 80. Olmstead argues that the 
amendment had its origins in opponents of bankruptcy who 'Ykequently came from the plantation or planter . 
class". OImstead, 'The Development of Bankruptcy Law", supra note 82 at 153. 



rural and agricultural opposition to bankruptcy is a strong theme in the history of 

American law, and the legislative provisions in the 1898 Act reflected the historical 

importance of the American farmer? 

The Bankruptcy Act of 1898 also "signalled a clear ... parting of the ways 

between England and the United States regarding the discharge".86 While the English 

legislation of 1883 had removed creditor control over the discharge, England adopted a 

system of judicial discretion, allowing courts to grant conditional, absolute or suspended 

discharges!' The Bankruptcy Act of 1898 did not give the courts discretion to impose 

conditions on a discharge. The rules governing the discharge were fxed firmly by 

Congress, only allowing court intervention in the interpretation of grounds for denial and 

the exceptions to the discharge. The statutory grounds for denial, compared with the list 

adopted in 1867, were quite limited.88 The Bankruptcy Act of 1898 also abandoned the 

concept of creditor consent." 

'' It is important to note that the Bankruptcy Act of 1898 was passed in the midst of a Populist era, 
which as a political movement which "created a new awareness of farmers and their condition". Papke, 
"Rhetoric and Retrenchment", ibid. The Bankruptcy Act of 1898 also continued the policy of allowing 
generous exemptions. The debtor was allowed the exemptions specified in the federal Act as well as the 
laws of the state of the debtor's domicile. The United States Supreme Court rejected arguments in 1902 
that the exemption policy was unconstitutional as did not allow a uniform bankruptcy law. See 
Countryman, "Bankruptcy and the Individual Debtor", supra note 41 at 817. Hanover Nat'l Bank v Moyes 
186 U.S. 181 (1902). 

86 Tabb, "The Historical Evolution of the Bankruptcy Discharge", supra note 17 at 363. Boshkoff calls 
it a "radical change in the bankruptcy discharge process that departed from the practice in England". D. 
Boshkoff, "Limited, Conditional and Suspended Discharges in Anglo-American Bankruptcy Proceedings" 
(1982) 131 U. Pa. L. Rev. 69 at 104 [hereinafter Boshkoff, "Limited, Conditional and Suspended 
Discharges"]. 

For a discussion of the EngIish reforms of 1883, see chapter 2. 

Tabb, 'The Historical Evolution of the Bankruptcy Discharge", supra note 17 at 366 to 368. Tabb 
notes that there were only two major grounds for denial in 1898: bankruptcy crime (defined as concealing 
property or making a false oath) and failing to keep proper books or records. He notes that the narrow 
scope of the limitations were expanded in 1903 by adding 4 additional grounds. 

Boshkoff argues that creditor consent provisions in both countries had historically been subject to 
abuse. Boshkoff, "Limited, Conditional and Suspended Discharges", supra note 86 at 104. 
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The Act of 1898 formally recognized "for the first time the overriding public 

interest in granting a discharge to 'honest but unfortunate' debtors". There was a 

recognition that with the lifting of the burden of debts, society benefited as the debtor 

was able to return to productive life in society. The discharge was no longer primarily 

viewed as a collection mechanism designed to provide incentives for debtor co- 

operation.m The new form of discharge marked the "beginning of the modem era in 

American bankruptcy law". No longer was the ability to repay creditors a relevant factor 

in obtaining a discharge?' 

While much of the scholarship places an emphasis upon the discharge provisions 

of the 1898 Act, it is important to note that uniform federal legislation was sought by 

commercial organizations. The other goal of bankruptcy law, an equitable distribution of 

the debtor's assets without preferences, was an important one for creditors trading in the 

national market. The new Act created a national system and provided certainty to 

creditors trading over  distance^?^ The importance of an equitable distribution and the 

tension between locaI and distant creditors is one of the many themes explored in Part 11. 

Tabb, "The Historical Evolution of the Bankruptcy Discharge", supra note 17 at 364. Flint argues 
that by abandoning the creditor consent requirements Congress acknowledged separate and distinct policy 
underlining the discharge. Flint, "Bankruptcy Policy", supra note 40 at 544,548. 

Boshkoff, "Limited, Conditional and Suspended Discharges", supm note 86 at 105. The other major 
difference between American and English bankruptcy law aside from the discharge and exemption policy is 
that of after acquired property. Under the English system, the trustee is entitled to reach the debtor's post- 
petition earnings, while in the United States, a debtor's post-petition earnings could not be taken. See 
Boshkoff, "Limited, ConditionaI and Suspended Discharges", supra note 86 at 82-83; G.S. Joslin 
"Bankruptcy: Anglo-American Contrasts" (1966) 29 Mod. L. Rev. 149 at 154 [hereinafter Joslin 
"Bankruptcy: Anglo-American Contrasts"]; and J. Honsberger, "Bankruptcy: A Comparison of the Systems 
of the United States and Canada" (1971) 45 Am. Bankr. L.J. 129 at 140 [hereinafter Honsberger, 
"Bankruptcy: A Comparison of the Systems"]. Boshkoff argues that the discharge provisions enacted in 
1898 and as they exist today are "more generous to debtors than those of any other major industrialized 
nation". D. Boshkoff, "Fresh Start, False Start or Head Start" (1 995) 70 Ind. L.J. 549 at 550. 

92 The legislative history and voting patterns have been the subject of a new study and challenges 
some of the more traditional accounts that have focussed on the discharge. See Hansen, The Origins of 
Bankruptcy Law, supra note 3; B. Hansen, "Commercial Associations and the Creation of a National 
Economy: The Demand for Federal Bankruptcy Law" (1998) 72 Bus. Hist. Rev. 86. 



II The Historiography of American Bankruptcy Law 
A number historians have sought to explain why the United States did not achieve 

permanent reform until the end of nineteenth century and why it ultimately diverged fkom 

the English model. The division over bankruptcy law is presented by some as an 

ideological split over the future of the American economy with historians tying the rise 

and fall of bankruptcy legislation to the success of various political parties. However, 

ideology and American political parties do not provide a complete explanation and others 

have tried to identify why certain groups opposed or supported national bankruptcy 

legislation. The role of distance and credit networks is also a significant theme. Without 

national legislation, local creditors operated at an advantage. Local creditors often won 

the common law race to the debtor's assets or received preferential payments fkom 

friendly debtors. Creditors who traded on a more national basis demanded a federal 

bankruptcy act to ensure that the debtor's assets were distributed on a pro rata basis. 

Local creditors generally opposed federal legislation that interfered with local advantage. 

The changes to credit networks are part of a larger economic explanation as many 

historians have placed an emphasis on important stnictural changes to the American 

economy. One author suggests that the evolution of bankruptcy law was "'part of the 

larger transformation of American society" while another refers to the process as the 

"maturing of American capitalism"?3 The depersonalization of business and credit, the 

growth of national credit markets, and the rise of corporations were significant factors 

explaining the success of the Bankruptcy Act of 1898. The growth of interstate trade led 

to the rise of new national organizations that were able to effectively lobby for a national 

act at the end of the century. However, many of the structural changes described in the 

maturation of capitalism thesis had begun well before the end of the nineteenth century 

and other factors must be sought to explain why the United States did not obtain a 

permanent national regime until 1 898. 

A more complete explanation may be sought by examining the role of 

institutions. Although ideas and economic growth are important factors in explaining the 

93 Coleman, Debtors and Creditors in America, supra note 6 at 248; Sauer, "Bankruptcy Law and the 
Maturing of American Capitalism", supra note 2 at 3 13. 



development of policy, an institutional approach places an importance on state 

institutions as a factor in affecting the direction of policy.w The federal constitution and 

the bicameral structure of the U.S. Congress affected the course of the development of 

bankruptcy legislation. Constitutional litigation over the scope of the Congressional 

bankruptcy power and the ability of states to enact local bankruptcy laws delayed federal 

reform efforts. Bicameralism prevented consensus as political opponents occupied the 

separate houses of Congress during the latter part of the nineteenth The initial 

institutional framework therefore constrained the methods by which reform was achieved 

and ultimately affected the direction of policy?6 

English bankruptcy law must also be included within the initial institutional 

framework. English law defined the debate and had the effect of limiting policy choices 

for American legislators who sought to design a bankruptcy law more suited to local 

conditions. This part examines these themes and concludes with an evaluation of their 

possible applicability to the Canadian study. 

A Bankruptcy and Division in American Society 
A number of authors have presented the debate on bankruptcy law as representing 

ideological division within American society and have linked opposition and support of 

bankruptcy law to specific political parties.97 While the debate often turned to technical 

procedural matters and issues of jurisdiction, the "real struggle" was between 

"impersonal and barely perceived forces of system, order, and rationality and the older 

On the influence of institutions and their effect on policy development, see Emst, ''Law and American 
Political Development", supra note 3; Robertson, "History, Behaviouralism, and the Return to 
Lnstitutionalism", supra note 3 at 11 3; Thelen & Steinmo, "Historical Institutionalism", supra note 3. 

95 Hansen, The Origins of Bankruptcy Law, supra note 3 at 150. 

" E.g., Richard Sauer's paper in part uses the bankruptcy debate to "analyze the ideological differences 
associated with the divergent and divisive economic experiences of nineteenth century America". Sauer, 
"Bankruptcy Law and the Maturing of American Capitalism", supra note 2 at 298. Bankruptcy law in the 
United States has traditionally been portrayed as one of political division with Charles Warren's work 
being the classic treatment of the political history of the legislation. See Warren, Bankruptcy in United 
States History, supra note 6. 



forces of personal responsibility and respectability". The most important issues "were 

really the old versus the new, the eighteenth century versus the nineteenth"P8 

Supporters of a national bankruptcy act were promoters of rapid progression of 

commerciaI and industrial activity. This ideology was expressed by the political ideals of 

Hamiltonian federalism, the Whig Party and later the McKinley Republican party in the 

late nineteenth century. The alternative tradition of thought argued for a nation of small 

independent yeomen farmers as the focus of national development. This 'republican' 

tradition of thought found a home in the parties of Jefferson, Jackson and William 

Jennings Bryan. The bankruptcy law debates served "as a political hobby horse on which 

two opposed ideologies galloped in place for a century". The bankruptcy debates 

"revealed with unique clarity the inner workings of two opposed social paradigms that 

deeply informed nineteenth century American life".99 Underlying the debate about 

bankruptcy law was "a deep cultural division over the moral worth of a credit 
3' 100 economy . 

Specific evidence of the split over bankruptcy law can be seen in the legislative 

history. The Act of 1800 was a measure enacted by ~ederalists'~' for the "needs of the 

Coleman, Debtors and Creditors in America, supra note 6 at 286. 
' 

99 Sauer, "Bankruptcy Law and the Maturing of American Capitalism", supra note 2 at 298, 339. David 
Papke has examined in detail the history of "agrarian ideoIogyW in the context of bankruptcy reform. Papke 
notes that most important factor explaining why bankruptcy law has often had a specific approach to 
farmers is "the highly valorized image of the farmer in the dominant American ideology". He indicates that 
the idealization of the American farmer can be traced to the eighteenth century. He also argues that it is 
important to study the inter-relationship between law and ideology. He argues that agrarianism "infuses 
bankruptcy law". See Papke, "Rhetoric and Retrenchment", supra note 80. 

Weisberg, "Commercial Morality", supra note 7 at 60-61, 84. Bankruptcy law became a "partisan 
conflict fuelled by ideological disagreements over the country's political character and economic destiny". 
Mathews, Forgive Us Our Debts, supra note 8 at 97. 

lo' For a discussion of the political divisions in 1800, see Bradshaw, "The Role of Politics and 
Economics", supra note 9 at 75 1; Mathews, ibid.; Duncan, "From Dismemberment to Discharge", supra 
note 13; Frimet, "The Birth of Bankruptcy in the United States", supra note 13. 



commercial classes" and opposed by republicans.'02 In 1803, Jefferson and the 

republicans repealed the measure. In 1841, the Whig Party of Henry Clay enacted the 

second national act, which was seen as "representative of that party's program of 

centralized economic planning and rapid commercial deve l~~rnen t '~ . ' ~~  Its repeal in the 

following year was "perceived as a general repudiation of Whig policies". In 1867, the 

third statute was enacted in the interests of northern creditors seeking to collect fkorn 

southern debtors. It was repealed in 1878 during a Democratic revival. Finally, twenty 

years later, the United States enacted the Bankruptcy Act of 1898: 

[Tlhose who saw aggregated capital as the engine of national progress, and 
an increasingly regulatory state as its ally, obtained the permanent 
bankruptcy system they had sought for a century. The Democrats and 
Populists who opposed the Act of 1898 regarded its passage as confuming 
the ascension of an alien presence in our national life and signalling the 
destruction of their 'real and genuine America' of small towns and family 
farms.'04 

The underlying differences between these two paradigms become clear when one 

analyses their respective positions on the institution of credit and the larger issue of 

bankruptcy. The underlying ideals of the commercial sector fit more closely with the 

goals of bankruptcy law. Those in the merchant and commercial community tended to 

favour a utilitarian theory of contract: 

Bankruptcy exemplifies the move to regulate 'in such a manner as to render 
the use of property subservient to the public welfare.' Based on concerns of 
economic efficiency, national bankruptcy administration promised to 

Io2 In 1803, "ideological intransigence played a far greater role in the bankruptcy act's repeal than 
concerns about its utility or efficiency". Mathews, ibid. at 138. Reasons for this division in society are 
discussed in Part I . .  

'03 Sauer, "Bankruptcy Law and the Maturing of American Capitalism", supra note 2 at 296-297. See 
Warren, Bankruptcy in United Stares History, supra note 6 at 61 for a summary of arguments of those 
opposing the Bill. In 1840 a bankruptcy Bill was passed in the Senate. It did not pass the House before 
Congress was adjourned. The split over the vote in the Senate was largely geographic. The vote passed 21 
to 19, however it split, "North and East against the South and part of the West". See Warren, Banhptcy  in 
United States History, supra note 6 at 69. For a political division between the Whigs and Democrats over 
the Bankruptcy Act of 1841, see Beesley, The Politics of Bankruptcy, supra note 27. 

'04 Sauer, ibid. at 297-298. 



smooth the course of development, and thereby increase social wealth, by 
removing the impediments of an overly personalized and subjective system 
of debt collection.'05 

Further, commercial men believed in unrestrained economic activity, seeking to expand 

their networks nationally. National legislation was necessary to "knock down provincial 
99 106 barriers to commerce . The advocates of modernization "thought continentally and 

presented themselves as taking up the torch of commercial unity lighted at our nation's 

birth". Bankruptcy, therefore, was "fundamental to the growth of the national 

community".'" During the debate over the 1841 Bill, one Congressman concluded that 

previously the country was more agricultural than commercial. This prior agricultural 

era, in his view, gave rise to state laws that better corresponded with local concerns: 

But the relations of business in this country are greatly changed and 
enlarged. The modern facilities of intercourse have brought all the States 
together in a common market. The North and South are in the constant 
interchange of their products and merchandise. This is calculated to give 
national uniformity to the rules of trade and induces the necessity in the 
treatment of the relation of debtor and credit~r.'~' 

In contrast, bankruptcy law challenged many of the essential tenets of republican 

ideology. As many farmers' contracts were "face-to-face" bargains, they tended to have 

a libertarian or natural law view of contract. Debts were an "absofute moral obligation of 

the individual". Contract rights came fiom tangible property and were entitled to legal 

'05 Ibid. at 308. This view fits in with a vision of a "well regulated society" that challenged a more 
traditional and absolute view of contractual obligation. See W.J. Novak, The People's Welfare: Law and 
Regulation in Nineteenth Century America (Chapel Hill: UNC Press, 1996) at 47-49. 

Io6 Sauer, ibid. at 322. Frimet also argues that advocates of a national Act, at least in 1800 "were steeped 
in the need to shed old debt in order for impoverished traders to resume business discharged from the onus 
of paying off old debts." Frirnet, "The Birth of Banlauptcy in the United States", supra note 13 at 167. 

lo' Sauer, ibid at 323. 

log Cited in Warren, Bankruptcy in United States History, supra note 6 at 176. No date is given for 
Congressional speech. 



protection.109 Agrarians did not accept any ideal that allowed the state to release debtors 

fiom their rightful obligations.110 Agrarians also supported other forms of legislation that, 

in their view, preserved contractual integrity. Stay laws protected the vulnerable farmers 

from economic dislocation by preventing creditors from enforcing debts for a period of 

time. Stay laws preserved the status quo, it was argued, and allowed for a return to the 

contractual repayments once it was possible. These debt moratorium laws preserved the 

old order, while bankruptcy law swept away the past. Secondly, exemption laws, which 

precluded creditors fiom seizing specifically listed items of property, also found favour 

in the agricu1tural setting. Many exemptions related to farming activities and a number 

of states exempted the family homestead."' 

Republican ideology favoured a locally based economy, comprised of a 

community of independent farmers. Bankruptcy law and its federal administrative and 

judicial structure threatened to take away local control, destroying traditional values and 

community structures. Local state courts, it was argued, consisted of jurors who knew 

the local parties. Federal courts covered large districts and were staffed by alien officials 

and judges.'12 

Although values or ideals played a significant role in the debate over bankruptcy 

law, the legislative history of American b h p t c y  cannot be explained by reference 

lo' Those of the more traditional 'republican' ideology saw credit as an evil as it was transitory and 
imaginary. Sauer, "Bankruptcy Law and the Maturing of American Capitalism", supra note 2 at 296. 

'I0 See Warren, Bankruptcy in United States History, supra note 6 at 62, 73-74 summarising the 
opponent's arguments on the Act of 1841. See also Noel, A History of the Bankruptcy Clause, supra note 7 
at 139 who cites petitions opposing the Iaw based on the principle that it was immoral. For a summary of 
some of the agrarian arguments made in opposition to the Act in 1800, see Frimet, "The Birth of 
Bankruptcy in the United States*', supra note 13 at 167. 

' I '  See Goodman, "The Emergence of the Homestead Exemption", supra note 64 at 498. Goodman 
concludes that the exemption laws offered the prospects, "however illusory" that the state bbstood ready to 
protect families against the perils of the market, a promise that served to smooth the painful transition from 
an agrarian to an industrial republic". 

'I2 The proceeding three paragraphs based upon Sauer, "Bankruptcy Law and the Maturing of American 
Capitalism", supra note 2 at 303, 312; Papke, "Rhetoric and Retrenchment", supra note 80; Warren, 
Bankruptcy in United States History, supra note 6 at 15-16,21. 



only to the rise and fall of ideas. This was not an abstract philosophical debate over 

bankruptcy law. Rather, in many instances, the competing values represented underlying 

interests. For example, while supporters of bankmptcy law appealed to the value of 

growth and economic progress, bankruptcy legislation served to promote the interests of 

those engaged in commerce. First, involuntary bankruptcy offered a collection tool for 

 creditor^."^ Second, the discharge of the debtor promoted industry by returning 

businessmen to the economy."4 The discharge offered an incentive to debtors to give up 

their property by allowing a return to the productive economic stream. The discharge, it 

was argued, reduced the possibility of a debtor hiding or squandering valuable assets and 

thereby served to enhance the return to  creditor^."^ Those advocating a national act 

argued in terms of a rationalized, uniform, predictable system that would serve the 

market, facilitate credit and limit liability. As capitalism expanded, merchants required 

protection fiom the inherent risks and misfortunes of trade.lI6 

Similarly, while rural opposition to bankruptcy law was expressed in terms of 

contractual integrity, farmers also opposed badaptcy law as it affected them in their 

occasional status as creditors. Farmers were at risk when selling their crops or livestock 

to a middleman. If the middleman failed, farmers were left with an unsecured claim in 

the banhptcy necessitating a journey to a distant federal 

Sauer, ibid. at 299. 

'I4 See e.g. Daniel Webster's speech cited in Warren, Bankruptcy in United States History, supra note 6 
at 67 from 26th Cong., 1st Sess. 

Sauer, "Bankruptcy Law and the Maturing of American Capitalism", supra note 2 at 315. 

Weisberg, "Commercial Morality", supra note 7 at 60. To any that suggested that the English model 
was uncertain or open to abuse and fraud, advocates of a national Act suggested that the new American 
bankruptcy Act would be "a modem, commercially scientific advance on the English law". 

I" Sauer, "Bankruptcy Law and the Maturing of American Capitalism", supra note 2 at 303,312. See 
Papke, "Rhetoric and Retrenchment", supra note 80. See also Warren who in the review of the debates in 
1800 notes the agricultural opposition. Warren, Bunkruptcy in United States History, supra note 6 at 15-16, 
21. 



Thus while an analysis of competing values allows one to isolate the divisions 

within society, it is important to see whether or not the appeals to higher public ideals 

concealed interests that were being advanced. Further, the focus upon ideological 

differences over the discharge does not provide a complete picture. The other goal of 

bankruptcy law, the equitable division of the debtor's assets, represented not so much an 

ideological division but rather a sharp divide between local and distant creditor interests. 

B Distance and Credit Networh 
A national bankruptcy law worked to the advantage of creditors trading over 

 distance^."^ In the absence of a national act, state collection rules provided a first come 

fmt served priority regime leading to a "race of diligence".'19 Bankruptcy law, which 

provided a pro rata distribution of the debtor's assets and a prohibition against 

preferences, put all creditors, near and far, on an equal footing. This rationale for a 

national bankruptcy law was not much different from the premise behind the original 

English Act of 1542 that had established the first pro rata regime.120 Without a 

bankruptcy law debtors devised a number of ways to disadvantage distant creditors, 

No one historical work emphasizes this theme as its central argument. There are several references to 
the theme scattered throughout various sources. One author who has explicitly given credence to this 
theory in the modem context is David Carlson. Carlson argues that bankruptcy law strengthens "the hand 
of the national creditor, thereby preventing the local creditor from overcharging debtors for their loans". He 
argues that "local creditors and dishonest debtors conspire to take rents from the national credit market. 
The key structural feature of this conspiracy is the local creditor's power to pull out principal from the 
failing debtor before the national creditors can get it. Therefore, when voidable preference law, in 
conjunction with bankruptcy redistribution rules, breaks up that power, the Bankruptcy Code effectively 
empowers nationaI creditors against local creditors." Carlson concludes that "the theory that bankruptcy 
law favors national over local markets enjoys the advantage of having a close connection with American 
history". D. Carlson, "Debt Collecting as Rent Seeking" (1995) 79 Minn. L. Rev. 817 at 828,832,835. 

'I9 Hansen, The Origins of Bankruptcy Law, supra note 3 at 17. Balleisen, Navigating Failure, supra note 
39 at 142 discusses the scramble for the debtors* assets. One author, writing early in the twentieth century 
made reference to the practices that occurred just prior to the enactment of the Act of 1898. 'They can 
recall how clients have rushed into their offices demanding immediate action; how they have ... worked all 
night preparing general creditors' bills and attachments and assignments, and how when morning came 
they have found that the other fellow was ahead of them only by a few moments .... 'First come first 
served' was the idea and to the victor belonged the spoils was the result." Shelton, "Bankruptcy Law, Its 
History and Purpose", supra note 4. For a similar account of pre-1898 practices, see Vrooman, "Origin and 
History of the Bankruptcy Law", supra note 57 at 129. 

See chapter 2. 



Firstly, local debtors were well placed to conceal assets. 

congressman argued in 1841 that southern debtors placed assets "into 

One northern . 

a n a p W  and 

buried them up in the earth. Hidden assets were "lost to business, lost to commerce, lost 

to trade, lost to manufactures, and to all useful purpose". He argued'that a ~ t i o n a l  act 

would "disinter those assets fiom their burial place".'2' 

Debtors also used the priority regime of the state rules to selectively favour 

certain creditors. The delays and costs involved in bringing a lawsuit to recover a debt 

turned upon whether the debtor disputed the claim. Debtors on the eve of financial 

collapse "confessed judgments to selected creditors" allowing those claimants a priority 

claim over their assets. Debtors were not always able to fend off the claims of all 

creditors. However, as one recent study points out, debtors most easily cccircumvented the 

demands of creditors" who resided at a "comfortable distance7'. "Far flung customers" it 

was said in 1839, "'had a disturbing habit of responding to dunning letters with 

silence".ln Distance and poor communication therefore had the effect of strengthening 

the influence of local markets. Many who derived benefit fYom the conditions of local 

markets resisted any change that might weaken local control.123 

The more important problem facing distant creditors was that a debtor might 

prefer to pay "a neighbour, fellow church member, or perhaps a local bank or supplier 

whom the debtor hoped to do business with in the future".la One recent study claims: 

Financial obligations to relatives or close business associates generally 
carried more weight than debts which resulted fiom more impersonal 

12' Cong Globe app., 27 Cong., 2d sess. 179 and 480 (1841) (remarks of Sen Choate) in Sauer, 
"Bankruptcy Law and the Maturing of American Capitalism", supra note 2 at 3 16. 

Balleisen, Navigating Failure, supra note 39 at 162. 

T. Freyer, Producers versus Capitalists Constitutional Conflict in Antebellum America 
(Charlottesville: University of Virginia. Press, 1994) at 62-63 [hereinafter Freyer, Constitutional Conzict in 
Antebellum America]. 

Sauer, "Bankruptcy Law and the Maturing of American Capitalism", supra note 2 at 326; Weisberg, 
"Commerciai Morality", supra note 7 at 74. 



business transactions. Antebellum debtors cared more about the fortunes of 
people close to them. 

Few hesitated to protect the finances of a father-in-law or brother or close friend by 

paying them ahead of other creditors.12' 

The local or customary credit relationships assumed that the debtor had an 

irregular source of cash flow due to the fluctuations in seasonal markets. Local creditors, 

therefore, relied on "a mutual sense of honor to efficiently reconstruct their debts". The 

personal aspect of preferences appealed to the republican sentiments. "Debts of honour" 

to local lenders may have been repaid frst. In fact, the initial extension of credit by the 

local creditor may have been granted on the basis of loyalty and the expectation that the 

debtor would make preferential payments. Opponents of the national act feared that they 

would lose their "customary local settlements and did not want to yield greater creditor 

rights to distant creditors". Those opposing a national Act saw preferences as "a healthful 
3, 126 expression of local trust, family ties, and personal moral commitment . 

To more nationally oriented commercial interests, preferences "subverted the 

predicability of commercial relations and cheated the system out of a portion of its 

rightful returns".'27 Preferences were ''bad because they were at best inefficient, 

provincial, and perhaps sentimental anachronisms thzt blocked the development of an 

efficient national machine of credit and While national commercial 

interests accepted self-interest as the basis for conduct in the market, this self-interest had 

to be "mediated by regulatory mechanisms to direct that impulse toward the 

Balleisen, Navigating Failure, supra note 39 at 168. See also J. Ciment, In Light of Failure: 
Bankruptcy, Insolvency and Financial Failure in New York City, 1790-1860 (Ph.D. diss., City University of  
New York, 1992) at 245-263 [hereinafter Ciment, Failure in New York City]. 

Weisberg, "Commercial Morality", supra note 7 at 63,65,74. 

12' Sauer, "Bankruptcy Law and the Maturing of American Capitalism", supra note 2 at 328. 

Weisberg, "Commercial Morality", supra note 7 at 66. For a overview of the various demands for 
national legislation on the basis of discriminatory local laws, see T. Freyer, Producers versus Capitalists 
Constitutional ConJict in Antebellum America (Charlottesville: Univ. of Va Press, 1994) at 79-80. 



99 129 maximization of social wealth . Bankruptcy law with its collective proceedings and 

the ability to recover preferential payments was such a regulatory mechanism. Without a 

law that prohibited preferences debtors chose in an inconsistent way which creditors to 

repay. Choice was based on subjective matters such as honour or local custom. In a 

predictable and orderly fashion, a national act would place all creditors on an equal 

footing by setting aside preferential payments. The market could not trust private 

assignments to ensure pro rata di~tribution.'~~ 

One author writing early in the nineteenth century clearly identified the 

advantages of a national act. A uniform law would ''pierce the veil of local custom". "No 

one can transact business with a stranger residing at a distance, with safety and 

confidence, unless he has some knowledge of the peculiar laws and usages by which his 

rights may be affected."13' Following the fmancial panics of 1819, 1839, and 1857, 

urban merchants repeatedly urged Congress to enact a national bankruptcy law that 

prohibited preferences. The chief petitioners were mercantile creditors in large urban 

commercial centres such as Boston, New York City, Philadelphia, Nashville and 

Charleston. National legislation was necessary, they argued, because state laws favoured 

local debtors and encouraged preferential payments.1" 

''51 Sauer, "Bankruptcy Law and the Maturing of American Capitalism", supra note 2 at 328. 

130 Weisberg, "Commercial Morality", supra note 7 at 70. Fesseden, a congressman from Maine, during 
the debate over bankruptcy law in 1841 referred to the important theme of local and distant creditors. 
Wanen summarized his arguments in favour of a national law as follows: "Under the present insolvency 
laws, distant and foreign creditors unable to be on the watch get nothing; and local creditors in the North 
benefit by preference and attachment law." See Warren, Bankruptcy in United States History, supra note 6 
at 75. 

13' Sewell, "On at Bankruptcy Law" (1829) 1 Am Jurist 35, cited in Weisberg, ibid. at 66. It was not 
always no~thern commercial creditors who were critical of local laws. Robert Hayne of South Carolina 
introduced a Bill in 1826. "In support of the bill, it was argued that the State insolvent laws were 
inadequate, full of injustices, allowing preferences, which were invariably made by the insolvent merchant 
in favor of his bank or commercial creditor, and allowing in New England local creditors to obtain unfair 
advantages by its system of mesne attachment, so that as Hayne said, 'a distant farmer or planter stands no 
chance."' Warren, ibid at 42. 

'32 Freyer, Constitutioml Conflict in Antebellum America, supra note 123 at 87-88. 



The Act of 1841 was the first bankruptcy statute to specifically prohibit 

preferential payments to creditors. After its repeal, some states attempted to regulate the 

problem by passing statutes that prohibited the making of a preferential assignment.133 

Prohibitions against preferential paymenl were also significant aspects of the federal 

bankruptcy Acts of 1867 and 1898. One author writing shortly aRer the 1898 Act came 

into effect, reflected back upon an earlier era: 

To anyone whose mind travels back to the state of chaos which existed in 
all the states of the Union with their different laws affecting insolvency and 
bankruptcy, some states preferring local creditors to foreign ones, it is a 
immense relief .... to know that there is one universal law applying to the 
whole subject.'" 

However, it is important to note one caveat on the issue of distant creditors. With 

the growth of credit information networks late in the century, national f m s  extending 

credit were at times able to out manoeuvre local creditors and obtain first payment. 

Therefore, some national firms through investments in information were able to out wit 

their competing national creditors as well as local creditors. Their own networks 

alleviated the need for a national act. The generalization that commercial centres or 

creditors trading over great distances supported a national act must be re-evaluated in the 

context of improvements to information networks by the end of the century. 

Traditional opponents of bankruptcy were no longer able to argue that the 

legislation "was a scheme to allow the Eastern monied interests to defeat the time 

honoured ability of local creditors to satisfy their claims first under state grab laws".'35 

In fact an argument could be made that Eastern creditors no longer derived this advantage 

from bankruptcy law as they could rely on their own networks of information to ensure 

quick action. 

133 Balleisen, Navigating Failure, supra note 39 at 167. Balleisen notes that by 1853 1 1  states had 
statutes in place. 

A. Elkus, "Alleged Evils of the Bankruptcy Law" (1913) 20 Case and Comment 788 at 789. The 
same author made reference to some members of Congress who wished to repeal the Bankruptcy Act of 
1898 on the basis that local creditors should have a preference over foreign creditors. 

13' Sauer, 'Bankruptcy Law and the Maturing of American Capitalism", supra note 2 at 335. 



[Tlhe farther away the creditor may be the sharper will be his watchfilness. 
He will have his collection agents or attorneys near the debtor with a 
watchful eye upon his interests and will exercise greater vigilance than the 
nearer creditor will. In addition to this, the difference between location of 
creditors is destroyed by the wonderfd facilities that now exist for sending 
telegrams and for speedy modes of travel between all parts of the country. 
The Eastern creditor can send a telegram to his attorneys which will put him 
on the ground as quickly as the nearer debtor.'36 

John Ingalls of Kansas, who introduced a reform proposal for a national act in 1882, 

claimed that some large wholesale merchants in the main distributing centres opposed the 

act: 

For they have their agents and attorneys in the vicinity of every debtor, 
obtaining early information of approaching disaster and ready to avail 
themselves of the local machinery of State Courts by attachments or 
preferences, through which they can secure full payment of their claims to 
the exclusion of less powerful or less vigilant but equally meritorious 
creditors. Naturally, they want no bankrupt law at all."' 

Creditors who tended to support national legislation did not have adequate information 

about the debtor. Once information was obtained and creditors were able to act upon it 

through enforcement, then creditors had no need for bankruptcy legislation and were in 

fact disadvantaged by it. The costs of obtaining the information and taking legal action 

13' 31 Cong Rec 1789 (1898) remarks of Rep Henderson, cited in Sauer, ibid at 335. David Henderson of 
Iowa responded to the argument often posed that it was only the eastern interests that favoured a national 
Act. He tried to persuade Western opponents that it was in their interests to have a national Act because it 
was no longer a valid argument to say that local creditors derived an advantage by being closer to the 
debtor. "This overlooks the fact of Eastern creditors having collection agents or attorneys on the spot and 
the facilities of the telegraph". Warren, Bankruptcy in United Stares History, supra note 6 at 143, citing 
David Henderson, in 55th Congress, 1st Session March and April of 1897 in  the Senate and 55th Congress 
2d Sess. in the House February and June 1898 and March 1 1898. 

"' Warren, ibid. at 129 citing John Ingalls in 47th Congress, 2nd Sess., in the Senate, December 1882. 
See also Coleman, who in summarizing this aspect of the debate states: "[S]ome of the larger wholesale 
houses thought their debts better protected under state than national laws. They were usually represented 
by alert agents who, at the first sign of difficulty, brought suit, often obtaining full satisfaction before other 
creditors, even local ones, knew of an impending failure. Many more eastern groups supported than 
opposed enactment of a national relief law, but the 'moneyed conspiracy' allegations were rhetoric rather 
than facty'. Coleman, Debtors and Creditors in America, supra note 6 at 28. 



to preserve their position through enf'orcernent would be lost once a preferential payment 

was set aside in a bankruptcy proceeding.138 Local creditors and those creditors with 

access to information networks opposed bankruptcy legislation as it destroyed their 

advantage. The shifting fortunes of local and distant creditors, however, must be 

explained in the context of changing credit relationships in the modernization of the 

economy. 

C Economic Structural Change 
Early accounts of the history of bankruptcy law viewed its evolution as a natural 

progression, coinciding with the evolution of society and commerce generally.'39 The 

general theme of commercial growth is an important one. However, it is important to 

identify what aspects of commercial or structural economic changes necessitated a 

permanent bankruptcy law. Coleman's study suggests that several structural or economic 

changes made a national banlcruptcy law more acceptable. He concludes that, while it is 

important to trace the political, constitutional, sectional, humanitarian and practical 

considerations behind the formation of bankruptcy law, he sees the process as "part of the 

larger transformation of American society". His thesis focuses on changes in debtor- 

creditor relations over time. "[Als American life in general and debtor-creditor relations 

in particular became inexorably commercialized, depersonalized, and channelled through 

the corporate, legalistic, and institutionalized structure of commercial finance, the need 

for bankruptcy systems became imperative."'q 

Is' Sauer, LLBankruptcy Law and the Maturing of American Capitalism", supra note 2 at 337. See also, 
Warren, ibid. Therefore can one conclude that national firms who sought legislation still did not have 
confidence in their credit networks. 

ls9 "AS civilization has advanced, the statutes have been modified, repealed and re-enacted. The purpose 
has changed with the development of the law, with the growth of commercialism and with the progress of 
the world," Shelton, "Bankruptcy Law, Its History and Purpose", supra note 4. Aminoff, in comparing the 
reform patterns of England and the United States, concludes that American bankruptcy law reform was one 
of rapid adaptation, smoothing out the "rough edges of an imperfect commerce and trade". N. Aminoff, 
"The Development of American and English Bankruptcy Legislation--From a Common Source to a Shared 
Goal" (1989) 10 Statute L. Rev. 124 [hereinafter Aminoff, "The Development of American and English 
Bankruptcy Legislation"]. 

Coleman, Debtors and Creditors in America, supra note 6 at 248. 



Coleman concludes that there were four major trends in the evolution of attitudes 

towards debts and bankruptcy law. First, the depersonalization of business as reflected in 

the growth of the corporation and the institutionalization of money markets, was a 

significant trend in American history: 

Loans were not so much asked for or granted on the basis of a personal 
assessment of the applicant's 'respectability' in the old sense ... but rather 
on the basis of an impersonal evaluation of the borrower's record--balance 
sheets, evidence of assets, liabilities, inventories or sales, and the 
availability of commercial paper and other collateral that could be used to 
justify an extension of credit. This obliged the borrower to manage his 
affairs in such a way as to be able to supply independently verifiable proof 
of his credit worthiness, and it obliged the lender, now increasingly 
accountable to his employers or shareholders, to rely on such evidence so 
that if chdlenged he could justify his  decision^.'^' 

Second, the expansion of markets, fiom local and regional to a more national 

scale, contributed to the depersonalization process. Size and distance intervened and 

'customers became names on pieces of paper rather than faces and personalities".'42 

Distance created a need for a new form of business, credit bureaus. Lenders increasingly 

made decisions on impersonal credit reports1" rather than personal knowledge. Coleman 

14' Ibid. See also Mathews who argues that the decline in imprisonment for debt and individual remedies 
reflected this change. In seventeenth and eighteenth century society, "the personal nature of the economic 
transactions made default an Act of personal betrayal. Because everyone was tied in a complex web of 
obligations that pervaded the entire society, default and failure took on highly personal and pejorative 
connotations .... Imprisonment for debt was not abolished because it no longer accomplished its original 
purpose. It was eliminated because it failed to meet the needs of an increasingly complex society." 
Mathews, Forgive Us Our Debts, supra note 8 at 21 1. 

14' Coleman, ibid. at 284. See also Horwitz, The Transformation of American Law, supra note 37 at 228- 
229. One may point to literature from general business history to support the changes in the economy 
throughout the nineteenth century. One author points to literature suggesting that prior to the 1870s the 
United States was a society of island communities where business was conducted on an informal and local 
basis and that these island communities prevailed because of the weak communication systems which 
isolated communities from national influence. Railroads and the rise of national corporations weakened 
these communities. See D.A. Bellam, "The Evolution of the Government-Business Relationship in the 
United States: Colonial Times to Present*' (1993) 31 Amer. Bus. L.J. 554 at 601. 

'43 On the rise of credit reporting agencies and the decline of personal connections, see Balleisen, 
Navigating Failure, supra note 39 at 305-310; Balleisen, "Vulture Capitalism", supra note 39; J .  Madison, 



concludes that this trend led to an acceptance of the discharge as something "normal and 

routine". Debtors were no longer "people with reputations" but rather "names which 

passed across ledgers".14 

The third element in Coleman's thesis was the formalization of legal 

relationships. Grace periods and absolute forgiveness became rare as more and more 

lenders resorted to litigation to collect debts. As actions became more common, lawsuits 

for debt lost their moral quality. The rationalization of the debt collection system and the 

growth of the professional bar also contributed to the increased formalization of legal 

relationships. Bankruptcy, therefore, came to be viewed as a necessary part of this 

process. "It represented the fill flowering of the bookkeeper mentality."'" 

Finally, Coleman argues that as the nineteenth century progressed increasingly, 

"the public became fascinated by and privately envious of the man who found ways to 

enrich himself and his associates with what was formally thought to be indecent speed". 

This trend led to a shift in opinion fkom hostility to mixed indifference and outright 

approval of bankruptcy law? 

"The Evolution of Commercial Credit Reporting Agencies in Nineteenth Century America" (1974) 48 Bus. 
Hist. Rev. 164. Madison contrasts the early nineteenth century practices of merchants to rely on "personal 
ties" to the established credit reporting practices of the 1880s. 

I* Coleman, Debtors and Creditors in America, supra note 6 at 284. Local creditors may have had an 
advantage over distant creditors unless had they had good agents. Mathews also develops this theme but 
suggests that the decline of personal relationships began early in the nineteenth century. Mathews, Forgive 
Us Our Debts, supra note 8 at 222. 

14' Coleman, ibid at 285. 

Ibid. at 283-284. Hallinan also suggests that the severing "in public consciousness of the ... close 
relation between fault and default easily found its way into legal rhetoric and theory and provided a 
legitirnising framework for legislation shielding insolvent debtors from coercive collections activity". C. 
Hallinan, "'The Fresh Start' Policy in Consumer Bankruptcy: An Historical Inventory and an Interpretative 
Theory" (1986) 21 U. Rich. L. Rev. 49 at 56 [hereinafter Hallinan, "'The Fresh Start' Policy"]. Friedman 
also suggests that there was a shift in attitudes towards debt. However, it is not linked to any particular 
structural change. "Bankruptcy had originally a punitive ring. It was at one time a crime, later a disgrace. 
But in the mercantile era, the triumph of the merchant meant the triumph of a cool neutrality toward debt" 
Friedman, The History of American Law, supra note 25 at 27 1. 



Sauer ako argues that the United States finally settled on a permanent bankruptcy 

act in 1898 because of changes in "social and economic structure that rendered 

bankruptcy administration of broader practical utility while undermining the traditional 

normative arguments against it". By the 1890s the relative importance of agriculture 

declined with more wealth being generated by commerce and manufacturing than by 

farming. Businesses began to take a longer and more informed view of debtor creditor 

relations. No longer were depressions seen as aberrations of speculation but rather as 

more natural phenomena. Permanent bankruptcy laws were required to deal with this 

ongoing problem. Temporary discharge laws were no longer practical. 

Further, the passage of the 1898 Act reflected the expansion of communication 

and transportation networks on a national scale. Geographic barriers fell and national 

legislation became essential. The growth of credit information gathering organizations 

assisted in the spread of credit on a more national basis. By the end of the century an 

information industry was established: 

Federal bankruptcy administration was a logical outgrowth of these 
developments in transportation, finance and commercial organization. 
Many corporations had grown so geographically extensive and financially 
complex that to administer their bankruptcies through a jumble of 
overlapping and conflicting state court actions was obviously impractical. 
Further, the administrative resources necessary to adequately address their 
insolvencies were beyond what many states could muster. 

The evolution of bankruptcy law was symbolic of the maturation of American capitalism: 

That this tradition of conflict would at last be resolved in favor of a 
permanent system of bankruptcy administration ... was the result of changes 
in social and economic structure that rendered bankruptcy administration of 
broader practical utility while undermining the traditional normative 
arguments against it. By the 1890s, most Americans no longer made their 
living fi-om agriculture, and most of our national wealth came not fiom 
farming but fiom commerce and manufacturing.'" 

One recent study argues that the growth of inter-state trade and a change in how 

goods were distributed led to a change in the "expected net benefits of bankruptcy 

14' The above paragraphs referring to Sauer's work are based upon Sauer, "Bankruptcy Law and the 
Maturing of American Capitalism", supra note 2 at 330-335. 



legislation".'" With the growth of national trade greater numbers of creditors'" 

experienced the difficulty of operating under the diverse state collection laws. 

Ascertaining the numerous state laws proved costly. Distant creditors were not well 

placed to seize assets in a lace of diligence and faced the additional problem of payments 

by the debtor to preferred local creditors. 

If interstate trade led to an increased expected benefit of bankruptcy laws, 

additional changes at the end of the century also led to a relative decline in the cost of 

seeking legislation. For the frst time demands for federal legislation were organized on 

a national basis. During the last three decades of the nineteenth century, the growth of 

trade and commercial associations made possible the formation of national organizations 

'Yo draft and lobby for bankruptcy legislation". These trade associations, formed for a 

variety of other reasons such as distributing information about their particular industry or 

promoting business, provided a means by which like minded groups could come together 

and demand federal legislation. The names given to these new organizations reflected 

their national character: The National Convention of Boards of Trade, The National 

Bankrupt Law Convention of Commercial Bodies, and the National Convention of the 

Representatives of Commercial Bodies. The Act of 1898 was largely based on a Bill 

drafted by the this latter group in 1889: 

Never before had creditors played such a large role in the demand for 
bankruptcy legislation, nor had there existed any sort of national, or even 
regional, organization to lobby for bankruptcy legislation ... And unlike 

The following is based upon Hansen, The Origins of Bankruptcy Law, supra note 3 at 70-97. 

'49 A change in the way in which goods were distributed increased the number of creditors likely to 
benefit from a national law. In the years immediately following the Civil War retailers relied on general 
wholesalers as the main or in many cases the sole source of supply and credit. General wholesalers did not 
advocate a national bankruptcy law as they were not disadvantaged by the first-come-first serve state law. 
The decline of general wholesalers and the growing trend for retailers to purchase goods from a wide 
variety of manufacturers and specialist wholesalers, meant that retailers received credit from a number of 
sources. Manufacturers and specialist wholesalers were troubled by the race of diligence rubs as they 
competed with multiple creditors and therefore demanded a national bankruptcy law which provided for a 
pro rata distribution of the debtor's assets. bid. 



previous laws, the bill was initially drafted by business interests rather than 
by legislators. lM 

The economic and structural changes noted by Coleman and Sauer did not, however, 

suddenly emerge at the end of the nineteenth century. More recent historical studies of 

bankruptcy law have more explicitly integrated their findings within the historiography 

of economic devel~~ment. '~' 

The "market revolution" which has been described by one historian as the growth 

of a national economy defined by "an expansion in long-distance money transactions 

among strangers?'152 began well before the end of the nineteenth century. Many of the 

economic developments traced by Coleman had their origins in the: antebellum period. 

Improved transportation links with the consequent creation of more integrated credit 

markets; the emergence of manufacturing for mass markets; and specialization within 

marketing and distribution, can all be traced to developments that began during the first 

six decades of the nineteenth century.lS3 A recent study of fmancial failure in New York 

City illustrates that the shift away from traditional forms of personal credit relationships 

to more modern credit bargains began during the period of 18 15- 1845. Credit reporting 

lS0 Hansen, The Origins of Bankruptcy Law, supra note 3 at 10. See also pp 18-20,77,98-100, 150-151. 
The role of interest groups is also raised by Sauer, "Bankruptcy Law and the Maturing of American 
Capitalism", supra note 2 at 332; Friedman, The History of American Law, supra note 25 at 550. 
Strengthening of Procedure in the Judicial System, Report of the Attorney-General on Bankruptcy Law and 
Practice, 72d Congress, 1st Sess., Senate, Document No. 65 (February 24, 1932) at 58. Other organizations 
also contributed to the cause in a more general way. The American Bar Association was founded in 1878 
and its founding charter of 1878 included a clause which referred to advancing uniformity in legislation. 
HaH, The Magic Mirror, supra note 58 at 208; Friedman, The History ofAmerican Law, supra note 25 at 
550. 

15' See eg, BalIeisen, "Vulture Capitalism", supra note 39; Balleisen, Navigating Failure, supra note 39 
at 23-26, 34; S. Sandage, Deadbeats, Drunkards, and Dreamers: A Cultural History of Failure in America 
1819-1893 (Ph.D. diss., Rutgers University, 1995) at 28 [hereinafter Sandage, Cultural History of Failure 
in America]; Ciment, Failure in New York City, supra note 125. 

Is2 Sandage, ibid. at 27-28. 

lS3 Balleisen, "Vulture Capitalism", supra note 39 at 475; Balleisen, Navigating Failure, supra note 39 at 
26. 



agencies, which Coleman signals as an important factor in the depersonalization of credit, 

emerged during the 1840s. By the 1850s business became increasingly tied to the 

corporate form.'" 

Despite these major economic changes during the fnst half of the nineteenth 

century, a permanent solution was not established until the end of the century. The 

erratic pattern of national banlauptcy legislation did not match early indications of a shift 

to a more modern economy and contrasts with the more evolutionary response to 

structural changes in other areas of commercial l a d 5 *  Either there was insufficient 

economic growth and the lack of a true national economy to support a federal law until 

1898 or there were other impediments to reform. 

It might be argued that there was not sufficient economic change across the 

country to support a national law until later in the century. Some areas of the country, for 

example, would have been beyond the reach of the market changes and likely continued 

to trade on the more traditional ethic of personal exchange.156 One historian points out 

'" Ciment, Failure in New York City, supra note 125 at 21-116. Ciment concludes that during the 
antebellum years, the financial community had expanded to the point that it was "impossible for the kind of 
personal, face to face encounters typical of the 18th century" at 185. Further, see Bruce Mann's detailed 
study of pre-revolutionary Connecticut which illustrates the growing formalization of credit relationships 
signified by the decline of the more personal book debt relationship and the growth of formal written debt 
instruments. Mann acknowIedges that this did not mean the end of impersonal transactions but suggests 
that a dual approach be adopted. "It is important to emphasize the juxtaposition of muhilayered and 
instrumental relations rather than a dichotomous succession from one to the other." Book debts shared the 
stage with more formal debt relationships. B. Mann, Neighbours and Strangers Law and Community in 
Early Connecticut (Chapel Hill: UNC Press, 1987) at 10-46. See in particular his discussion of dual 
developments at p.41. See also See B. Mann, "Law, Legalism and Community Before the American 
Revolution" (1986) 84 Mich. L. Rev. 1415. 

Ciment argues that the erratic trajectory of commercial law contrasted with legislative and judicial 
developments in tort, negligence and contract "which were moving consistently in the direction of 
promoting rapid economic development". Ciment, ibid. at 186,266. 

BalIeisen, Navigating Failure, supra note 39 at 18 1. Coleman does acknowledge that traditional 
attitudes or respectability remained in smaller petty transactions. In particular he suggests these attitudes 
survived in localized transactions involving petty retailing, customized crafts, and farming. These groups 
tended to cling to older attitudes. Coleman, Debtors and Creditors in America, supra note 6 at 284. Among 
the working class, families still extended loans to kin. See E. Rotella & G. Alter, "Working Class Debt in 
the Late Nineteenth Century United States" (1993) 18 J. Farn. Hist. 11 1 at 1 12. 



that even as late as the 1860s "a dual economy existed in which local and national market 

relations coincided". Economic development spread unevenly across different regions 

and industries."' 

Additionally it might be argued that the older notions of personal responsibility 

continued to influence urban areas that had embraced the new credit markets. Historians 

of the "'market revolution' have found that the diffusion and maturation of a market 
39 158 economy was a complex, uneven process that generated ambivalence and resistance . 

Older norms of pre-market culture and the moral obligation to repay debts did not 

disappear overnight as many resisted the advance of maket values. For example, rather 

than viewing the emergence of credit reporting agencies as evidence of a new impersonal 

economy, Sandage argues that credit reports were more than just balance sheets and 

contained vast amounts of information relating to the character of the debtor. The moral 

judgments found in credit reports were attempts by the agencies to preserve "the 

conventions of doing face-to-face business in an increasingly long distance economy". 

The agencies sought to "create an imagined community of national commerce that would 

re-inforce connections between character and financial success". This continued 

influence of older norms suggests that moral obligation may have been an obstacle to 

badnptcy law reform in the antebellum period and beyond. '" 
While economic explanations can account for the emergence of a national law at 

the end of the century, the factors which signifjl the emergence of a more modem 

national economy began to emerge well before 1898. This suggests that there may have 

lS7 Freyer, Constitutional Conflict in Antebellum America, supra note 123 at 9. The persistence of local 
markets perpetuated in some areas of the country, what Tony Freyer has called, "associational" market 
relations. See pp 1 1-39. 

Goodman, 'The Emergence of the Homestead Exemption", supra note 64 at 473. 

lS9 However, one should not ignore the role of these reports in the wider, more national market economy. 
While the goaI of credit reports was to give confidence to the creditor "equivalent to a personal 
acquaintance" Sandage acknowledges that the promise was not to re-capture a "lost world of trust and 
community". Rather, it was an attempt to "project those values onto the larger, more profitable venue of a 
national market". Credit agencies were part of the new market and sought to "commodify" character 
through reports which could be bought and sold on the open market to facilitate future extensions of credit. 
Sandage, Cultural History of Failure in America, supra note 151 at 85-87; 272-289. 



been other impediments to the implementation of a lasting national bankruptcy law. 

Economic change therefore is not a complete explanation and must be considered in light 

of other institutional factors which impeded reform. 

D Institutional Factors 
Institutions are a significant factor in determining bankruptcy policy. Initial 

institutional structures "constrained people's choices'' and affected the methods by which 

national bankruptcy reform was achieved at the end of the century. For example, 

federalism and constitutional litigation impeded reform. In addition, the legislative 

system was also relevant as demands for bankruptcy legislation had to be channelled 

through a bicameral legislature which was often politically divided.'" However, before 

examining these specific institutional factors it is first important to consider another 

element that constrained or limited policy  choice^.'^' In many ways, English bankruptcy 

law defmed the debate over bankruptcy law before the middle of the century. 

I The Lasting Im~act of English Bankruptcv Law 
Some modern studies argue that the United States has always shown a greater 

concern for the debtor while English bankruptcy law has historically been based on the 

concerns of creditors.'" It is all too easy to point to current legislative differences 

between American and English banlmuptcy law'63 and suggest that the variances can be 

I* See Hansen, The Origins of Bankruptcy Lnw, supra note 3 at 150. Hansen explicitly adopts an 
institutional approach in his analysis of U.S. Bankruptcy law. However, his thesis does not discuss in detail 
the constitutional litigation, nor does he address the issue of impact of English law as a constraint on 
reform. Other sources, while acknowledging the impact of federalism do so outside any form of 
institutional analysis. I rely on other secondary literature to illustrate the impact of federalism and English 
law. 

16' On the influence of past policy choices and policy inheritances, see R.K. Weaver & B.A. Rockman, 
"Assessing the Effects of Institutioiis" in Weaver & Rockman, Do Institutions Matter?, supra note 3 at 36. 

J o s h  "Bankruptcy: Anglo-American Contrasts", supra note 91; Aminoff, "The Development of 
American and English Bankruptcy Legislation", supra note 139; Honsberger, "Bankruptcy: A Comparison 
of the Systems", supra note 91 at 133; Flint, "Bankruptcy Policy", supra note 40 at 524-5. 

 wood*^ survey of modern legislation concludes that the United States legislation is more pro-debtor 
than English law. P. Wood, Principles of Interntiom1 Imlvency Law (London: Sweet & Maxwell, 1995) 
at 8. 



supported throughout history.'M However, one must examine the historical record to 

determine whether concern for the debtor predominated throughout American history. 

As illustrated by the legislative history, English bankruptcy law influenced early 

American legislation and must be seen as an important element in influencing legal 

change. 

The United States looked to England as a model for its fnst bankruptcy law and 

the colonial experience does not suggest a wide acceptance of liberal bankruptcy laws. 

In fact, Americans debating bankruptcy law at the end of the eighteenth century 

borrowed extensively fiom the English bankruptcy law: 

Federalists and Jeffersonians did not create the positions they took on the 
bankruptcy question. Both sides drew extensively upon pre-existing beliefs 
and arguments to support their respective stances. The Jeffersonians 
appealed to English and American insolvency law precedents while 
ignoring or criticising England's banlavptcy system. The Federalists, 
meanwhile, relied heavily on contemporary English bankruptcy Iaw in 
formulating their own arguments and legislation. This second factor 
ultimately proved even more influential than party hostility in shaping the 
course and content of early bankruptcy debates?' 

Federalists invoked the English example, pointing out that bankruptcy laws were 

"indispensable to aspiring and established commercial countries". Further, several 

hundred years of English bankruptcy law provided a powerful precedent. Federalists 

E.g., one author suggests that the central justification for the discharge is "founded on a natural law 
theory of moraIityn. The moral approach, which emphasizes human dignity, "is closely associated with the 
actual historical development of debtor's protection in this country and with the fundamental precepts 
underlying the formation of our nation". Flint, "Bankruptcy Policy", supra note 40 at 524-5. Compare 
Olmstead who argues that the discharge was only an incidental policy of bankruptcy and that its main 
features were distribution and administration. See Olmstead, "The Development of Bankruptcy Law", 
supra note 82. 

Mathews, Forgive Us Our Debts, supra note 8 at 105. Mathews concludes after reviewing the debate 
over the legislation in the 1790s that "neither Federalists nor Jeffersonians created the positions they took 
on the bankruptcy question. Rather they co-opted older assumptions and traditions that proved remarkably 
compatible with their own distinctive belief systems". Bradshaw concludes that Congress did not draft 
bankruptcy legislation ''upon a dean slate". Legislation would be judged against "preconceived notions" 
of the form it should take based upon earlier English and colonial efforts. Bradshaw, "The Role of Politics 
and Economics", supra note 9 at 740. 



appealed to the fact that bankruptcy law, while setting aside creditors' rights, actually 

enhanced creditors' interests "as a whole", forcing a distribution to all creditors "without 

favouritism". Federalists appealed to the English experience because of the "lack of 

indigenous precedents". Few colonies had enacted banlcruptcy laws, thus forcing 

Federalists to "imitate contemporary English law". Jeffersonians also made reference to 

the English model. However, they argued that it was not acceptable to the circumstances 

of the United States. The United States, they argued, was an agrarian nation. A statute 

which created an artificial distinction between merchants or traders and others was not 

suitable to a country where occupations were not sharply defined. Further, Jeffersonians 

referred to the English model and argued that bankruptcy Iaws breached "sacred contract 

obligations".'" In many ways therefore, English bankruptcy law defmed the t e r n  of the 

debate.I6' 

Despite some of the early colonial laws on the subject which allowed voluntary 

procedures and applied to a broad class of debtors, advocates of a national bankruptcy act 

sought an English law. Colonists were heavily dependent on English trade and therefore 

"wanted the compatible, creditor orientated 'English style' system, whereby miscreant 

merchants and traders could be punished if they broke the rules". The Act of 1800 

'" Mathews, ibid. at 108-1 1 1. See also Olmstead who notes that the origins of the actual bankruptcy 
clause in the constitution were possibly influenced by England. He notes that the Pickneys and Rutledge of 
South Carolina were the fathers of the bankruptcy clause. Both were trained in England at  the Temple. See 
Olmstead, "The Development of Bankruptcy Law", supra note 82. 

16' Mathews, ibid. at 135-137. However, Mathews argues that eventually, the English model as a 
precedent became more of a liability than a strong foundation. While the English legislation shaped the 
scope of the debate, transplanting a well established model to an emerging nation created difficulties. 
According to Mathews, English bankruptcy law rested on a firm ideological consensus based on 
mercantilism. Bankruptcy law existed in England to benefit the merchant class and was limited to traders. 
Once transplanted to the United States, the ideological consensus was removed. Americans remained 
deeply divided over whether to have a bankruptcy law. Further the artificiaI trader distinction was 
inappropriate in the emerging nation's structure of ''fluid and inexact occupational structure". 





2 The Constitution 
The institutional structure of the federal constitution played an important part in 

the history of American bankruptcy law.'" It is important to acknowledge the 

importance of the constitutional struggle and examine how the interpretation of 

bankruptcy clause changed over time. However, perhaps what is more significant is to 

identify how the constitution affected both the substance of the law and the timing of 

various legislative initiatives. B a h p t c y  law was not just debated on its merits, but the 

subject became entwined in constitutional conflict both in terms of the relevance of 

English law and in relation to the ambit of state powers. 

The very structure of federalism ensured that federal attempts to enact legislation 

would be challenged on the basis of interference with local control. Tony Freyer's recent 

work argues that "constitutional principles shaped the rules governing credit" and 

sustained what he calls "associational market relations". Interpersonal bonds that 

governed credit relationships were stronger in local markets. The "locally orientated 

associational economy was at odds with the demands of big corporate and mercantile 

enterprises tied more directly into the national market". Local producers turned for 

protection to "local governmental institutions and the constitutional values they 

represented". 

In contrast to the highly centralized regimes of England and Europe, Americans 

"tenaciously adhered to a belief in local control". In England, national business interests 

governed English policy ensuring that bankruptcy law favoured national creditors. In the 

United States the federal system facilitated local control and "made it impossible for the 

Act by the President in 1873. However, Toof rejected the English rule of intention base preferences. See 
discussion in Weisberg, "Commercial Morality", supra note 7 at 81-82 and Glenn, ''The Diversities of the 
Preferential Transfer", supra note 21 at 537. English authorities are critically examined in Re George W. 
Hall 4 Amer. Bank.. Rep. 67 1 (W.D. N.Y. 1900). 

In One author has likened the bankruptcy clause of the United States constitution to a cloak which was 
designed to "protect the bitter winds of misfortune and the cruel assaults of his creditor". While the cloak 
was to be of uniform application, "neither pattern or material was specified" leading to constitutional 
uncertainty and conflict. Noel, A History of the Bankruptcy Clause, supra note 7 at 8. Charles Warren aIso 
notes the importance of the constitution in the history of bankruptcy law. In Warren's view the bankruptcy 
clause evolved as the needs and interests of the Nation changed. Warren, 
History, supra note 6 at 8-9. 

Bankruptcy in United States 



United States to follow the English example". It was in response to the problem of local 

control that national merchants pushed for a federal law. The fact that their efforts failed 

during the antebellum period, was "a measure of the strength of the locally orientated 

associational economy". Localism "helped defeat federal legislation*'. Opponents of a 

federal Iaw opposed "subjecting the administration of debtor-creditor relations to 

centralized authority". Resort to the federal judiciary, "like the unitary administrative 

process that existed in England" discouraged local voluntary settlements between debtors 

and creditors. A centralized federal bankruptcy system "threatened the constitutional 
9, 174 ideal of limited public and private power . 

If federalism from a more general perspective weakened the efforts of supporters 

of a national law, constitutional litigation also impeded reform and affected how 

Americans defined bankruptcy law. The constitutional arguments over the validity of 

state bankruptcy legislation eventually led to a reformulation of how one defined 

bankruptcy law, opening the door to a bankruptcy law that encompassed all types of 

debtors. Article I, section 8 gives Congress the authority to "establish uniform laws on 

the subject of Bankruptcies throughout the United States". The first U.S. Bankruptcy Act 

of 1800 mirrored English legislation "due to the largely erroneous belief that the 

Congress was restricted to conformity with the only well-defined system with which it 

was Many argued that the Congressional power was limited to passing a 

law modelled on "the English bankruptcy system as the Constitution's .framers and 

ratifiers knew it". Therefore the jurisdiction of Congress, according to this theory, only 

extended to legislation that was involuntary and restricted to traders. Voluntary 

'" Freyer, Constitutional Conflict in Antebellum America, supra note 123 at 9, 11,21,38,85-87. 

'75 Noel, A History of the Bankruptcy Clause, supra note 7 at 124. See also Tabb, "The Historical 
Evolution of the Bankruptcy Discharge", supra note 17 at 345, "indeed it was a commonly held view at the 
time that the English law extant at the time of the adoption of the Constitution defined the outer limits of 
permissibie bankruptcy legislation." See also Frimet, 'The Birth of Bankruptcy in the United States", 
supra note 13 at  165; "The strict constructionists in the United States maintained that the word 
'bankruptcy' as used in the constitutional grant to Congress should be limited in meaning to the narrow 
English sense." W. Dunscomb, "Bankruptcy: A Study in Comparative Legislation" in Studies in History 
Economics and Public Law Vol11 Number 2 (Columbia, New .York 1893) at 140. 



proceedings and legislation that provided a discharge for all types of debtors, it was 

argued, was beyond the competence of the federal government.176 This view "broke 

down only gradually in the nineteenth century".17' 

Two state bankruptcy laws enacted in the early nineteenth century in New York 

and Pennsylvania did not adopt the English model of an involuntary regime that was 

restricted to traders. As these state laws came under attack for violating the 

constitutionality of the bankruptcy clause and impairing contracts, attention focused on 

whether or not these were true bankruptcy laws as they were not limited to traders. In 

Sturges v ~ruwninshield'~~ lawyers arguing in favour of the law's validity stated that the 

New York legislation was not a bankruptcy law as it did not limit its application to 

traders. Lawyers in opposition argued that the legislation was a bankruptcy law as it 

discharged debts. While this specific point was not decided in Sturges, the decision in 

Ogden v ~ a u n d e r s ' ~ ~  upheld the validity of a New York law which discharged debts. 

Thus the Supreme Court had transformed the definition of a bankruptcy law. The 

decision: 

effectively severed prospective legislation from the economic and legal 
precedents of the past. The old assumption that bankruptcy law only 
applied to those in the business of buying and selling was cast aside. So 
was the belief that true bankruptcy laws operated only involuntarily upon 
the bankrupt. A new definition of bankruptcy law was born: Any law that 
discharged debts and forced creditors to accept a proportionate dividend of 
the debtor's remaining property was a banlavptcy law." 

176 Balleisen, Navigating Failure, supra note 39 at 188. 

ln Tabb, 'The Historical Evolution of the Bankruptcy Discharge", supra note 17 at 345. 

17' 4 Wheat. 122 (1819) discussed infra. 

12 Wheat. 213 (1827) discussed infra. 

I* Mathews, Forgive Us Our Debts, supra note 8 at 159, 163-164, 227. The United States in 1841 was 
free to adopt a new model of bankruptcy law which was voluntary and was not limited to traders. On the 
evolution of voluntary proceedings in the United States, see McCoid, "The Origins of Voluntary 
Bankruptcy", supra note 9. McCoid suggests that Marshall's dicta in Sturges, which seemed to indicate 
that Congress could authorize voluntary proceedings, planted the seed (at 379-381). Frimet argues that "the 
real work of the Banlcruptcy Act of 1841 was done, however, before its repeal". Frimet points out that as 
voluntary bankruptcy had never been tested by the Supreme Court on constitutional grounds, it could 



While Ogden may have helped in throwing off the restrictions of the English 

model,'81 it also had the effect of delaying the need for a federal act. The Supreme Court 

in Ogden m e r  "facilitated seven decades" of experimentation in state legislation by 

ruling "that state insolvency laws remained in effect during periods when there was no 

federal bankmptcy legislation".'" The sanctioning of state action in the badauptcy field 

"severely hindered efforts to create a federal law". The immediate impact "was to 

diminish the chances of producing a viable national act by opening up new possibilities 

on the state level".la3 The decision confirmed the belief of the opponents of national 

bankruptcy legislation that state laws were "sufficient to deal with the relations of debtor 

and creditor, and that there was no need of an exertion of a National power".184 

Constitutional disputes therefore impeded federal reform.'85 

survive and influence the direction in 1867. Frimet, "The Birth of Bankruptcy in the United States", supra 
note 13 at 180. 

''' However, some continued to believe that Congress was restricted to enacting involuntary legislation. 
In 1842, one Missouri judge declared the Act of 1841 unconstitutional. The decision was overturned on 
appeal. See R e  Klein 14 F.C. 716 (C.D.D. Mo 1843) which upheld the validity of the 1841 Act. However, 
the appeal was not decided until after the Act of 1841 was repealed thus denying residents of Missouri 
access to the Act of 1841. See Balleisen, Navigating Failure, supra note 39 at 206-7; Plank, "The 
Constitutional Limits of Bankruptcy", supra note 9 at 538 and Beesely, Politics of Bankruptcy 1837-45 at 
128-131. 

Boshkoff. "Limited, Conditional and Suspended Discharges", supra note 86 at 11 1. Warren similarly 
concludes that the impact of Ogden strengthened opponents of a national Act. See Warren, Bankruptcy in 
United States History, supra note 6 at 51. "Naturally, this decision struck a major blow to those who sought 
to have a national bankruptcy law as it bolstered the argument that the states should govern this area 
themselves." Frimet, "The Birth of Bankruptcy in the United States", supra note 13 at 174. See also 
Duncan, "From Dismemberment to Discharge*', supra note 13 at 219-220. 

'83 Mathews, Forgive Us Our Debts, supra note 8 at 179-180. 

Warren, Bankruptcy in United States History, supra note 6 at 51. 

la5 See also Balleisen, Navigating Failure, supra note 39 at 188; Balleisen, "Vulture Capitalism", supra 
note 39 at 478. 



The upholding of the validity of state legislation earlier in the century affected the 

ultimate form of the legislation in late nineteenth century and explains why the 1898 

legislation broke from English tradition by abandoning the conditional discharge. While 

the weakness of diverse state laws ultimately provided an impetus for a national act,'86 

one author speculates that if state laws had been invalidated by the Supreme Court the 

history of American bankruptcy law would have been very different. A national 

bankruptcy act, passed early in the nineteenth century on the heels of a decision 

invalidating state laws, would have been passed before "the development of a powefil 

alliance between debtors and sectional interests". Because American history unfolded as 

it did, Congress was in 1898: 

free to consider another objective for bankruptcy proceedings-the return of 
the honest debtor to productive society, free of the continuing control of 
both the bankruptcy court and creditors. Earlier in the nineteenth century, 
this country might well not have been ready to ignore the possibility of 
using bankruptcy as a collection device.'87 

The American discharge, therefore, abandoned the connection between payment to 

creditors and the release of debts.'" Further, by the turn of the century there was no 

Ogden did not open the door very widely for state intervention. The actual decision prohibited states 
from enacting legislation which discharged pre-existing debts. Further, state laws could not discharge out 
of state debts. These limitations, Matthews argues, in the long run revived the need for a national Act. It is 
likely that the flaws in the limitations in state powers were not immediately recognisable and only after the 
lapse of time or further financial panics did the need for national legislation become apparent. See 
Mathews, Forgive Us Our Debts, supra note 8 at 187-188 Seidman, "Development of Bankruptcy 
Legislation", supra note L at 29; Hallinan, "'The Fresh Start' Policy", supra note 146 at 59; Shaiman, "The 
History of Imprisonment", supra note 10 at 225. Coleman notes that there was not an immediate rush by 
the states to legislate. Within states, the same sectional battles at play on the national front played 
themselves out within state borders, pitting rural against urban. See Coleman, Debtors and Creditors in 
America, supra note 6 at 34-36. 

Boshkoff, 'limited, Conditional and Suspended Discharges", supra note 86 at I 1  1. 

Boshkoff argues that at the end of the nineteenth century, the expanding western frontier led to a 
"sectionalism that favoured Debtor interests". This sectionalism forced a Congressional compromise 
between creditor and debtor interests. Those seeking a permanent national Act did not have the votes and 
"were willing to yield to debtors the right to institute voluntary proceedings and to abandon the conditional 
discharge rules". The break from English tradition was made in 1898 "without the slightest expression of 
regret". Boshkoff, "Limited, Conditional and Suspended Discharges", supra note 86 at 110. See also 112. 



longer any constitutional uncertainty as to the scope of the federal power.189 Federalism 

therefore affected the timing and substance of American bankruptcy law. 

3 Bicameralism 
Political structure was also an institutional factor which inhibited reform. The 

extent to which the authority of the government is unified or fragmented is a crucial 

factor. Not only is it significant to consider how power is divided between the central 

and state governments but it is also relevant to consider whether powers are unified 

within a level of 

The bicameral legislature had a significant impact on the timing of bankruptcy 

legislation in the last part of the nineteenth century. Demand for a national bankruptcy 

law arose immediately after Congress repealed the federal Iaw in 1878. During the 1880s 

and 1890s, Congress debated numerous reform Bills but no law was enacted until 1898. 

The near twenty year delay can be attributed to the fact that political control of the two 

chambers of Congress was split between the Republicans and Democrats for most of the 

1880s and 1890s. Each of the parties supported banlavptcy law during the 1880s and 

1890s but each sought a different form of legislation. The Democrats were unwilling to 

accept a Bill with involuntary bankruptcy while the Republicans found a purely voluntary 

Bill unacceptable. An analysis of the voting records in a recent study shows that 

throughout the 1880s and 1890s votes split along party lines. The near twenty year delay 

in adopting a national act at the end of the century "arose out of the inability to f'lnd a 

Hallinan argues that the Iack of Congressional activity on bankruptcy law prior to 1898 "deferred any 
authoritative judicial pronouncement on the constitutional scope of 'bankruptcy' until the beginning of the 
twentieth century. By that time, the expansion of the tern to include debtor relief measures had been so 
often stated, and concepts of federalism had so radically changed, that the correctness of the expansive 
view could by affirmed by the Supreme Court as 'really not open for discussion."' Hallinan, "'The Fresh 
Start' Policy", supra note 146 at 60. The United States Supreme Court upheld the validity of the Act of 
1898 in Hanover Nat'l Bank v Moyses 186 U.S. 18 1 (1902). In 1874 it previously had upheld the validity 
of the 1874 composition amendments. See In re R e i m  20 F.C. 490 (S.D.N.Y. 1874). Plank, 'The 
Constitutional Limits of Bankruptcy", supra note 9 at 539. 

On the importance of political structure, see Robertson, "History, Behaviouralism, and the Return to 
Institutionalism*', supra note 3 at 137. 



bipartisan compromise and the split in partisan control of the two 

congress. ''I 

Conclusion 
The achievement of a lasting national bankruptcy law in 1898 

chambers of 

ended a near 

century of failed reform efforts. The earlier Acts of 1800, 1841 and 1 867 had all been 

repealed shortly after their enactment. State laws continued to govern debtor creditor 

relationships during the long absences of a national bankruptcy law. The establishment 

of a national law in 1898 was not a gradual evolution as reforrn throughout the century 

oscillated between creditor and debtor orientated acts. The cycle of national legislation 

followed by repeal provides a contrast with the English experience where bankmptcy 

laws were continuously in place. Several studies have attempted to account for the 

failure of American bankruptcy legislation throughout the nineteenth century and have 

offered a number of different explanations. 

Historians have emphasized the deep division in values that the bankruptcy law 

debate represented. Rural values, which emphasized the importance of personal 

responsibility and trust, competed against notions of material progress and rapid 

economic expansion. These ideals found representation in various political parties 

throughout the nineteenth century. Bankruptcy law, however, was not a disinterested 

debate about values. Expressions of support or opposition to bankruptcy law, while 

couched in terms of larger values, concealed underlying interests advocating reform or 

repeal. 

Therefore a more complete explanation of the evolution of American bankruptcy 

law examines the particular interests affected by repeal. Bankruptcy law divided local 

and distant creditors. Creditors who extended credit over distances sought a national law 

that distributed the debtor's assets on a pro rata basis and prohibited preferences. 

National bankruptcy legislation destroyed local creditor advantage. This tension between 

local and distant creditors took place within the context of a modernizing economy and 

several authors have emphasized the importance of economic change as an explanation 

for the emergence of a national act at the end of the century. The depersonalization of 

19' Hansen, The Origins of Bankruptcy Law, supra note 3 at 6, l9-21,13S-l42. 



credit relationships, the growth of corporations and interstate trade, and the rise of 

national organizations committed to reform all contributed to the emergence of the 

legislation in the late nineteenth century. 

The rise and fall of local and distant or national creditors can be linked, therefore, 

to the changing nature of the economy. The maturation of American capitalism theory, 

however, does not explain why legislation did not emerge earlier when many of the 

economic factors, which are alleged to have contributed to success in 1898, were already 

present before the end of the century in many areas of the country. A more complete 

explanation therefore must take into account possible impediments or constraints on 

reform. Institutional factors such as federalism played a significant role in the history of 

bankruptcy legislation. The Supreme Court decision of Ogden v. Saunders in 1827 

relieved the immediate need for a national Act as it reinforced the belief that state 

legislation was adequate to deal with debtors. 

The study of the American historical literature reveals a number of themes that 

will be important for the study of Canadian bankruptcy law and assists in answering the 

question of why Canada abandoned the field of bankruptcy law for nearly forty years. 

The role of ideas, the clash between local and distant creditors, the changing nature of the 

economy and federalism all provide areas of inquiry for the Canadian study. For 

example, if one accepts that the United States achieved national legislation in 1898 due to 

the advanced state of its national economy, an inquiry must be made about the nature of 

the Canadian economy at the end of the nineteenth century. 

Further, in the United States the growth of a national economy led to the 

formation of new commercial organizations which lobbied for legislative change at the 

end of the nineteenth century. It will be significant to identifi when similar interest 

groups emerged in Canada and whether Canada's delay in enacting legislation until 19 19 

can be linked to the later emergence of similar national interest groups. 

Political and constitutional institutions are also relevant. The stronger institutional 

point of comparison is the shared federal constitutional system. The division of powers 

and the similar legislative pattern of national legislation followed by repeal and the 

enactment of local laws suggests that Canadian federalism is an important element in the 

history of Canadian bankruptcy legislation. The themes raised in the American literature 



are therefore usefbl in alerting the legal historian to similar issues in Canada However, 

the history of  Canadian bankruptcy law followed its own path, and some unique 

Canadian features need to be developed. 



The Evolution of Bankruptcy Law in Pre-Confederation Canada 
On 7 November 1867, the Canadian federal government announced its intention 

to pass bankruptcy legislation for the new Dominion. Three days later, over cries of the 

opposition, the government appointed a committee to "inquire into and report upon the 

nature and operation of laws of bankruptcy now in force in the several Provinces of the 

  om in ion".' Before examining post-Confederation badauptcy legislation, it is important 

to study the fmdings of the committee and review the state of bankruptcy law enacted 

before 1867. This survey of pre-Confederation law, based on the committee's report? and 

a review of secondary literature and select primary sources,) will demonstrate that 

bankruptcy law was just as controversial before 1867 as it was afterwards. Part I of this 

chapter, which surveys the legislative history, illustrates that from the Maritimes to 

Vancouver Island there was little consensus on the subject. 

1 House of Commons Debates (7 November 1867) at 2; House of Commons Debates (10 November 
1867) at 87-88. 

2 Canada, House of Commons, Select Committee, "Third Report of the Select Committee on 
Bankruptcy and Insolvency" in House of Commons Journals (17 April 1868). Also reported in (1868) 
L.C.L.J. 46 & 62. [hereinafter "Bankruptcy Select Committee 1868"l. 

3 There is no one study devoted to the history of bankruptcy law in pre-Confederation Canada. 
However, overviews of the legislative history can be found in the following secondary sources: Lewis 
Duncan, The Law and Practice of Bankruptcy in Canada (Toronto: Carswell, 1922) [hereinafter Duncan, 
Bankruptcy in Canada]; A. BohBmier, L.a Faillite en Droit Constitutionnel Canadien (MontrBal: Les 
Presses de L'Universit6 de Montr6a1, 1972) [hereinafter BohBmier Droit ConstitutionneZJ; A. Bohkmier, 
Faillite et InsolvabilitJ, tome 1 ,  (Montrkal: Editions Themis, 1992) [hereinafter BohBmier, Faillite]. There 
are however regional studies on Quebec, Ontario, Nova Scotia and British Columbia which are discussed 
below. This overview has been limited to a review of these and other secondary sources as well as a select 
group of primary sources. These include references located in treatises on the Insolvent Act of 1864 as well 
as articles in nineteenth century law journals. See J. D. Edgar, The Insolvent Act of 1864 with TariB Notes, 
Fonns (Toronto: Rollo & Adam Law Publishers, 1864) [hereinafter Edgar, The Insolvent Act of 1864; 
J.J.C. Abbot, The Insolvent Act of 1864 with Notes together with the Rules of Practice (Quebec: Desbarats 
& Cameron, 1864) [hereinafter Abbott, The insolvent Act of 18641. 



The Maritime legislatures never passed any bankruptcy laws and the only major 

banlauptcy statutes enacted prior to 1867 were the Lower Canadian Bankruptcy Act of 

1839 and the Province of Canada Acts of 1843 and 1864.~ This latter Act was influential 

in shaping the direction of post-Confederation bankruptcy statutes. The 1864 Act did not 

mark the widespread acceptance of bankruptcy law throughout the United Province of 

Canada as there were calls for its repeal shortly after it came into force. Further it did not 

apply equally as between Canada West and Canada East. While voluntary proceedings 

were available to all types of debtors in Canada West, in Canada East only traders could 

take advantage of its provisions. 

The absence of widespread bankruptcy laws parallels the earlier experience of the 

American colonies. Bankruptcy statutes in American colonies were short-lived and not 

all colonies adopted such a measure. Further, the pre-Confederation period coincides 

with the failure of the American federal bankruptcy statutes of 1800 and 1843. While 

English statutes provided the basis for the pre-Confederation bankruptcy laws, there was 

no determination to ensure that the Canadian provinces matched the English progression 

of continuous bankruptcy reforms of the nineteenth century. Constitutional change in 

pre-Confederation Canada was a more significant influence in prompting changes to 

provincial bankruptcy legislation than English statutory reform. Part I examines the 

legislative and constitutional history of the period. 

Part I1 analyses in more detail the nature of the debate and attempts to account for 

the lack of support for general bankruptcy statutes. The debate focussed on the two 

central goals of bankruptcy law: the discharge and the equitable distribution of the 

debtors' assets. Opponents of the discharge relied on moral arguments. The equating of 

debt with moral blameworthiness had great appeal in a rural society where debt relations 

were of a personal nature. If the discharge challenged the fimdarnental obligation to 

repay debts, the equitable distribution of the debtor's assets and the prohibition against 

4 Canada, House of Commons, Select Committee, "Third Report of the Select Committee on 
Bankruptcy and Insolvency" in House of Commons Jounuzls (17 April 1868) at 8. Also reported in (1868) 
L.C.L.J. 46 & 62. [hereinafter "Bankruptcy Select Committee 1868"]. 



preferential payments interfered with the traditional ability of debtors to favour local and 

Eriendly creditors. 

I Legislative History to 1867 
Before considering the legislative history of pre-Confederation banlcruptcy 

legislation, it is important to differentiate between C'bankruptcy" and "insolvency" 

legislation. In addition to considering banlcruptcy bills, various legislatures often debated, 

and sometimes passed legislation known as c'insolvency law" to provide relief for the 

imprisoned debtor. The distinction was based upon English legislation that had, prior to 

1861, maintained two separate regimes to deal with debtors.' Banhptcy legislation only 

applied to traders and offered a debtor the important right of discharge. 

Non-traders became dependent on the legislature to enact ccinsolvency laws" 

which allowed imprisoned debtors to petition the court for their personal freedom. 

Insolvency statutes, while providing the debtor with his freedom, did not extinguish the 

underlying debtm6 Before Confederation, some provinces enacted both bankruptcy and 

insolvency statutesS7 Imprisonment for debt remained an important weapon in the arsenal 

of creditors' remedies until the end of the nineteenth centwag The provincial legislatures 

enacted numerous insolvency statutes prior to Confederation and again after 1867, in 

what one author has called a "melange of overlapping and confusing statute law which 

proved to be difficult to understand and organize in any comprehensible pattern"? 

5 See chapter 2. 

See e.g., discussion of Upper Canadian insolvency statutes in P. Oliver, 'Terror to Evil Doers' Prisons 
and Punishments in Nineteenth Century Ontario (Toronto: University of Toronto Press, 1998) at 49, 50, 
55-58 [hereinafter Oliver, Prisons and Punishment]. 

7 Abbott, The Insolvent Act of1864, supra note 3 at 15. 

8 C.R.B. Dunlop, Creditor Debtor Law in Canada, 2d ed. (Toronto: Carswell, 1995) at 97 
[hereinafter Dunlop, Creditor Debtor Law j. See also, Ontario Law Reform Commission, Repon on the 
Enforcement of Judgment Debts and Related Matters, Part 5 (Toronto: Ministry of the Attorney General, 
1983) at 84-85. 

9 Dunlop, ibid. at 98. After Confederation, between 1875 and 1910, the provinces enacted 
comprehensive reforms on the issue of imprisonment for debt. Dunlop cites the Imprisonment for Debt Act, 
S.N.S. 1890, c. 17; Arrest, Imprisonment and Examination of Debtors Act, S.N.B. 1896, c. 28; Fraudulent 
Debtors Arrest Act, S.O. 1909, c. 50. This survey focuses primarily on bankruptcy statutes. 



The issue of reception further complicates the history of pre-Confederation 

bankruptcy law. The reception of English law depended upon whether or not a territory 

was "settled" or "conquered". Where a territory was settled, colonists were subject to 

English common law and Acts of Parliament "relevant to their local circumstances7'. 

Where land was acquired through conquest, local laws continued to exist subject to the 

extent necessary to establish colonial rule.'' English statute law was received either by 

judicial recognition or through the specific recognition by local colonial legislatures." 

The doctrine of reception, as it applied to English bankruptcy statutes, had little effect in 

pre-Confederation Canada. 

It has long been held that Nova Scotia, New Brunswick and Prince Edward Island 

were settled colonies.'* A recent study of Nova Scotia illustrates that as the colonial 

legislature never enacted an omnibus bill declaring English law to apply to the colony, 

"judicial decision was the primary medium of reception7'. Reception was a continuing 

process and the courts determined whether or not an English statute was in force." 

However, no court was asked to recognize that English bankruptcy laws were introduced 

upon settlement of the Maritimes or whether "as the population wealth and commerce of 

the colonies increased such laws were attracted to thern",l4 

10 This is the reception doctrine in "skeletal form" based upon M. Walters, "British Imperial 
Constitutional Law and Aboriginal Rights: A Comment on Delgumuukw v. British Columbia" (1992) 17 
Queen's L.J. 350 at 359-361. Walters' article, however, provides further details on the rights of British 
settlers and indigenous peoples. See pp 367-385. 

I I E.G. Brown, "British Statutes in the Emergent Nations of North America" (1963) 7 Am. J. Leg. 
Hist. 95 at 102. Cote notes that very few colonies, even settled ones, received English law solely under the 
common law rule of reception. Most received English law through some form of local legislation that 
specified that the Law of England would apply from a certain date. J.E. Cot6, "The Reception of English 
Law" (1977) 15 Alta. L. Rev. 29. 

12 Duncan, Bankruptcy in Canada, supra note 3 at 4; Cot& ibid.; D.G. Bell, "Maritime Legal 
Institutions Under the Ancien R6gime" (1996) 23 Man. L.J. 103 at 104. 

13 B. Cahill, "'How Far English Laws are in Force Here' Nova Scotia's First Century of Reception 
Jurisprudence" (1993) 42 U.N.B.L.J. 1 13 at 150. 

14 Duncan, Bankruptcy in Canada, supra note 3 at 5. On the general issue of reception and 



Further evidence that the Imperial banlcnxptcy laws did not apply in the Maritimes 

can be gleaned &om the efforts of the Nova Scotia legislature to enact a local bankruptcy 

stat~te. '~ Bankruptcy and debtor-creditor bills "'appeared constantly between 1825 and 

1867".16 While all attempts to pass a bankruptcy law failed, Nova Scotia did provide 

some relief for imprisoned debtors." The first Bankruptcy bill in Nova Scotia was 

introduced in 1827. The Frivolous Arrests Bill applied to traders as well as non-traders 

and allowed voluntary proceedings. The Bill failed and was followed by another in 1828. 

The 1828 bill favoured creditors, as a discharge required the approval of four-fifths of the 

creditors in value. The legislature debated further bills in 1834, 1838 and 1842. All 

failed to garner sufficient votes. Opponents of bankruptcy legislation drew on the 

example of the short-lived American Bankruptcy Act of 1841 (which was repealed in 

1843) as a reason why the colony should not adopt its own legislation.18 

In 1854, five commissioners were appointed to draft a bankruptcy law.'' Their 

report included a draft bill that provided for the discharge of a debtor and allowed 

bankruptcy, see L.J. de la Durantaye, Traitk de fa Faillite en la Province de Qu8bec (Montrkal: Chez 
L'Auteur, 1934) [hereinafter Traitk de Faillite]. The Select Committee did not comment on the issue of 
reception. See "Bankruptcy Select Committee 1868"' supra note 4 at 9. 

IS This section is largely based upon P. Girard, "Married Women's Property, Chancery Abolition, 
and Insolvency Law: Law Reform in Nova Scotia 1820-1867" in P. Girard & J. Phillips, eds., Essays in 
the History of Canadian Law, vol. 3, Nova Scotia (Toronto: University of Toronto Press, 1990). 

" Act for the Relief of Insolvent Debtors R.S.N.S. 1864, c. 137. The statute permitted an imprisoned 
debtor to apply for release on the fulfilment of certain conditions. These conditions included the provision 
of a sworn statement containing a list of assets and debts. The debtor was further required to execute a 
Deed of Assignment in trust for the benefit of the creditor who initiated the arrest Ibid. at 94-95. See also, 
P. Girard, "The Maritime Provinces, 1850-1939: Lawyers and Legal Institutions" (1996) 23 Man. L.J. 379 
at 380. The committee was quite critical of the Act and pointed out its two main shortcomings. The statute 
did not provide for a general release of debts, or provide any means of distributing the debtor's assets. 
"Bankruptcy Select Committee 1868" supra note 4 at 9 

IS Girard, "Insolvency Law Reform in Nova Scotia" supra note 15 at 97. 

Nova Scotia, The Report of the Undersigned Commissioners Appointed by your Excellency to 
Prepare an Act on the Subject of Bankruptcy (Halifax, 1854) at 1. The Bill distinguished between first and 
second class discharges. 



voluntary petitions. The Bill failed in 1855. Subsequent efforts to adopt a bankruptcy 

law did not succeed. The Nova Scotia legislature debated Bills in 1858, 1861, 1862 and 

in 1863. With the demise of the 1863 bill, '?he advocates of a bankruptcy law finally 

gave up. The issue never again came before the legislature.''0 

New Brunswick never enacted a bankruptcy l a d 1  but did pass a statute dealing 

with confined debtors.22 Prince Edward Island also enacted a series of insolvency 

statutes that provided relief for the imprisoned debtor.23 It appears that Newfoundland, 

unlike the Maritime provinces, did enact various bankruptcy laws that date back to 

179 1 .24 

20 The summary is based upon Girard, "Insolvency Law Reform in Nova Scotia" supra note 15 at 
97-105. 

21 "Bankruptcy Select Committee 1868", supra note 4 at 9. 

22 Act with Respect to Insolvent Confined Debtors, R.S.N.B. 1854, c. 124; as am. by S.N.B 1860,23 
Vic. c. 28 and by S.N.B. 1863, 26 Vic. c 10. In 1864 a Winding Up Act was also passed. See S.N.B. 
1864, 24 Vic. c. 44. See Duncan, Bankruptcy in Carrada, supra note 3 at 5. For an account of imprisoned 
debtors in New Brunswick, see A.Q. Lodhi, "Debt and Debt Sentences in 19th Century New Brunswick" 
(Paper presented to Law in History Conference, Carleton University, Ottawa, 8-10 June 1987). 

23 Duncan, Bankruptcy in Canada, supra note 3 at 5; Durantaye, TraitJde la Faillife, supra note 14 
at 21; Prince Edward Idand, after Confederation, but before the colony officially joined Canada, passed An 
Act for the Relief of Unfortunate Debtors, S.P.E.1 1868, 31 Vic. c. 15. One author has characterized this 
Act as a bankruptcy act, See L. Duncan, 'The Operation and Effect of the Bankruptcy Act" (1922) 29 J. 
Can. Bankers' Ass'n. 502. 

24 See Judicature Act of 1791 and the important amendments on the issue of insolvency in the 
Judicature Act of 1792. See C. English, "Newfoundland's Early Laws and Legal Institutions: From 
Fishing Admirals to the Supreme Court of Judicature in 1791-92" (1996) 23 Man. L.J. 55 at 69-70; C. 
English, "From Fishing Schooner to Colony: The Legal Development of Newfoundland, 1791-1832" in 
L.A. Knafla & S.W.S. Binnie, eds., Law Society and the State: Essays in Modem Legal History (Toronto: 
University of Toronto Press) 73 at 84. It is beyond the scope of this dissertation to trace the subsequent 
history of the Judicature Act. For a detailed discussion of the state of insolvency law in 1934, just prior to 
Newfoundland joining Canada, see C.E. Hunt, "Insolvency Laws of Newfoundland" (1934) 8 J. Nat'l 
Assoc. Ref. Bankr. 156. 
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British Columbia originally existed as two separate colonies until they were 

united in 1 866.25 Vancouver Island and mainland British Columbia were established by 

settlemen? and the governor of mainland British Columbia issued a proclamation that 

marked 1858 as the date of reception of English law into the colony. Evidence that 

British Columbia received English bankruptcy law in 1858 can be found in an 1865 

ordinance to amend the law of bankruptcy and insolvency. The ordinance stated that the 

laws of bankruptcy and insolvency, then existing, were to continue in force, subject to the 

new provisions of 1865.27 Vancouver Island took steps to clarify the reception issue in 

1862. The Assembly passed a statute that declared that the b a h p t c y  and insolvency 

laws of England should, subject to any local changes, be deemed to be the laws within the 

colony.28 After unification, British Columbia took steps to further clarify the reception 

issue.29 

2s The most relevant regional study which briefly touches on bankruptcy issues is T. Loo, Making 
Law, Order, and Authority in British Columbia 1821-1871 (Toronto: University of Toronto Press, 1994) 
[hereinafter Loo, Law in British Columbia]. Vancouver Island was constituted in 1849 and its assembly 
first met in 1849. British Columbia, the mainland, was constituted in 1858 but no assembly was granted 
and only the governor was allowed to make Iaw. Duncan, Bankruptcy in Canada, supra note 3 at 14. 

26 Ibid at 14. 

27 Ibid. at 14. The ordinance was entitled, An Ordinance to Amend the Law Relative to Bankruptcy 
and Insolvency in British Columbia. Duncan also notes that in 1871 a statute was passed to exempt cattle 
from the effects of the bankruptcy and insolvency legislation. Loo indicates that the effect of the 1865 
ordinance gave magistrates powers in bankruptcy and insolvency equivalent to those held by the Supreme 
Court. Further, the ordinance allowed magistrates to grant debtors immediate protection from 
imprisonment. In 1865, British Columbia also abolished imprisonment for debt. Loo, Law in British 
Columbia, supra note 25 at 69, 88; British Columbia Law Reform Commission, Working Paper No. 21: 
The Enforcement of Judgments: The Creditors' Relief Act (Vancouver: Law Reform Commission, 
undated) at 5; British Columbia Law Reform Commission, Report on Creditors' Relief Legislation: A New 
Approach (Vancouver: Law Reform Commission, 1979) at 6. 

28 Duncan, Bankruptcy in Canada, supra note 3 at 14. The 1862 Act was entitled, An Act to Declare 
the Law Relative to Bankruptcy and Insolvency in Vancouver Island and its Dependencies. See Insolvent 
Act of 1875 s. 149. It appears that this issue required legislative clarification after the ruling by Judge 
Cameron that pre-1849 English bankruptcy law applied to Vancouver Island. Foster's only citation to this 
case is a January 1861 Californian newspaper account. See, H. Foster, "British Columbia: Legal 
Institutions in the Far West, from Contact to 1871" (1996) 23 Man. L.J. 293 at 298. 

29 A statute united the two colonies in 1866. It proclaimed that the local laws in force in the separate 



Matters of credit and bankruptcy were of extreme importance in pre- 

Confederation British Columbia. A recent study of court files reveals that the British 

Columbia Supreme Court devoted 28.9% of its time to bankruptcy matters between 1858 

and 1871. This was the single largest portion of the court's time? Further, an analysis 

of the lower court proceedings in British Columbia indicates that the majority of cases up 

to 1871 were suits for debts." The nascent mining colony thrived on the extension of 

credit from merchants. Commentators often blamed the liberal extensions of credit and 

speculation for downturns in the economy? There is little evidence that baduuptcy was 

much of an issue in the other western provinces. However, there was some debate as to 

the date of reception of English law.33 

colonies were to continue. However, the new Legislative Council of the united colony passed an ordinance 
that established 1858 as the date of reception for the entire colony. British Columbia became a province of 
Canada in 1871. Duncan, Bankruptcy in Canada, supra note 3 at 14-15; Loo, Law in British Cotumbia, 
supra note 25 at 61. As to the relationship between the reception of English law and the authority of the 
Hudson Bay Company in the colony, see J. McLaren & H. Foster, "Hard Choices and Sharp Edges: Legal 
History of British Columbia and the Yukon" in H. Foster & J. McLaren, Essays in the History of C a d i a n  
Law: vol. 3, British Columbia and the Yukon (Toronto: Osgoode Society for Canadian Legal History, 
1995) at 7. 

30 Loo, ibid at 75. 

3 1 Loo indicates that only 2.5% of the cases in the lower courts were for matters other than the 
collection of debts. 60.3% of cases related to merchants extending credit for goods or individuals 
extending credit in the forms of promissory notes. Ibid at 79. 

32 Ibid. at 76. 

33 Manitoba, Saskatchewan and Alberta also became provinces of Canada after 1867. In 1874, three 
years after admission into Canada, the Manitoba legislature passed Iegislation that specified the reception 
date as 15 July 1870. In 1888, Parliament specified that the reception date as to matters of federal 
jurisdiction was also 15 July 1870. The same reception date of 15 July 1870 was also preserved for what 
later became Alberta and Saskatchewan. See Duncan, Bankruptcy in Canada, supra note 3 at 12-13. 
Duncan notes that there was some issue prior to the creation of Manitoba as to when English law was 
received into the area known as Rupert's Land and Northwestern Territory. Further, while the provincial 
reception statute did not have the effect of introducing EngIish bankruptcy law, Duncan notes that at least 
one case did hold that the English Debtor's Act of 1869 did apply. See Duncan, Bankruptcy in C d ,  
supra note 3 at 12. 



Debate over bankruptcy law also took place in the geographic areas now known 

as ~uebec" and Ontario. A study of these regions reveals the importance of 

constitutional change as a factor affecting legislative refoxm. The British victory in New 

France established a military regime from 1759 to 1774. France formally ceded New 

France to Britain by the Treaty of Paris in 1763. As stated above, the normal rule for 

conquered territories allowed the law of the acquired territory to continue. However, the 

Royal Proclamation of 1763 and an ordinance by the first British Governor purported to 

establish English law in the colony.3s Nevertheless, it was not exactly clear how much 

English law applied to the colony. Legal commentators on both sides of the Atlantic 

were at odds on the issue.36 The issue of whether an English or French bankruptcy 

regime should be adopted was a common theme in Quebec. As early as 1767, for 

example, merchants in Quebec who opposed the introduction of an English- style system 

pointed to the fact that the American colonies and Scotland had not adopted English 

bankruptcy laws.17 

The Quebec Act of 1774 purported to resolve the issue of the applicability of 

English law, for it restored the French civil system?8 French civil law differed 

34 On the evolution of bankruptcy law in nineteenth century Quebec: L.J. de la Durantaye, Traitc? de 
la Faillite, supra note 14; E. Kolish, "L'Introduction de la Faillite au Bas Canada: Conflit Social ou 
National?" (1986) 40 R.H.A.F. 215 at 217 [hereinafter Kolish, "L'Introduction de la Faillite"]; E. Kolish, 
"Imprisonment for Debt in Lower Canada, 1791 - 1840'' (1 986/87) 32 McGill L.J. 603 [hereinafter Kolish, 
"Imprisonment for Debt]; Kolish, Changement dans le Droit Privk au Quebec et nu Bas-Canada, entre 
1760 et 1840: Attitudes et Reactions des Contemporains (Ph.D. diss., Universit6 de Montr&l, 1980) 
[hereinafter Kolish, Changement] now published as E. Kolish, Nationalismes et Conflits de Droits: Le 
Dkbat du Droit Privd au Quibec (Quebec: Cahiers du Qudbec, 1994). 

35 P.W. Hogg, Constitutional Law of Canada, 2d ed. (Toronto: Carswell, 1985) at 27 [hereinafter 
Hogg, Constitutional Law]. 

36 M. Greenwood, "Lower Canada (Quebec): Transformation of Civil Law, from Higher Morality to 
Autonomous Will. 1774-1 866" (1996) 23 Man. L.J. 132 at 133 [hereinafter Greenwood, 'Transformation 
of Civil Law"]. 

37 Kolish, Changement, supra note 34 at 50; Kolish, "Imprisonment for Debt", supra note 34 at 606; 
Kolish, "L'Introduction de la Faillite", supra note 34 at 219-220. 

38 Greenwood, "Transformation of Civil Law", supra note 37 at 133; Duncan, Bankruptcy in 
Canada, supra note 3 at 7; Bohhier,  Faillite, supra note 3 at 9; Bohbmier, Droit Constitutionrtel, supra 



significantly from English bankruptcy law. French civil law of cession des biens was a 

process of voluntary assignment for bankrupt merchants. The procedure did not 

automatically discharge the debtor; however, it prevented the imprisonment of the 

debtor?' Prior to the conquest, merchants used this regime in New ~rance? 

The traditional assertion that the civil laws of Canada remained in place until the 

Bankruptcy Act of 1839 needs to be re-examined in light of more recent scholarship?' 

Powerful elements in the colony's English and Scottish elite refused to accept the 

settlement of 1774. Being members of the judiciary and bureaucracy, "they were well 

placed to obstruct and undermine"P2 The courts did not consistently apply French civil 

law and they regularly contradicted themselves on many issues including insolvency. In 

any given case, judges might apply French civil law, Roman Iaw, English law, or notions 

of equityP3 More importantly, during the 1770s and 178Os, the Quebec courts eliminated 

the concept of the civil law cession des biens, leaving a vacuum in the field of bankruptcy 

note 3 at 13. Smandych notes that the Quebec Act allowed for the introduction of the laws of England to 
serve in part as the rule for decisions in all cases in actions grounded on debts, promises, contracts and 
agreements. He argues that, 'Theoretically and legally, the act allowed for the introduction of English poor 
law and bankruptcy law into Quebec". However, perhaps owing to opposition to bankruptcy law, it was 
not raised. See R. Smandych, "William Osgoode, John Graves Simcoe, and the Exclusion of the English 
Poor Law from Upper Canada" in L.A. Knafla & S.W.S. Binnie, eds., Law, Sociery and the State: Essays 
in Modern Legal History (Toronto: University of Toronto Press, 1995) 99 at 112 [hereinafter Smandych, 
"The Exclusion of the English Poor Law"]. 

39 For a detailed discussion of the cession des biens, see Kolish, Changement, supra note 34 at 46; 
Kolish, "Imprisonment for Debt", supra note 34 at 605; Kolish, bbL'Introduction de la Faillite", supra note 
34 at 22 1,227. 

40 For a discussion of bankruptcy law in New France, see J.D. Dickinson, "New France: Law, 
Courts, and the Coutoume de Paris, 1608-1760 (1996) 23 Man. L.J. 32 at 39, 43, 45. See also, D.E. 
Thornson, "Bankruptcy Legislation in Canada?' (1902) 1 Can. L. Rev. 173 at 174. 

41 Duncan makes this claim in his I922 text. See Duncan, Bankruptcy in C d ,  supra note 3 at 7. 
Durantaye also makes this claim. See Durantaye, Traitgde la Faillire, supra note 14 at 22. 

42 B. Young, The Politics of Codification: The Lower Canadian Civil Code of 1866 (Montreal: 
McGill-Queen's University Press, 1994) at 21 [hereinafter Young, Politics of Cod~@cation]. 

43 Greenwood, "Transformation of Civil Law", supra note 36 at 141; Young, ibid at 21-22. 



law." Even without the operation of a civil bankruptcy system, there was little demand 

for new legislation until the 1820s. A 1787 merchants' report proclaimed that credit had 

not been sufficiently established in Quebec to warrant the adoption of English banlavptcy 

laws?' 

The constitutional structure changed again in 1791 with the splitting of Quebec 

into Upper and Lower ~ a n a d a . ~ ~  The absence of bankruptcy law in Lower Canada 

continued until 1839. While Lower Canada did not fonnally adopt bankruptcy law until 

1 839, the debate over the issue re-sufaced in the 1 820s. During the 1820s and 1830s' 

legislators debated numerous proposals, ranging fiom bills attempting to re-introduce the 

French cession des biens to proposals that sought to impose an English bankruptcy 

regime. In the 18209, the Legislative Council and the merchants of Montreal and Quebec 

stubbornly resisted any introduction of bankruptcy lawd7 

Attitudes began to change in the 1830s when economic conditions worsened. 

British merchants demanded the adoption of a bankruptcy law.' In 1835, a member of 

the Legislative Assembly introduced the first English style bankruptcy bill. He claimed 

that London merchants were becoming more cautious in extending credit to merchants in 

44 Kolish, Changement, supra note 34 at 519; Kolish, "Imprisonment for Debt", supra note 34 at 
605; Kolish, "L'lntroduction de la Faillite", supra note 34 at 222. 

45 Kolish, "L'Introduction de la Faillite*', supra note 34 at 224. 

46 Hogg, Constitutional Law, supra note 35 at 28. 

47 For a review of the various bills from both English and French camps, see Kolish, Changement, 
supra note 34 at 520-533; 624-638; Kolish, "Imprisonment for Debt", supra note 34 at 611; Kolish, 
"L'Introduction de la Faillite", supra note 34 at 226-233. Kolish notes that Denis-Benjamin Viger's 
cession des biens proposal was introduced 10 times between 1823 and 1836 and adopted 6 times by the 
assembly. However, it did not receive final approval. Kolish, "L'Introduction de la Faillite", supra note 34 
at 226. For a general discussion of Viger's contribution, see Young, Politics of Cod$ication, supra note 42 
at 32-34. See also, Greenwood, 'Transformation of Civil Law", supra note 36 at 146. 

48 Koiish, Changement, supra note 34 at 624; Kolish, "L'Introduction de la Faillite*', supra note 34 
at 230-231. Kolish, "Imprisonment for Debt*', supra note 34 at 612. A review of court files between 1785 
and 1825 reveals that debt litigation was frequent. See E. Kolish, "Some Aspects of Civil Litigation in 
Lower Canada, 1785-1825: Towards Use of Court Records for Canadian Social History" (1989) 70 Can. 
Hist. Rev. 336 at 365. 



Lower Canada. The author of the bill argued that "it was necessary to adopt some 

legislative measures, by which confidence would be re-established between the British 

and Canadian ~nerchants"?~ The importance of bankruptcy law for foreign or distant 

creditors is an important theme that will be discussed in Part a. 
Ethnic division between English and French speaking merchants complicated the 

debate. It became a question of whether to adopt the English or French model. The 

committee charged with the responsibility to study the issue chose the civil law cession 

des biens in 1836. While the lower assembly supported the measure, the upper Council 

rehsed to adopt the proposal? The identification of the bills with differing legal 

traditions prevented the adoption of a bankruptcy law. The debate in Lower Canada, 

according to one author, "cannot be properly understood without taking ethnic conflict 

into acco~nt".~' 

The passage of the Lower Canadian Bankruptcy Act of 1839 can be attributed to a 

further constitutional change. Following the Lower Canada rebellion, the Special 

Council, an appointed body made up of English officials and merchants, replaced the 

Lower Canadian legislature." In 1839, after much pressure from merchants," the 

Special Council proclaimed "An Ordinance concerning bankrupts and the administration 

and distribution of their estates and effectsyJ4 The Act of 1839 deserves special mention 

49 Statement of George Vanfelson as quoted from KoIish, "L'Inboduction de  la Faillite", supra note 
34 at 232; KoIish, Changement, supra note 34 at 633. 

50 Kolish, Changement, supra note 34 at 638-639. 

51 Kolish, "L'Introduction de la Faillite", supra note 34 at 216. Kolish, in commenting on the 
numerous proposals stated, "Most of these bills were lost on their way through the legislative mill, with 
especially the more general bills falling victim to partisan conflict over the choice of best 'national' legal 
model". Kolish, "lmptisonment for Debt", supra note 34 at 613. 

52 Greenwood, 'Transformation of Civil Law", supra note 36 at 158. 

53 Bohemier, Faillite, supra note 3 at 9. 

54 Duncan, Bankruptcy in Canada, supra note 3 at 7; S.L.C. 1839,2 Vic. c. 36. 



as, in the words of one author, "C7est le premier monument de la legislation sur le sujet . 

dans I'histoire ~anadienne.'"~ 

The Special Council adopted in substance the English legislation of 1571, 1706 

and 1 8 X S 6  One author has characterized the proclamation as a 'Yough Bankruptcy Act 

satisfactory to most English merchants7'." The legislation only applied to traders and in 

the absence of fraud allowed a debtor to obtain a discharge.58 This legislation, while 

important for marking the beginning of bankruptcy legislation in Canadian history, did 

not have much of an impact. In 1840, a further constitutional change re-united the two 

colonies of Upper and Lower Canada. In 1843, the united assembly of the province of 

Canada repealed the bankruptcy ordinance of 1839 and enacted a new bankruptcy law for 

both sections of the colony." Before dealing with the 1843 law, it is necessary to 

comment briefly on the developments in Upper canaddo commencing with 1792. 

55 Durantaye, Traitt? de la Faillite, supra note 14 at 23. In an address to the Canadian 
Manufacturer's Association in 1902, D.E. Thornson, in referring to the 1839 ordinance stated: "But 
Quebec (then Lower Canada) takes first place on this subject among the provinces, not only by reason of 
the greater liberality of its common law, but because it was the first to cover the whole ground by statutory 
provision." D.E. Thornson, "Bankruptcy Legislation in Canada" (1901-02) 1 Can. L. Rev. 173 at 174.; E. 
Martel, "The Debtor's Discharge From Bankruptcy" (1971) 17 McGill L.J. 718 at 720; L. Duncan, "The 
Operation and Effect of the Bankruptcy Act" (1922) 29 J. of Can. Bankers' Ass'n 502 at 502. 

56 Durantaye, Traitd de la Faillite, supra note 14 at 23. 

57 Greenwood, 'Tmsfonnation of Civil Law", supra note 36 at 158. 

58 D.E. Thomson, "Bankruptcy Legislation in Canada" (1901-02) 1 Can. L. Rev. 173 at 174; 
Duncan, Bankruptcy in Canada, supra note 3 at 7; BohCmier, Droit Constitutionnel, supra note 3 at 13. 

59 Duncan, Bankruptcy in Canada, supra note 3 at 8. S. Prov. C. 1843, 7 Vic. c. 10. See also, 
Durantaye, Trait6 de la Faillite, supra note 14 at 23; Bohtmier, Faillite, supra note 3 at 10; Bohgmier, 
Droit Constitutionnel, supra note 3 at 13. 

* The most relevant regional study on the pre-Confederation statutes in the area now known as 
Ontario can be found in R.C.B. Risk, "The Golden Age: The Law About the Market in Nineteenth Century 
Ontario" (1976) 26 U.T.L.J. 307 [hereinafter, Risk, "The Law About the Market"]. A general overview is 
also contained in the introductions of two books devoted to the Insolvent Act of 1864. Edgar, The Insolvent 
Act of 1864, supra note 3; Abbott, The Insolvent Act off 864, supra note 3. 



After the division of Quebec into Upper and Lower ~anada:' the Legislative 

Assembly of Upper Canada in its first session in 1792 adopted a statute which introduced 

English law into the province. Bankruptcy law, however, was specifically excluded: 

I11 That from and after the passing of this act, in all matters of 
controversy relative to property and civil rights, resort shall be had to the 
laws of England, as the rule for the decision of the same .... 

VI Provided always ... That nothing in this act contained shall ... 
introduce any of the laws of England respecting the maintenance of the 
poor, or respecting bankrupts." 

Upper Canada operated therefore without the benefit of bankruptcy law!3 The rationale 

for the exclusion of English bankruptcy and poor law from Upper Canada has been the 

subject of some debate by historians and will be discussed in Part I1 of this chapter. No 

domestic bankruptcy law came into force until afler ~nification.~~ Despite the absence of 

61 On the constitutional division, see P. Romney, "Upper Canada (Ontario): The Administration of 
Justice, 1784-1850" (1996) 23 Man. L. J. 183. 

62 S.U.C. 1792, 32 Geo. III, c. 1 cited in E.G. Brown, "British Statutes in the Emergent Nations of 
North America: 1606-1949" (1963) 7 Am. J. Legal Hist. 95 at 113-1 14. This exclusion is also discussed in 
J. Bicknell, T h e  Advisability of Establishing a Bankruptcy Court in Canada" (1913) 33 Can. L.T. 35 at 39. 
This important exclusion is not often mentioned in works that survey the constitutional change in Upper 
Canada. Important works which do not discuss the exclusion include Hogg, Constitutionul Law, supra note 
35 at 28; P. Romney, "Upper Canada (Ontario): The Administration of Justice, 1784-1850" (1996) 23 
Man. L.J. 183 at 184; B. Laskin, The British Tdi t ion  in Canadian Law (London: Stevens & Sons, 1969) 
at 5. 

63 "The only authority of any English statutory provisions as to bankruptcy, or decisions founded 
upon that statute law, consists therefore, in their analogy to our own law on the subject, and the assistance 
they thus afford in its interpretation." J.D. Edgar & F.H. Chrysler, The Insolvent Act of 1875, with an 
Introductory Chapter; Notes Fotms and Tarifs for Ontario, Quebec and New Brunswick (Toronto: Copp 
Clark, 1875) at xxxiii. 

64 The Union Act, 1840 merged Upper and Lower Canada into the united province of Canada, See 
(1840) 3-4 Vic. c. 35 (UK). The new assembly was made up of equal members from Canada West 
(previously Upper Canada) and Canada East (previously Lower Canada). See Hogg, Constitutional taw, 
supra note 35 at 28-29; Duncan, Bankruptcy in Canada, supra note 3 at 8. See S.U.C. 1843,7 Vic. c. 10. 



bankruptcy legislation in Upper Canada, the assembly did pass legislation that attempted 

to ameliorate the plight of the insolvent debtor between 1805 and 1840." 

The unification of Upper and Lower Canada in 1840 created the opportunity for 

further bankruptcy reform. As indicated above, the Bankruptcy Act of 1843 applied to 

both sections of ~ a n a d a . ~ ~  The legislation of 1843 was primarily based on the English 

legislation of 1825. The procedure applied only to traders6' who could be petitioned into 

bankruptcy upon proof of certain acts of bankruptcy. The Act discharged a debtor's 

liabilities upon disclosure and delivery of all assets." Matters not provided for by the 

statute or the general laws of Upper and Lower Canada were to be resolved by reference 

to English law. This proviso applied only to the former Upper ~anada?~ 

65 Risk, 'The Law About the Market", supra note 60 at 343; Duncan, Bankruptcy in Canada, supra 
note 3 at 7-8; Bohtmier, Faillite, supra note 3 at 9; R. Smandych, "Colonial Welfare Laws and Practices: 
Coping without an English Poor Law in Upper Canada, 1792-1837" (1996) 23 Man. L.J. 214 at 223. The 
best description of each piece of legislation can be found in Durantaye, Traite' de la Faillite, supra note 14 
at 22. 

66 An Act to repeal an ordinance of Lower Canada, intitled, 'An ordinance concerning bankrupts, 
and the administration and distribution of their eflects' and to make provision for the same object 
throughout the Province of Canada, S .  Prov. C .  1843, 7 Vic., c. 10. See generally, Edgar, The insolvent 
Act of 1864, supra note 3 at 17; R.C.B. Risk, "The Law About the Market", supra note 60 at 343-345; 
Duncan, Bankruptcy in Canada, supra note 3 at 8; Durantaye, Traite' de la Faillite, supra note 14 at 23; J. 
Bicknell, 'The Advisability of Establishing a Bankruptcy Court in Canada" (1913) 33 Can. L.T. 35 at 39. 

67 According to a nineteenth century commentator, the term "trader*' was "very strictly defined". 
Edgar, The Insolvent Act of 1864, supra note 3 at 17; J. Bicknell, "The Advisability of Establishing a 
Bankruptcy Court in Canada" (1913) 33 Can. L.T. 35 at 39 who agrees with the strict definition of trader. 
Note that Risk in commenting on the 1843 Act, states that "the creditors of a trader, a term that was defined 
expansively, were given the power to initiate the bankruptcy process..". Risk, "The Law About the 
Market", supra note 60 at 343. 

68 Risk indicates that "its general structure was the same as the English act, although it differed in a 
few particular respects and was generally much less detailed. Risk, ibid. at 343-344. Risk notes that a 
discharge was available even though creditors objected. It appears that this proved unpopular and led to an 
amendment in 1846 that increased the ability of creditors to oppose a discharge. See, Commentaries on the 
Present Bankrupt Act in a Series of Letters Addressed to the Editor of the Morning Courier (Montreal: 
Love11 and Gibson, 1848) at 45. See also Edgar, The Insolvent Act of 1864, supra note 3 at 18. 

69 Duncan, Bankruptcy in Canuda, supra note 3 at 8. 



By borrowing the English model, Canadian legislators were destined to revisit the 

English debate over the merits of the trader rule. As discussed in chapter 3, the United 

States had similarly debated whether or not to extend federal bankruptcy law to all 

debtors or restrict its application to traders or merchants. Division over whether to 

restrict bankruptcy law to merchants had led to the defeat of three American bankruptcy 

bills in the 1820s. One Canadian commentator called into question the validity of the 

trader rule in the 1843 Act. The distinction "has become so shadowy, that the filmy line 

of principle which used to separate them is now utterly capricious in its operation"? The 

divide over the trader rule continued throughout the nineteenth century and in a way these 

arguments foreshadowed the larger debate to come after Confederation. 

One should not view the legislation of 1843 as marking a new acceptance of 

bankruptcy law. Within five years a pamphlet appeared containing a series of letters to 

the Montreal Gazette which were critical of the operation of the Act with some calling for 

repeaL7' In Upper Canada, the Act suffered a credibility problem as the newly 

established and unpopular Court of Chancery was responsible for reviewing bankruptcy 

matters. The Court of Chancery had been criticized for its incessant delays, inefficiency, 

and a higher scale of costs, and the court's unpopularity did little to enhance the 

acceptability of bankruptcy law." By 1849 the law was allowed to expire.73 One 

70 "Bankruptcy and Insolvency" (1861) 7 U.C.L.J. 10 at 11. 

7 1 For a review of the criticisms of the Act, see Commentaries on the Present Bankrupt Act in a 
Series of Letters Addressed to the Editor of the Morning Courier (Montreal: Love11 and Gibson, 1848). In 
particular, the letters criticize the administrative problems (at 4-6); the voidable preference rules (at 11-14); 
preferential creditors including workers and Iandlords (at 30-36); discharge (at 44-46). On the issue of 
repeal, see discussion at 38-39. 

72 In 1844 a creditor applied to the Court of Queen's Bench to issue bankruptcy proceedings against 
a debtor. The debtor applied to Chancery to obtain a stay. Chancery Court issued the stay but the Queen's 
Bench division ignored the stay, claiming Chancery had exceeded its jurisdiction. See E. Brown, 
"Equitable Jurisdiction and the Court of Chancery in Upper Canada" (1983) 21 Osgoode Hall L.J. 274 at 
288, 291-292. On the evolution of the Court of Chancery, see generally, J.C. Weaver, "While Equity 
Slumbered: Creditor Advantage, a Capitalist Land Market, and Upper Canada's Missing Court" (1990) 28 
Osgoode Hall L.J. 871 at 875, and P. Romney, "Upper Canada (Ontario): The Administration of Justice, 
1784-1850" (1996) 23 Man. L. J. 183. 



editorial attributed its failure to the fact that it was too closely modelled upon English 

law: 

First and foremost, with all the eager haste of a hot-headed thoughtless 
youth, she snatched intact the whole body of English Bankruptcy Law, 
deeply coated as it was with endless layers of expense. This was found to 
be too rich a dish - too compIex a portion for her simple wants, and was 
accordingly dropped with feelings of remorse if not disgust.74 

The demise of the Act of 1843 paralleled the repeal of the United States Bankruptcy Act 

of 1841. 

Once a bankruptcy law regime disappeared in 1849, the province turned its 

attention to amending the insolvency laws.'5 Amendments proved unsatisfactory as 

debtors continued to flee the province to avoid imprisonment for debt leading some to 

demand a reinstatement of a bankruptcy statute.76 The assembly debated bankruptcy 

73 "Broadly speaking, it may be stated that the bankruptcy law was in force in the two provinces 
from 1843 to 1849." D.E. Thornson, "Bankruptcy Legislation in Canada" (1902) 1 Can. L. Rev. 173 at 174; 
"The Act by its terms is to continue in force for two years, but by subsequent enactments passed annually it 
was continued in force until 1849." J. Bicknell, 'The Advisability of Establishing a Bankruptcy Court in 
Canada" (1913) 33 Can. L.T. 35 at 39; Greenwood, "Transformation of Civil Law", supra note 36 at 159; 
Risk, ''The Law About the Market", supra note 60 at 343. S. Prov. C. 1843, 7 Vict., c. 10; S. Prov. C. 
1846, 9 Vict., c. 30. In reference to the attempt to continue the legislation in 1849, Risk states: "The 
attempt to continue it was made by the government in a collection of miscellaneous extensions, but an 
amendment terminated it. The result was 12 Vict. (1849), c. 18 which continued it for proceedings that had 
been begun but not concluded. In 13 & 14 Vict. (1850), c. 20, power was given to the courts to give 
discharges regardless of the consent of creditors to debtors who had been declared bankrupt under the act 
but not discharged". See also S. Prov. C. 1864,27-28 Vict., c. 24 and S. Prov. C. 1866.29-30 Vict., c. 14; 
Durantaye, Traitd de la Faillite, supra note 14 at 23. 

74 ''Shall We Have A Bankruptcy Law?'(l858) 4 U.C.L.J. 2. 

75 An 185 1 Insolvency Act amendment allowed traders to take advantage of its provisions preventing 
imprisonment. Edgar, The Insolvent Act of 1864, supra note 3 at 18; See also Risk, "The Law About the 
Market" supra note 60 at 344. See S. Prov. C. 1851, 14 & 15 Vic. c. 116; S. Prov. C. 1856, 19-20 Vic c. 
93; S. Frov. C. 1857 20 Vic. c. 1. 

76 "A Bankruptcy Law Required" (1863) 9 U.C.L.J. 141 at 141-142. On the criticisms of 
imprisonment for debt and the demand for a bankruptcy law in 1858, see Oliver, Prisons and Punishment, 
supra note 6 at 57-58. On the reaction of the Toronto Board of Trade to the series of insolvency laws and 
amendments after 1856, see D. McCalta, 'The Commercial Politics of the Toronto Board of Trade, 1850- 
1860" (1969) SO Can. Hist. Rev. 5 1 at 61 ; G.H. Stanford, To Serve the Community the Story of Toronto 's 
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bills occasionally but the government showed little interest in pursuing bankruptcy 

reform, claiming in 1859 that it wanted to await changes to English legislation. Major 

reforms were pending and in 1861 England abolished the historic distinction between 

bankruptcy and insolvency legislation by abandoning the trader rule? 

Despite calls for the introduction of a bankruptcy law, the government found it 

difficult to achieve a consensus on reform. In 186 1, John A. Macdonald introduced a bill 

that only applied to Canada West. Its demise was due in part to the "principled 

opposition to bankruptcy legislation"." Despite petitions from Montreal merchants 

demanding a bankruptcy law 1863, the legislature did not take any action until the 

following year.79 

The Insolvent Act  of 1868' was the most significant piece of bankruptcy 

legislation in the pre-Confederation period. The federal Select Committee of 1868 found 

Board of Trade (Toronto: University of Toronto Press, 1974) at 20. On general calls for a bankruptcy law, 
see "Colonial Bankruptcy Law" (1861) 7 U.C.L.J. 165; bbBankruptcy and Insolvency" (1861) 7 U.C.L.J. 
10. One commentator referred to the ad hoc series of amendments as "scrap legislation". See "The Act 
Respecting Insolvency" (1864) 10 U.C.LJ. 225. 

n Risk, "The Law About the Market", supra note 60 at 345. Risk adds that the government also did 
not want to provoke a conflict between the two sections of the province. For a discussion of the English 
reforms, see chapter 2. 

78 Ibid. at 345. Concern over administrative matters is expressed in a letter from Macdonald to the 
County Treasurer of Kingston. Letter from Macdonald letter to William Ferguson dated 21 April 1861. 
See also Letter, Macdonald to Judge George Stephen Jarvis, 29 April 1861. J.K. Johnson & Carole B. 
Stelmack eds., The Letters of Sir John A. Macdonald, 1858 to 1861 ( 1  969). On the principled opposition, 
see Macdonald's speech, ''To the Electors of the City of Kingston," 10 June 1861. Johnson, Letters of 
Macdonald at 346. "Nothing could be more factions [sic] or unprincipled than the course of the opposition 
on this question, and although they professed to be in favour of the principle of the measure, they voted 
against the second reading of the Bill, and therefore voted against its principle." 

79 "... [A] large number of leading merchants of Montreal petitioned the Legislature [in 18631, asking 
for certain reforms in, and additions to, the dispositions of the Common Law of Lower Canada, and not a 
Bankruptcy Law at once applicable to both sections of the Province." D. Girouard, Review of the Insolvent 
Act of 1864 and the Proposed Amendment Bill; See also C .  Beausoleil, La h i  de la Faillite (Montreal, 
1877). 

RO Insolvent Act of 186#, S .  Prov. C. 1864, 27 & 28 Vic. c. 17. The three contemporary annotated 
commentaries on the Act of 1864 are: Abbott, The Insolvent Act of 1864, supra note 3 ;  Edgar, The 
Insolvent Act of 1864, supra note 3; D. Girourard, Review of the insolvent Act of 1844 and the Proposed 



that the Act had been frequently used and was the only pre-Confederation bankruptcy 

statute to merit fiuther study." J.J.C. Abbott, Solicitor General of the Province, and 

Dean of Law of McGill, drafted the bill." In the introduction to his text on the Act, 

Abbott outlined the need for refonn: 

There has been for some years past an urgent demand in Canada, for a law 
creating a summary mode of realizing and distributing the estates of 
Insolvents, and of affording relief from liability, to debtors making fill 
disclosure and delivery of their estates to their Creditors. The absence of 
such a law left the failing debtor no chance of success in any firture 
enterprise, unless he could succeed in the almost hopeless task of procuring 
a discharge from everyone of his creditors. Thus many such were tempted 
to secure their remaining assets by dishonest devices, rather than leave 
themselves destitute by resigning themselves to their ~reditors." 

As will be seen, the Insolvent A c t  of 1864 did not escape criticism. For many, the 

legislation interfered with the natural order of debtor-creditor relationships.84 

Further, while the Act was passed by the united assembly, the legislation applied 

differently in the two sections of the province. The reforms in England in 1861 were not 

followed in both parts of the province. Traditional English bankruptcy law had been 

restricted in application to traders. In 1861, the abolition of the trader rule allowed all 

Amendment Bill (CIIfM, No. 23285). For general comments on the Insolvent Act of 1864, see D.E. 
Thornson, "Bankruptcy Legislation in Canada" (1901-02) 1 Can. L. Rev. 173 at 174; S.W. Jacobs, "A 
Canadian Bankruptcy Act--Is it a Necessity?" (1917) 37 Can. L.T. 604; J. Honsberger, "Bankruptcy 
Administration in the United States and Canada*' (1975) 63 Cal. L. Rev. 15 15 at 1527. 

81 "Bankruptcy Select Committee 1868" at 10. 

82 On Abbott, see C. Miller, "Sir John Joseph CaldwelI Abbott," in Dictionary of Canadian 
Biography, 1891-1900 vol. 12 (Toronto: University of Toronto Press, 1990) 4 at 5, 7; P. Hutchinson, "Sir 
John J.C. Abbott: Banister and Solicitor" (1948) 26 Can. Bar Rev. 934 at 944; G.B. Baker, "Law Practice 
and Statecraft in Mid Nineteenth Century Montreal: The Torrance-Moms Firm, 1848-1868" in C. Wilton, 
ed., Essays in the History of Canadian Law: Beyond the Law: Lawyers and Business in Canada, 1830 to 
1930 (Toronto: Osgoode Society, 1990) 45 at 56 [hereinafter Baker, "Law Practice and Statecraft"]. 

83 Abott, The insolvent Act of 1864, preface. 

84 On the legal profession's perspective of legislation in general, see Baker, "Law Practice and 
Statecraft", supra note 82 at 74. 



. 1 . 7 " I .. . , . 

classes of English debtors to take 

discharge. The United States had 

advantage of voluntary proceedings and obtain a 

earlier allowed all types of debtors to make an 

assignment in bankruptcy under the short-lived American Act of 1 84 1. John Abbott was 

only partially able to achieve a similar result in the Province of Canada. The Act of 1864 

permitted both voluntary and involuntary proceedings. In Canada East, only traders, 

however, were able to take advantage of the legislation.85 In Canada West, "any person 

unable to meet his engagements" was able to make an assignment in The 

result was two very different schemes. Access to the discharge was therefore much more 

limited in Canada East and reflected a general distrust of bankruptcy legislation. 

The title of the Iegislation, the Insolvent Act  of 1864, was in some ways a 

misnomer. As discussed above, insolvent acts had been passed for the benefit of non- 

traders who sought release fiom imprisonment for debt. The holvent  Act of 1864, unlike 

other previous "insolvent acts", was a bankruptcy law as it distributed the debtor's assets 

and provided for the discharge of debts. In explaining his choice of title, Abbott stated 

that "the word 'insolvent'. .. is not used in this Act in the sense that it had acquired in 

England, but corresponds with the English word Bankrupt in its more modern 

meaning".87 One author has speculated that the title reflected an attempt to distance the 

new legislation fiom traditional debtor fears of 'bankruptcy law'.88 

All of the debtor's assets, save for a few exempted items, were distributed to the 

creditors." Abbott also paid close attention to the issue of fraud. As discussed in Part 11, 

8s Insolvent Act of 1864, s. 1. D. Thornson, bc3ankruptcy Law in Canada" (1894) 1 Barrister 39. D.E. 
Thomson, "Bankruptcy Legislation in Canada" (1901-02) 1 Can. L. Rev. 173 at 174. 

86 Insolvent Act of 1864 s. 2. In Canada West, the trader rule applied to involuntary proceedings 
only. Thus only traders could be forced into bankruptcy. See s. 3(2). 

87 Abbott, The Insolvent Act of 1864, supra note 3 at 15. 

88 "Le mot 'insolvency' annougait davantage des Iois d'aide aux ddbiteurs que des lois de 
rdpression." Boh6mier. Faillite, supra note 3 at 10. See also Bohemier, Droit Constitutionnel, supra note 3 
at 13- 14. 

89 Sections 2(7) and 3(22) of the Insolvent Act of I864 vested the debtor's property in the official 
assignee and excepted those items which were exempt from seizure and sale under other legislation. The 
exemptions are listed in S. Prov. C. 23 Vic. c. 25. 



many viewed debtors with a great deal of suspicion. 

2864 stated that it was expedient to make provision 

The preamble of the Insolvent Act of 

for "the punishment of The 

discharge provisions also addressed the issue of fraud.91 A debtor had two possible 

routes to obtain a discharge. The frst  method involved obtaining the required level of 

creditor consent?' If the creditors agreed in the requisite numbers an application could 

be made to the court for confirmation of the discharge?.' At confurnation, any creditor 

could object to the discharge on the grounds of, among others, "fhud or evil practice in 

procuring the consent of the creditors to the discharge9'.% The court could either confirm 

the discharge absolutely or conditionally, or make an order for suspension. Orders of 

suspension, according to Abbott, were 4bconsidered as punishment for any delinquency or 

impropriety of conduct by the insolvent which is considered reprehensible". In Abbott's 

view, the powers of the court could "be most beneficially exercised as a check upon the 

conduct of debtors, by punishing their minor delinquencies, and by compelling their 

akention to the reasonable requirements of their creditors". 95 Debtors who were unable to 

obtain the consent of creditors could apply to the court for a discharge after one year." 

Insolvent Act of 1864, preamble. 

91 Abbott, The Insolvent Act of 1864, supra note 3 at 54. 

92 The first involved the issue of creditor consent. Under the Act it was possible to obtain creditor 
consent while proceedings were still pending. This procedure was known as a composition. See Insolvent 
Act of 1864, s. 9(1). 

93 The debtor required the consent of a majority in number of creditors (each required to hold a claim 
of at least $100 or more) representing three-quarters in value of the liabilities Insolvent Act of 1864, s. 9(8). 
Abbott noted that there were some exceptions to the discharge but "they do not interfere with the principle 
of the general rule, that by a discharge under this Act, the insolvent is freed from all debts and claims 
whatsoever". Abbott, The Insolvent Act of 1864, supra note 3 at 63. 

" Insolvent Act of 1864, s. 9(6). 

95 Abbott, The Insolvent Act of 1864, supra note 3 at 69. 



Under the Insolvent Act of 1864, the 

absolute, were all of equal weight once the 

orders of discharge, whether conditional or 

conditions or suspension had been lifted?' 

The decision not to classifjl discharges followed England's lead of 186 1. Between 1849 

and 186 1, discharges granted under the English statute had been classified as either &st, 

second, or third class. Classification allowed the court to make an offkial statement 

about the moral trustworthiness of the debtor. Abbott's decision to drop the moral 

classification of the discharge was premature. Concerns over the morality of the 

bankruptcy discharge did not disappear. The federal legislation of 1869 and 1875 

classified discharges." 

Apart fiom regulating general fraudulent activity, the Insolvent Act specifically 

prohibited fraudulent conveyances and preferences." Payments by debtors in favour of 

fiiends or family at the expense of the general body of creditors had long been a problem. 

Prohibiting these types of payment in theory ended the ability of creditors to extract 

payment fiom nearby debtors. This perhaps was the source of some of the opposition to 

bankruptcy law. The tension between local and distant creditors is examined in Part 11. 

Irr contrast to earlier pre-Confederation banbptcy statutes, the Insolvent A c t  of 

1864 allowed voluntary proceedings and applied to all classes of debtors in Canada West. 

However, the 1864 Act did not fit well with the values of mid nineteenth century Canada, 

particularly the notion of individual responsibility for debts.loO Within three years there 

97 "There were no classifications, or meritorious or degrading distinctions whatever." Edgar, The 
Insolvent Act of 1864, supra note 3 at 78. 

Insolvent Act of 1869, S. C. 1869, 32 & 33 Vict., c. 16, s. 95; Insolvent Act of 1875, S.C. 1 875,38 
Vict., c. 16, s. 57. 

99 On the issue of preferences, see Abbott, The Insolvent Act of 1864, supra note 3 at 54. 

loo One might wonder how, in light of the subsequent criticisms, the Act was passed. The Act was 
littIe understood in 1864 and it passed with little debate. Risk, "The Law About the Market", supra note 60 
at 345. Perhaps the members of the assembly did not fully comprehend the scope of the Act. A reviewer of 
Edgar's book on the Insolvent Act of 1864, stated in 1865, 'This little volume must command an extensive 
circulation. The Act which it contains ... is as vet little understood, and many are interested in the speedy 
and correct understanding of it," "Review of the Insolvent Act of 1864, with Tariff, Notes, forms and a Full 
Index, by James D. Edgar" (1865) 1 Local Courts and Municipal Gaz. 15. It took experience and the 
tangible evidence of discharged debtors before specific criticisms came to light. 



was a call for its repeal.101 Part I1 examines a number of factors that explain the general 

unacceptability of banlu-uptcy law prior to 1867. 

II An Assessment of the Bankruptcy Law Debate 
A Two Competing Views of the Discharge 
Supporters of bankruptcy law often appealed to the benefits of the discharge. 

Beamish Murdoch, a leading proponent of reform in Nova Scotia, raised this issue in 

183 1. His pamphlet focused on the reform of imprisonment for debt. However, in a key 

passage, the author recognized the importance of the discharge of debts: 

In cases of insolvency it also appears conformable to the immutable 
principles of justice that the effects of the debtor should be divided among 
all his creditors in proportions according to the amount of their claims.-- 
Nothing can be more simple than an arrangement of this kind, and it at once 
would restore the honest man to the power of pursuing his occupations 
without the perpetual annoyance of duns, the embarrassment and 
wretchedness of an undecided situation, and the tortures of dependence 
which to the honourable mind are worse than death.Io2 

A similar view of debt was adopted in Upper Canada Law Journal editorials. In the 

absence of a discharge, a debtor would continue to have "the millstone of debt about his 

neck".'03 Debtors burdened with debt were of little use to society. "The man may be 

useful, if free--he is worse than useless if he is not".'04 In the absence of a discharge, 

debtors took extreme measures. Individuals, "driven in self defence" to remove 

lo' See note 115 and accompanying text. 

Io2 13. Murdoch, An Essay on the Mischievous Tendency of imprisoning for Debt and in Other Civil 
Cases, 2d ed. (Halifax: Cunnabell, 1831) at 18. Murdoch completes his argument for an unstated form of 
bankruptcy law by stating, 'This would be opening a gate by which virtue could escape from the arrows of 
misfortune, while Justice would ward off the worthless and dishonest, and prevent their taking advantage of 
its occasional opening." For a study of Murdoch, see P. Girard, "The Making of a Colonial Lawyer: 
Beamish Murdoch of Halifax, 1822-1842" in C. Wilton ed., Essays in the History of Canadian Law, vol. 7, 
Inside the Law: Canadian Law Firms in Historical Perspective (Toronto: University of Toronto Press, 
1996) 57. On Murdoch's personal experience with debtor-creditor matters in his practice, see at 64-67. 

103 "A Bankruptcy Law Required" (1863) 9 U.C.L.J. 141. 

104 "Bankruptcy and Insolvency" (1861) 7 U.C.L.J. 10 at 11. 



themselves from the reach of creditors, left for the United States as they found Canadian 

laws Void of mercy". The "expatriation" of traders was a loss to ~anada.'" 

Not all agreed that bankruptcy law was beneficial. A traditional complaint about 

banhptcy law related to the expense of the system and the fiequent delays in obtaining a 

dividend.lo6 However, a more forcehl argument against bankruptcy law focused on the 

fundamental obligation to repay debts. Phillip Girard's study of the debate in Nova 

Scotia illustrates that opponents of bankruptcy complained of dishonest debtors and the 

immorality of failing to repay obligations. Refusal to repay debts was likened to a sin. 

Girard claims that the objections to bankruptcy law: 

were rooted in an ideology that accepted the efficacy of imprisonment as a 
deterrent to reckless borrowing and viewed the payment of debts as a moral 
duty .... What was moral about allowing a dishonest debtor, even a petty 
debtor, to evade his obligations or to have his debts discharged by 
banlauptcy?lo7 

The exclusion of English bankruptcy law from Upper Canada in 1792 is perhaps 

the best indication of the unacceptability of bankruptcy law. The legislative records of 

105 "Shall We Have a Bankrupt Law?" (1858) 4 U.C.L.J. 2 at 3-4; See also Girard, "Lnsolvency Law 
Reform in Nova Scotia", supra note 15 at 103. 

lo6 On complaints of bankruptcy procedure expense and delay in Quebec in 1767, see Kolish, 
Changement, supra note 34 at 50; Kolish, "Imprisonment for Debt", supra note 34 at 606; Kolish, 
"L'Introduction de la Faillite", supra note 34 at 219-220. For procedural criticisms in Ontario before 
Confederation, see St. Lawrence, "Comment Re: Insolvent Act of 1864," (1868) 4 Can. L.J. (N.S.) 1; 
Union, "The Insolvent Act of 1864- Assignees" (1868) 4 Can. L.J. (N.S.) 131; Scarboro, "Assignees in 
Bankruptcy Matters -- The Operation of the Act" (1868) 4 Can. L.J. (N.S.) 83; Quinte, "Insolvent Acts, 
Assignees" (1868) 4 Can. LJ. (N.S.) 101; "A Bankruptcy Law Required" (1863) 9 U.C.L.J 141 at 142. 

'07 Girard, "Insolvency Law Reform in Nova Scotia", supra note 15 at 101. In  British Columbia 
there was also a division over the responsibility to repay debts. One author draws upon the 1862 case of 
Cranford v Wright to demonstrate the conflicting views. The case involved a claim for breach of contract 
to deliver goods. Chief Justice Begbie who heard the case had a traditional view of contractual 
obligations. The duty to pay was not derived from the written instrument but rather was a moral obligation 
based upon one's social status. The responsibilities of a businessman included an obligation to pay bills. 
Not all settlers shared Begbie's view and the outcry over the decision reflected a tension between those 
with a belief that bills should be paid and a belief that debt was simply a consequence of doing business. 
Loo, Law in British Columbia at 92-103. Cranford v Wright British Columbian (13 December 1862) cited 
in Loo's text. 



the House of Assembly and the Legislative Council do not provide any express reasons 

for the exclusion of bankruptcy law.'08 A number of historians have examined this 

puzzling question. Risk argues that the reason for the omission may have been '%he 

complexity and abuses of the English legislation and a vague feeling that any bankruptcy 

legislation would be inappropriate for the simple economy".109 Weaver asserts that the 

exclusion "suggests a desire to be rid of old country obligations".110 Smandych 

speculates that any attempt to include English bankruptcy and poor law would have been 

opposed by the elected members of the assembly. Upper Canada may simply have been 

following the precedent set in Lower Canada. As noted above, English bankruptcy laws 

were not introduced into Lower Canada until 1839.' ' ' 
Levy argues that the decision to exclude bankruptcy law was a principled one 

rather than a pragmatic one. Upper Canadians had a vision of a ''vigorously self-reliant 

society founded upon individual initiative...". Only the fittest would survive, and those in 

temporary distress would be helped by family or local charity. In this vision, government 

played a minimal role: 

Rigorous theories of self reliance and individual responsibility dictated that 
man must pay the fir11 price of his financial misfortune. Any concession to 
human fiailty would weaken the entire social fabric and encourage people 
to take risks secure in the knowledge that they would never have to pay the 
fill social price .... Those who favoured the perpetuation of a superficially 
stable, stratified agrarian society would naturally oppose any measure that 
seemed to weaken individual re~~onsibi1ity.l l2 

Smandych, ''Exclusion of the English Poor Law", supra note 38 at 117. 

log Risk, "The Law About the Market" supra note 60 at 343. Risk claims that the reasons for the 
exclusion "are not clear*'. Smandych provides a historiographical overview which focuses primarily on the 
exclusion of the poor laws. Smandych, "Exclusion of the English Poor Law", supra note 38 at 100-104. 

"O J.C. Weaver, 'While Equity Slumbered: Creditor Advantage, a Capitalist Land Market, and 
Upper Canada's Missing Court'' (1990) 28 Osgoode Hall LJ. 870 at 875. 

"' Smandych, "Exclusion of the English Poor Law", supra note 38 at 118. On the comparative point, 
see pp 112-1 15. 

'I2 J.C. Levy, "The Poor Laws in Early Upper Canada" in DJ. Bercuson & L.A. Knafla eds., Luw and 
Sociey in Canada in Historical Perspective (Calgary: University of Calgary Studies in History, 1979) 23 
at 27-28. 



Levy links the dislike of English bankruptcy law to the discharge. These provisions 

interfered with the creditor's right to insist on the imprisonment of the debtor."' 

The forgiveness of debts ran counter to the concept of responsibility for one's 

debts. Risk, in his study of nineteenth century Canada West, concludes that the major 

themes in this period were: 

individual autonomy, and the benevolence and attainability of material 
progress .... Two values about individual autonomy were the most 
apparent: respect and encouragement for individual initiative, and the need 
for each individual to take responsibility for his own fate.'14 

Evidence of opposition to the very principle of banhuptcy laws in this period can 

be illustrated by the specific expressions of dissatisfaction with the Insolvent Act of 1864. 

In 1 867, a Resolution of the County of Huron asked for the repeal of the Insolvent Act of 

1864. The council viewed "with great apprehension, the action taken by so many parties, 

in taking advantage of the Provisions of the Insolvent Act of 1864'. 

It is notorious that numbers, daily increasing, resort to the Act to shirk their 
just debts, which they might exert themselves to pay, had they not so a 
facile a method to relieve themselves fiom their debts. 

In addition, according to the council, the Act affected the morality of individuals: 

We view the act as legalised inducement held out to parties to cheat, and a 
great means of demoralising numerous people who, otherwise, might be 
tolerably honest; and we hold that the Act is conducive of much more evil 
than good, therefore it should be taken off the Statute Books of the 
c0untry.l l5 

"' Levy is wrong to claim that bankruptcy laws were modem innovations in 1792. Bankruptcy laws, 
as shown in my previous chapters can be traced back to the sixteenth century. Discharge provisions were 
not enacted until early in the eighteenth century. Ibid at 27. 

Risk, "The Law About the Market", supra note 60 at 337-338. During the debates in 1846 and in 
1849 over whether to extend the Act of 1843, the defenders of the legislation argued it was a commercial 
necessity. It was "attacked as a denial of a simple belief that debts should be paid" (at 343). 

Resolution of Corporation of the County of Huron, at June Session 1867. 



Others also suggested a policy of honesty and high moral principles for debtors. 

One author of an 1869 pamphlet suggested that his readers would achieve "high honour 

and satisfaction of doing right, even although for a time you should suffer". However, if 

one were to achieve prosperity through dishonesty, "the remembrance of the wrong deed 
.r 116 will embitter every cup of peace . 

The ease with which an individual could make an assignment in bankruptcy also 

drew criticism from the author. The Act of 1864 held out a "positive premium to 

rascality" when a debtor was able "at any moment to make a valid assignment of his 

property, without giving any notice, and to get through his bankruptcy on such easy terms 

as any calculating rogue can generally succeed in wresting from his reluctant creditors". 

The concept of a fiesh start was not readily accepted: 

It is a common objection to the Bankruptcy Law of this country that it can 
be. .. readily used by dishonest men for the purpose of making capital and 
getting a fiesh start in business. 

A debtor used the law as a "refuge in his last extremity fiom angry and vindictive 

creditors". A better alternative, according to the author, was for debtors to approach 

creditors to arrange for repayment terms or forbearance from suit. "Creditors are 

proverbially indulgent and forbearing ... and you will have very little difficulty in getting 

all the time you ask for if you show a determined spirit to meet your difficulties like a 
man.wl I7 

The moral obligation to repay debts also arose in the context of the evolution of 

the limited liability company. The shift to limited liability advantaged shareholders 

because unlike partnerships, where principals were jointly and severally liable for the 

fi's debts, the shareholders' potential exposure was limited only to the sums invested. 

The risk of loss therefore fell on creditors who could only seek recovery fi-om the assets 

]I6 E.T. Bromfeld, Practical Hints to the Retail Merchant, or How to Make a Business Successfirl. 
With an Appendix Containing Advice to Embarrassed Debtors and Remarks of the Present Law of 
Bankruptcy in Canada. (Jan. 1869). 



of the corporation rather than from the shareholders."* Limited liability facilitated 

investment in large undertakings but it also challenged some deep-rooted ideas. In 

England, limited liability was resisted in the first half of the nineteenth century. It was 

argued that full personal responsibility was a "precondition of the proper hctioning of a 

fiee economy". It was the duty of the legal system to enforce that responsibility. Limited 

liability challenged this duty as it provided the very machinery to escape 

responsibilities.119 England eventually moved to a general statute providing for limited 

liability in 1855.'" Limited liability statutes began to be adopted by leading states of the 

United States by the 1830s.'~' 

In pre-Confederation Canada the debate about limited liability extended from the 

1820s to the 1850s and "reflected the debate in England and the United States". Limited 

liability was defended in the Canadian setting on the basis that "accumulations of capital 

were necessary". Without limited liability, businessmen would not invest in company 

ventures given that personal fortunes would be at risk. Further, as limited liability had 

been established in many areas of the United States, the principle had to be adopted in 

Canada to make investment attractive. However, limited liability was "opposed by a 

simple belief that debts should be paid". It was further argued that limited liability 

companies had an unfair advantage over businessmen carrying on trade as sole 

enterprises. Opposition to the principle may have prevented the passage of some bills 

providing for individual corporations. 

"' J.B. Baskin & P.J. Miranti, A History of Corporate Finance (New York: Cambridge University 
Press, 1997) at 139. 

"' W. R. Cornish & G. de N .  Clark, Law and Society in England 1750-1950 (London: Sweet & 
Maxwell, 1989) at 247. 

12' Ibid at 256-257. 

It' J.B. Baskin & P.J. Miranti. A History of Corporate Finance (New York: Cambridge Univ. Press, 
1997) at 141; K.L. Hall, The Magic Mirror Law in American History (New York: Oxford Univ. Press, 
1989) at 98 



Although limited liability prevailed,1" its establishment did not end the debate 

over the moral obligation to repay debts in the wider bankruptcy law context. As will be 

seen, in the 1870s and 1880s many continued to advance the argument that debts had to 

be repaid. However, debts that led to badauptcy were not always investments in 

business ventures. Debts to relatives or fiends, long-term farming debts, and debts 

incurred for purely personal purposes such as gambling or the purchase of goods often 

led to financial ruin and were of a different category than investments in failed 

businesses. In the bankruptcy law context, many continued to differentiate between 

commercial and non-commercial debts and argued that the trader rule, which separated 

the two, should be continued. The unpopularity of the Insolvent Act  of 1864 and its 

predecessors did not hold out much promise for long-lasting post-Confederation 

bankruptcy reform. Those opposed to bankruptcy law made equally strong moral 

arguments after Confederation. 

B The Personal Nature of Credit 
The appeal of moral arguments can be linked to the personal nature of debt in the 

rural society of pre-Confederation Canada. Arguments about individual responsibility to 

repay debts carried more weight when credit conditions turned on the creditor's personal 

knowledge of the debtor. Monod argues that "individuality rather than cash served as the 

nexus of mid-nineteenth century trading". He argues that bartering was common and a 

"deal was as good as the people striking it". Prices varied depending on the relationship 

between the buyer and seller. Buyers more heavily in debt could be expected to pay 

marginally more for goods: 

In fact, nothing was more individual than credit. In many stores accounts 
were paid or not paid, at the customers' convenience, and it was not until 

R.C.B. Risk, "The Nineteenth Century Foundations of the Business Corporation in Ontario" 
(1973) 23 U.T.L.J. 270 at 295-298. One cannot point to a conclusive date by which limited liability was 
established for all companies. Risk's study shows that before 1849 most of the individual statutes did not 
include any terms about limited liability. In 1849 the Interpretation Act established limited liability for all 
corporations for which express provisions were not made. Some of the general incorporation statutes 
expressly limited liability while others, e.g. public utility statutes did not. The first general incorporation 
statute which related to mining, manufacturing, mechanical and chemical concerns adopted limited liability 
in 1850. See also F.E. Labrie & E.E. Palmer, "The Pre-Confederation History of Corporations in Canada" 
in J.S. Ziegel, ed., Studies in Company Law (Toronto: Butterworths, 1967) 33 at 57. 



the 1870s that enough cash entered the economy to allow most buyers to 
pay their bills monthly ... Shopkeepers kept track of these credit accounts in 
journals organized by the name of the purchaser, which meant that most 
retailers must have known pretty well everyone who came into their shops 
to buy. 1 23 

This personal nature of debt also extended to the relationship between merchants and 

suppliers. Many retailers made an "annual buying pilgrimage" to wholesale centres 

where personal contacts were renewed. These contacts were very significant as "so much 

of the commercial life of the colonies depended on trust: wholesalers would often be paid 

annually, but sometimes they would continue supplying a retail debtor for years on 

end."lZ4 

The lack of transportation and ready cash constrained merchants in the eighteenth 

and early nineteenth century. They therefore had to extend long term credit, relying on 

"informal reputations and familial connections when assessing the worthiness of clients". 

"Injunctions to honesty were especially important in an age characterized by long credit 

lines and minimal opportunities for the personal assessment of one's business 

Douglas McCallaYs study of the Buchanans' family business in Upper Canada 

from 1834 to 1872 also illustrates the importance of personal credit ties. McCalla argues 

that "personal knowledge by the lender or the endorser of the borrower was essential to 

the system's operation. Credit tied metropolis and hinterland together."'26 McCalla's 

description of the Buchanans' credit checking system is worth quoting at length: 

'* D. Monod, Store Wars: Shopkeepers and the Culture of Mass Marketing: 1890-1939 (Toronto: 
University of Toronto Ress, 1996) at 21. 

D. McCalla, The Upper Canada Trade, 1834-1872: A Study of Buchanans' Business (Toronto: 
University of Toronto Ress, 1979) at 6 [hereinafter McCalla, Buchanans' Business]. McCalla's other 
study of rural credit in Upper Canada indicates that within a local community, "many upper Canadians 
were at once debtors and creditors, as they extended credit to their neighbours and received credit from 
them". D. McCalla. "Rural Credit and Rural Development in Upper Canada 1790-1850" in R. Omner ed., 
Merchant Credit and Labour Strategies in Historical Perspective (Fredericton: Acadiensis Press, 1990) at 



In selecting customers and managing their accounts, the partners relied on 
knowledge and judgment .... Every winter, once the roads had fiozen and 
while the wholesale trade was least active, partners and, later, senior 
employees toured the hinterland .... On such trips, the partners met 
customers and inspected their businesses .... The partners did not hesitate to 
demand to see the customer's books, aiming to judge his assets and 
liabilities, his sales md managerial abilities. They inspected his stocks and 
assessed the strengths and weaknesses of his employees .... Yet even so 
there was much room for emor and oversight. Accordingly the partners 
sought above all to judge the man's character and integrity, and they looked 
especially for signs of weakness such as alcoholism and serious neglect of 
business  detail^.'^' 

Under the system of personalized credit relations, those debtors who had no 

means of obtaining fkther credit to repay old debts in many cases had no choice but to 

leave the community.'28 Further, prior to Confederation, due to the shortage of liquidity, 

many Upper Canadians found themselves entwined in a system of mutual debts and 

credits. Periodically, merchants set-off mutual small debts and credits.'" 

A recent study of mid-Victorian Brantford Ontario also indicates that from the 

late 1 840s to the 1860s businessmen received recommendations for credit "by virtue of 

their character despite their limited wealth or trade prospects."130 Those who extended 

credit relied on the honourable borrower to repay. While a man's wealth might determine 

the amount of credit, it was character that determined whether or not the loan would be 

262 [hereinafter McCalla, "Rural Credit"]. 

12' McCalla, Buchanans' Business, ibid. at 37-38; See also P. Baskerville & G. Taylor, A Concise 
History of Business in Canada (Toronto: Oxford University Press, 1994) at 142-143. 

lZ8 McCalla, "Rural Credit7', supra note 126 at 270; D. McCalla, Planting the Province: The 
Economic History of Upper Canada 1784-I870 (Toronto: University of Toronto Press, 1993) at 147 
[hereinafter McCalIa, Planting the Province]. 

McCalIa, Planting the Province, ibid. at 146. 

130 D. Burley, A Particular Condition in Life: SelfEmployment and Social Mobility in Mid Victorian 
Brantford (Montreal: McGill-Queen's University Press, 1994) at 103 [hereinafter Burley, A Particular 
Condition]. For an overview of this study, see D. Burley, "'Good for All He Would Ask': Credit and Debt 
in the Transition to Industrial Capitalism--The Case of Mid-Nineteenth Centwy Brantford, Ontario*' (1987) 
20 Soc. Hist. 79-99. 



extended. Those who gambled, 

received a qualified credit rating. 

speculated, broke contracts or imbibed in alcohol 

Positive matters included the stability of home life; 

those who were single or abdicated familial responsibilities received less positive 

reports."' Credit therefore was the "prerogative of the respectable and responsible man." 

The purpose of the loan did not concern the lender "since an honourable borrower 

Milled his obligations."132 

One study has argued that one of the most important aspects for a nineteenth 

century business to consider was the issue of risk and how best to minimize it: 

Risks were high primarily because people lacked concrete informattion upon 
which to base sound business decisions . . . . Economic vulnerability to the 
vagaries of world markets was exacerbated by the chain of long term credit 
.... Risks were kept to a tolerable level by judicious selection of partners, 
agents, and employees, often drawn from the merchant's extended 
family.'33 

The creation of legal mechanisms to allow for the enforcement of debts was one step in 

risk reduction. Legal institutions that allowed for the collection of debts provided a 

substitute for familial or personal transactions. However, simple debt collection 

mechanisms, as will be seen, could be thwarted by insolvent debtors making preferential 

131 Burley, A Particular Condition, ibid at 103-1 11. A study of early nineteenth century Quebec also 
recognizes the significance of the personal nature of debt. The renewed demands for a bankruptcy law in 
the 1820s are attributed in part to an economic crisis in 1820-21 which led to a rising number of debtors. 
Importantly, however, a increase in the number of English immigrants beginning in 1815, led to a vast 
increase in the population. Creditors were more at risk lending to a larger population in contrast to a less 
populous colony. Kolish, "L'Introduction de la Faillitem, supra note 34 at 223. For a detailed study on the 
nature of credit and debt during the 1820s in Lower Canada, see G. Bervin, "Aperp Sur Le Commerce et 
le CMit Quebec 1820-1830" (1983) 36 R.H.A.F. 527. Kolish's study of court records from 1785 to 1825 
indicates that debt recovery and disputes over contracts dominated civil litigation. See E. Kolish, "Some 
Aspects of Civil Litigation in Lower Canada, 1785-1825: Towards the Use of Court Records for Canadian 
Social History" (1989) 70 Can. Hist. Rev. 337 at 365 

'j2 D. Burley, "'Good for All He Would Ask': Credit and Debt in the Transition to Industrial 
Capitalism--The Case of Mid-Nineteenth Century Brantford, Ontario" (1987) 20 Soc. Hist. 79 at 83. 

' P. George and P. Sworden, 'The Courts and the Development of Trade in Upper Canada: 1830- 
1 860" (1986) 60 Bus. Hist. Rev. 258 at 262. 



payments to local creditors. Bankruptcy laws in combination with debt collection 

statutes, were essential to promote a wider and more distant trade.IM 

The personal nature of debt in a localized rural economy in pre-Confederation 

Canada may therefore account for the persuasiveness of the moral opposition to the 

discharge of debts. Rural opposition to bankruptcy law, as will be seen, was partially 

responsible for the repeal of the federal bankruptcy legislation in 1880. There is evidence 

of a similar rural opposition in pre-Confederation Nova Scotia After citing evidence of 

moral arguments against bankruptcy, Girard argues that rural opponents were more 

attracted to these types of arguments as rum1 lending practices tended to be "highly 

personal and informal", in contrast to more impersonal practices in ~a l i fax ."~  

Members of the Nova Scotia legislature did not embrace banlcruptcy reform as 

"ideologies stressing proper commercial behaviour ... continued to attract many 

adherents." Girard claims that debtor-creditor reform in England and the United States 

"was ultimately associated with both urbanization and increased commercial activity. 

Pre-Confederation Nova Scotia was still intensely rural."136 

C The Role of Distance and Preferential Payments 
The discharge was not the only matter upon which there was a difference of 

opinion. Bankruptcy law had different effects upon distant and local creditors and the 

tension between these two types of creditors is an important theme. A centralized 

bankruptcy system reduced risks for distant or foreign creditors, and destroyed local 

creditor advantage. The role of distance and credit networks was an important theme in 

134 'The necessity of relying on family or personal relationships can be reduced by the availability of 
social institutions to enforce private contracts, including ready access to legal remedies. Such institutions 
provide substitutes for the authority, assurances, and sanctions identified with family centred transactions, 
and increase the likelihood of exchange over a wider range of trading parties." Ibid at 262-263. 

13' Girard, "Insolvency Law Reform in Nova Scotia", supra note 15 at 101, 105. Rural opposition to 
bankruptcy law surfaced as early a s  1842 when rural members complained that bankruptcy proceedings 
were to be centred in Halifax. Further, rural members of the legislature tended to oppose bankruptcy 
reform in favour of the status quo as debt collection was an important part of their practices. Girard 
indicates that further research of voting patterns needs to be completed in order to confirm the urban rural 
variable as a signscant factor in predicting lawyers' attitudes to bankruptcy law. 



the evolution of United 

Confederation Canada. 

States bankruptcy law and a similar trend can be found in pre- 

Evidence of the tension between local and distant creditors appeared very early on 

in pre-Confederation Canada. After the British victory in New France, a debate emerged 

as to the applicability of English law. In 1767 a debtor, who had been financially ruined 

by the war, was unable to reach an agreement with his creditors. He consulted the 

Attorney-General, who purported to issue a commission in bankruptcy on the assumption 

that the English bankruptcy laws were in force.13' Local Quebec merchants, however, 

opposed the introduction of bankruptcy law. 

Merchants in Quebec argued that London merchants would advance less credit to 

local merchants if Quebec adopted a bankruptcy regime.'" The claim did not go 

unchallenged. The Attorney-General, understanding the economic motives of both local 

and distant creditors, responded by arguing that overseas traders in fact favoured a 

bankruptcy scheme for the colony. Such a procedure, according to the Attorney- 

General, would encourage fiuther credit fiom England. Without a bankruptcy law, 

overseas merchants were disadvantaged as local creditors were in a better position to 

monitor the business of the debtor and thus were favourably placed to collect from the 

debtor.13g In the end, merchants in Quebec succeeded in preventing the Attorney- 

General from issuing a bankruptcy cornmission. The merchants preferred to avoid 

judicial or administrative supervision of private arrangements with their debtors.'" 

13' Kolish, "L'Introduction de la Faillite", supra note 34 at 217; Kolish, "Imprisonment for Debt", 
supra note 34 at 605; Kolish, Changement, supra note 34 at 49. 

Kolish, Changement, supra note 34 at 50; KoIish, bbImprisonment for Debt", supra note 34 at 606; 
Kolish, 'LL'Introduction de la Faillite", supra note 34 at 219-220. 

13' Kolish, Changement, supra note 34 at 51; Kolish, "L'Introduction de la Faillite", supra note 34 
at 220. 

Kolish, "L'Introduction de la FaiIlite", supra note 34 at 221. Bryan Young has pointed out that in 
many other areas of law, English merchants pressed for "the imposition of English law in matters affecting 
commerce and succession practices". Young, The Politics of Codification, supra note 42 at 8-9. Smandych 
also has found further evidence of the opposition to bankruptcy law in Quebec. He refers to a petition sent 
by British merchants in Canada stating their objections to the imposition of English bankruptcy law in the 
colony. The petition was enclosed in a letter from Guy Carleton, the governor, to the Earl of Hillsborough, 



The problem for distant creditors was a common one in pre-Confederation 

Canada. Their collection efforts were hampered by the common law priority rules of 

"frrst come first served" that advantaged local creditors. The race of diligence, also a 

problem under American state collection law,I4' favoured creditors who were able to first 

enforce upon the debtor's assets. Creditors who obtained the first execution against the 

debtor were not required to share the benefits of execution with subsequent creditors.'" 

The bankruptcy law principle of equal treatment of creditors, upheld by the pro rata 

distribution of the debtor's assets put all creditors, near and far, on an equal footing. 

According to an 1863 Upper Canada Law Journal editorial, in the distribution of the 

debtor's assets among his creditors "there shall be no preference or priori ty... all shall 

share alike."'43 

The problems inherent in the common law's rewarding of the first creditor were 

recognized in the Ontario case of GotrwoNs v. MulZhollurzd. Justice John Wilson noted 

that the "grasping oppression ... might be avoided if a seizure under execution were 

made to operate as an attachment for the benefit of all creditors who chose to claim 

within a given time." The law was unsatisfactory as it "permits the creditor who can get 

a judgment and execution to have a preference, by allowing him to have his debt paid in 

full, with no regard either to the interest of the debtor or the other creditors". It was 

the first secretary of the new Department of State for the colonies dated 21 November 1767. 
Hillsborough's response 6 March 1768 indicated that "it is impossible to conceive, that couId ever be His 
majesty's intention signified, either by the proclamation, or by the ordinance for the establishment of courts 
of Judicature, to extend laws of that particular and municipal nature to the colony". See Smandych, 
'8xclusion of the English Poor Law", supra note 38 at 114 

14' See discussion in chapter 2 at pp 34-38. 

14* See eg., Beekrnan v. Jarvis (1847) 3 U.C.Q.B. 280; Topping v. Joseph (1859) 1 E. & A. 292; 
Rowe v. Jarvis (1863) 13 U.C.C.P. 495; Bank of Montreal v. Munro (1864) 23 U.C.Q.B. 414. For an 
overview of the common law principles, see Dunlop. Creditor Debtor Law, supra note 8 at 545. 

143 "A Bankruptcy Law Required" (1863) 9 U.C.L.J. 141 

(1864) 15 U.C.C.P. 62 aff'd (1866) 3 E. &A.  194. 
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possible for a debtor to choose to prefer a creditor by permitting one creditor to obtain 

default judgment while defending others.'" 

Once the Bankruptcy Act of 1843 expired, commentators recognized the ability of 

certain creditors to extract extra payments fiom the debtor to the disadvantage of less 

well-informed creditors. The primary goal of bankruptcy was '%he rapid, thorough, and 

economical application of the whole available funds of the debtor to pay his  creditor^".'^ 
Secondly, the lack of any mandatory distribution scheme encouraged debtors to make 

preferential payments to favourite creditors.I4' Here lay the true motive behind calls for 

reform: 

as the law now stands in Upper Canada ... a debtor, though largely 
embarrassed, may select any one ox more of his creditors to the exclusion of 
all others, and to the 'select few' pay their demands in full to the 
impoverishment of all others not so lucky. These few are 'fiends.' .... In 
private they are cheek and jowl with [the debtor] as the merry laugh peal 
after peal arises over the good old wine. Oh, that the bulk of the creditors 
could get one peep behind the curtains in cases such as this!lq 

14' (1864) I5 U.C.C.P. 62 at 73-74. A Province of Canada statute enacted in 1858 did prohibit the 
making of a payment with the "intent of giving one or more of the creditors of such person a preference 
over his other creditors". See 22 Vict, c. 9 and consolidated as Relief of Insolvent Debtors Act C.S.U.C. c. 
26, s. 18. However, as pointed out by Wilson J. debtors could circumvent the provisions by choosing to 
defend certain lawsuits while allowing default judgments in others. Wilson J. stated at 73 that the law 
"permits a preference while it forbids it". The subsequent article in the U.C.L.J. attacking the practice of 
preferences more generally suggests that the legislation was not effective. The existence of this statute later 
became relevant in 1894 when the constitutionality of provincial assignment and preference legislation was 
tested before the Privy Council. See chapter 6. 

146 "Bankruptcy and Insolvency" (1 861) 7 U.C.L.J. 10 at i 1. 

14' Loans to personal connections such as friends and neighbours posed the most significant problem. 
One study shows that farmers not only borrowed from private lenders but also borrowed from others in a 
similar social and economic standing i.e. "friends and neighbours". See D. Bilak, 'The Law of the Land: 
Rural Debt and Private Land Transfer in Upper Canada, 1841-1867" (1987) 20 Social History 177 at 181 
discussing a study of the Toronto Gore Township. 

148 "Shall We Have a Bankruptcy Law?'(l858) 4 U.C.L.J. 2 at 3-4. See also "A Bankruptcy Law 
Requirm (1863) 9 U.C.L.J. 141; "The Act Respecting Insolvency" (1864) 10 U.C.L.J. 225 at 226. 



Distant creditors never came close enough to the curtain to discover how the debtor 

distributed his assets. Arguments such as these were raised after Confederation and 

became increasingly important for those who had a more national vision of the Canadian 

economy. 

Conclusion 
This overview of pre-Confederation legislation illustrates that bankruptcy 

legislation was not widely accepted prior to 1867. Upper Canada had expressly excluded 

the operation of English bankruptcy law in 1792. In the Maritimes, no bankruptcy laws 

were ever passed. Nova Scotia considered the subject on a number of occasions but all 

bills were defeated. Only three major bankruptcy statutes were enacted in the pre- 

Confederation period. The Lower Canada Bankruptcy Ordinance of 1839 had little 

impact as it was replaced by the Province of Canada Bankruptcy Act of 1843. This Act 

was also short-lived and expired in 1849 leaving the province of Canada without a law 

until 1864. The Insolvent Act of 1864 did not adopt a uniform regime over the two 

sections of the province. While all debtors in Canada West were able to make a 

voluntary assignment and apply for a discharge, in Canada East only traders were eligible 

for the discharge. In 1867, therefore, Parliament was not able to draw on a strong 

tradition of provincial bankruptcy legislation. Bankruptcy legislation, open to all types of 

debtors, was only known in Ontario since 1864. 

The pattern of short-lived bankruptcy statutes and the outright rejection of 

bankruptcy bills in the Maritimes is consistent with the American experience. D h g  the 

pre-Confederation period, Congress repealed the Bankruptcy Acts of 1800 and 1841. 

While English bankruptcy law provided the basis for the pre-Confederation statutes, the 

provinces exhibited no desire to match the continuous reforms of the mother country in 

the nineteenth century. 

Both objectives of bankruptcy law, the discharge and the equitable distribution of 

the debtor's assets, were in issue, Most of the attention focused on the debtor's 

responsibility to repay debts. Claims of the immorality of the discharge appealed in a 

local and rural economy that relied on the personal nature of debt. However, the 

economic effects of bankruptcy law suggest that there must have been more to opposition 

than just morality and an appeal to values. Bankruptcy law's principle of a pro rata 



distribution of the debtor's assets reduced the risk for distant creditors and destroyed l o 4  

creditor advantage. The moral obligation to repay debts and the tension between local 

and distant creditors merit fiuther study in the post-Confederation era. 



CHAPTER 5 

The Demise of Canadian Bankruptcy Law: 1867 to 1880 

Introduction 
After 1867, the bankruptcy discharge and the equitable distribution of the debtor's 

assets continued to be controversial. Following Confederation, Parliament passed the 

Insolvent Act of 1869. ' The abolition of voluntary proceedings in 1 87s2 and subsequent 

amendments that further restricted access to the discharge did little to placate the 

demands for repeal. In 1880, Parliament repealed the Insolvent Act of 1875 and 

abandoned its constitutional jurisdiction over bankruptcy and insolvency matters for a 

period of nearly forty years.' Uniform national banlouptcy law did not emerge until 

1919.~ 

Repeal in 1880 was not a surprise development. Opponents of b h p t c y  law 

began to call for repeal shortly after the Act of 1869 came into effect. Between 1869 and 

1880, the House of Commons debated 10 separate repeal bills.' This chapter examines 

1 Insolvent Act of 1869, S.C., 32-33 Vic. 1869, c. 16. Section 155 provided that it was to only 
remain in force for four years. The law was extended in 1873 and again in 1874. S.C. 1873.36 Vic. c. 2; 
S.C. 1874,37 Vic. c. 46. 

2 Insolvent Act of 1875, S.C. 39 Vic. 1875 c. 16. 

3 An Act to Repeal the Acts Respecting Insolvency Now in Force in Canada, S. C. 1880.43 Vic., c. 
1. The British North America Act granted to the federal Parliament jurisdiction over bankruptcy and 
insolvency. 30-31 Vic., c. 3, s. 91(21). 

Bankruptcy Act of 1919, S.C. 1919, c. 36. See T.G.W. Telfer, "The Canadian Bankruptcy Act of 
1919: Public Legislation or Private Interest?" (1994-95) 24 C.B.L.J. 357. 

5 : Bill to Repeal Act Respecting Insolvency, 1869; 
Bill to Repeal Insolvency Laws Now Eristing in the Dominion, 1871; 

m: Bill C-3, Bill to Repeal the Insolvency Laws, 4th Sess., 1 st Parl., 1 872; 
m: Bill C-39, Bill to Repeal the insolvent Act of 1875, and All Acts Passed in Amendment thereof, 4th 
Sess., 3rd Parl., 1877; Bill C-2, Bill to Repeal the Insolvency Laws, Now in Force in the Dominion of 
Canada, 4th Sess., 3rd Parl., 1877; 
m: Bill C-2, Bill to Repeal the Insolvency Laws, Now in Force in the Dominion of Canada, 5th Sess., 
3rd Parl., 1878; 
m: Bill C-15, Bill to Repeal the Acts Respecting Insolvency Now in Force in the Dominion, 1st Sess., 



the controversy over bankruptcy law from 1867 to 1880, and offers a number of 

explanations as to why Parliament ultimately chose to repeal the legislation. Part I traces 

the legislative history of Canadian bankruptcy law to 1880. Part I1 considers both 

economic and institutional factors as  explanations for repeal. 

The absence of a national market in the 1870s made a federal bankruptcy law 

premature. As we shall see, the continuation of a local and rural economy was a 

significant factor in explaining the law's demise. The rural nature of the economy shaped 

debate on the two central features of bankruptcy law. First, the discharge challenged the 

fundamental obligation to repay debts. Critical attitudes towards debt can be linked to the 

continued importance of local credit relationships that depended upon trust and mutual 

exchange! Opponents of bankruptcy law appealed to the important value of repaying all 

debts. Bankruptcy law, however, did more than challenge traditional attitudes to debt. 

Opposition to a national bankruptcy law was not based entirely upon a 

disinterested debate of the ideal credit relationship. The debate over bankruptcy law also 

revealed a tension between local and distant creditors. The repeated appeals to moral 

obligations obscured an equally important debate on the impact of bankruptcy law's 

equitable distribution of the debtor's assets. The pro rata division of the debtor's assets 

had different consequences for local and distant creditors. Creditors trading beyond local 

markets sought to retain a national bankruptcy law that preserved a pro rata distribution. 

Banlcruptcy law destroyed local advantage as it abolished the common law race to the 

debtor's assets and prohibited the payment of preferential claims to local or friendly 

4th Pad., 1879; Bill C-22, Bill to Repeal the Insolvent Act of 1875, and to Make Provision in Lieu Thereof, 
1 st Sess., 4th Parl., 1879; Bill C-85, Bill to Repeal the Insolvent Act of 1875 and the Acts Amending It and 
to Make Provision for the Liquidations of the Estates of Insolvent Debtors, 1st Sess., 4th Pad, 1879; 
m: Bill C-2, Bill to Repeal the Acts Respecting Insolvency Now in Force in Canada, 2nd Sess., 4th 
Parl., 1880. This last Bill received Royal Assent and became An Act to Repeal the Acts Respecting 
Insolvency Now in Force in Canada, S. C. 1880.43 Vic., c. 1. 

6 There is evidence of a similar moral economy in England although at an earlier time. See e.g., C. 
Muldrew, "Interpreting the Market: the Ethics of Credit and Community Relations in Early Modern 
EngIand" (1993) 18 Soc. Hist. 163. In the United States, see Tony Freyer's work on the 4'associational 
economy". T. Freyer, Producers versus Capitalists Constitutional Conflict in Antebellum America 
(Charlottesville: University of Virginia. Press, 1994) [hereinafter Freyer, Constitutional Conflct]. 



 creditor^.^ The nual nature of the economy also had an impact on this aspect of the 

debate. Repeal in 1880 suggests that the national market was not yet fully established. 

Some creditors preferred local markets and a return to the common law race to the 

debtor's assets. 

However, the success of the repeal movement in 1880 cannot be entirely 

explained by the nature of the Canadian economy. It is also important to acknowledge the 

signiticance of institutions8 as having an autonomous influence on policy choice? The 

absence of a strong government department committed to reform was an important 

institutional factor. The weakness of the state inhibited the implementation of stable and 

lasting legislation.'0 The Canadian regulatory state was still yet to be formed. Federalism 

7 Modem bankruptcy theorists have long recognized the advantages of bankruptcy law over the 
common law. Thomas Jackson, The Logic and Limits of Bankruptcy Law (Cambridge: Harvard 
University Press, 1986) [hereinafter Jackson, Logic and Limits of Bankruptcy Law]. One modern 
bankruptcy theorist has acknowledged the advantages that bankruptcy law offers to distant creditors. (The 
Bankruptcy Code effectively empowers national creditors against local creditors.) D. Carlson, "Debt 
Collecting as Rent Seeking" (1995) 79 Minn. L. Rev. 817 at 828,832,835. 

8 R. Kent Weaver & Bert Rockman eds., Do Institutions Matter? Government Capabilities in the 
United States and Abroad (Washington: Brookings Institution, 1993) [hereinafter Weaver & Rockman, 
Do Institutions Matter?]. For an overview of the recent historical literature in this area, see D. Ernst, ""Law 
and American Political Development 1877-1938" (1998) 26 Rev. Am. Hist. 205. One recent study of the 
history of American bankruptcy law adopts a new institutional approach. See B. Hansen, The Origins of 
Bankruptcy Law in the United States, 1789-1 898 (Ph.D. diss., Washington Univ. 1995). 

9 Broad economic change may influence policy direction over time. However, institutional factors 
may have an autonomous influence on policy choice. On the interplay between macroeconomic change 
and state structures see L. Dodd, & C. Jillson, "Conversations on the Study of American Politics: An 
Introduction" in L. Dodd & C. Jillson eds. The Dymmics of American Politics (Boulder: Westview, 1994) 
1 at 10. 

10 The professional expertise of the legislators and public bureaucracy affects the capacity of the 
political system to implement stable and lasting policies. On the capacity of the political system, see D.B. 
Robertson, "History, Behaviouralism, and the Return to Institutionalism in American Political Science" in 
E.H. Monkkonen, ed., Engaging the Past: The Uses of History Across the Social Sciences (Durham: Duke 
University Press, 1994) at 9 [hereinafter Robertson, "Return to Institutionalism"]. On the importance of 
state expertise, see R. Kent Weaver & Bert A. Rockman, "Assessing the Effects of Institutions" in Weaver 
and Rockman, Do Irtstitutiom Mutter?, supra note 8 at 32. 



also affected policy direction." Provincial jurisdiction over "property and civil rights" 

created the possibility of a provincial solution to a contentious subject. Ontario's proposal 

of a provincial law that distributed the debtor's assets on a pro rata basis without the 

controversial discharge provided Parliament with an opportunity to repeal the federal 

bankruptcy law. 

I Legislative History and Constitutional Framework 

A The British North America Act 

One of the objectives of confederation'' was to create a strong central 

government while at the same time permitting the provinces to regulate their local 

 affair^.'^ Section 91 of the British North America Act granted to Parliament a general 

power for "the Peace, Order and Good Government*' of Canada "in relation to all Matters 

not coming within the Classes of subjects by this Act assigned exclusively to the 

Legislatures of the Provinces". "[Flor greater certainty" s. 91 also listed several specific 

subjects over which the federal government had jurisdiction. Included in the long list of 

economic powers, which were designed to establish a national economy,14 was 

jurisdiction over " b a . p t c y  and 

I I Federalism is acknowledged as an important institutional factor in Weaver and Rockman, ibid. at 
31 and Robertson, ibid. at 137. Historical studies have acknowledged the importance of federalism in the 
United States. See e.g., Hany N. Scheiber, "Federalism and the American Economic Order" (1975) 10 
Law & Soc. Rev. 57; Freyer, Constitutional Conflict, supra note 6. 

12 There are two works devoted exclusively to bankruptcy and the constitution. A. Bohbmier, La 
Faillite en Droit Constitutionnel Canadien (Montrdal: Les Presses de L'Universit6 de Montr&l, 1972) 
[hereinafter Bohtmier, Droit Constitutionnel]; P. Carignan, "La Competence Legislative en Matibre de 
Faillite et d' Insolvabilit6" (1979) 57 Can. Bar Rev. 47. 

13 R. Risk, & R.C. Vipond, "Rights Talk in Canada in the Late Nineteenth Century: 'The Good 
Sense and Right Feeling of the People"' (1996) 14 L. & Hist. Rev. 1 at 4. 

IS B.N.A. Act, s. 91(21). See provincial powers under s. 92 including jurisdiction over "property and 
civil rights" (s. 92(13)) and "generally all matters of a merely local or private nature in the province (s. 
92(16)). For an description of the structure of s. 91 and s. 92, see R. Risk, "The Scholars and the 
Constitution: P.0.G.G and the Privy Council" (1996) 23 Man. L.J. 496. On a genera1 summary of the 
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The drafters of the B.N.A. Act included both "bankruptcy and insolvency" in s. 

91(21) to avoid possible ambiguity over the ambit of the power.16 Historically the 

distinction between the two terms had been of great significance. Traditionally 

bankruptcy laws only applied to traders. Insolvency laws, however, were available to 

non-traders and offered a debtor a release fiom imprisonment. England abolished this 

distinction in 1861, and in 1864 the Province of Canada followed this reform in part by 

abolishing the trader rule for voluntary proceedings in Canada West. If England and pre- 

Confederation legislation had only recently moved away from the distinction, it made 

sense to list both terms in s. 91 .I7 

In the United States the federal power did not expressly include the term 

"insolvency". It was limited to "uniform Laws on the subject of Bankruptcies". As 

discussed in chapter 3, the meaning of the term "bankruptcy" was the subject of 

constitutional litigation in the United states." The inclusion of both terms in the B.N.A. 

Act was an attempt to avoid a similar dispute that might arise between Parliament and the 

provinces. lg  

While there appears to have been no express reason given by the h e r s  of the 

reasons for Confederation, see R. Risk & R.C. Vipond, "Rights Talk in Canada in the Late Nineteenth 
Century: 'The Good Sense and Right Feeling of the People"' (1996) 14 L. & Hist. Rev. 1 at 4; R. Vipond, 
Liberty and Community: Canadian Federalism and the Failure of the Constitution (Albany: SUNY Press, 
1991) at 6-10,15-45; B. Baker, "The Province of Post Confederation Rights" (1995) 45 U.T.L.J. 77. 

16 J. Honsberger, "The Nature of Bankruptcy and Insolvency in a Constitutional Perspective" (1972) 
10 Osgoode Hall L.J. 199 at 199-200; Bohtmier, Droit Constitutionnel, supra note 12 at 19. 

17 Despite their titles, the Insolvent Acts of 1864, 1869 and 1875 were all bankruptcy laws. 

18 See discussion of Sturges v. Crowninshield 4 Wheat. 122 (1819); Ogden v. Saunders 12 Wheat. 
213 (1827) contained in chapter 3. 

19 The Queen v. Chandler (1869) 12 N.B.R. 556 at 561 (C.A.). See also J. Honsberger, "The Nature 
of Bankruptcy and Insolvency in a Constitutional Perspective" (1972) 10 Osgoode Hall L.J. I99 at 199- 
200. See aIso BohCmier, Droit Constitutionnel, supra note 12 at 19; P. Carignan, "La Competence 
LCgislative en Matibre de Faillite et d' Insolvabilit6" (1979) 57 Can. Bar Rev. 47 at 51; L.J. de la 
Durantaye, Traire' de la Faillite en la Province de Qukbec (Montreal: Chez L'Auteur, 1934) at 24 
[hereinafter de la Durantaye, Trait4 de la Faillite]; E.H. Levi & J.W. Moore, "Bankruptcy and 
Reorganization: A Survey of Changes" (1937) 5 U. Chic. L. Rev. 1 at 19. 



B.N.A. Act for the inclusion of bankruptcy and insolvency in s. 91," bankruptcy law 

fitted naturally with the other listed national powers. The framers deemed trade to be of 

national significance, and powers granted under s. 91 included "trade and commerce", 

"navigation and shipping", "currency and coinage", "banking, incorporation of banks and 

the issue of paper money", "bills of exchange and promissory notes"? One might also 

link the penal aspects of bankruptcy to federal control over criminal law. Just as criminal 

law regulated moral behaviour, bankruptcy law also played a role in this regard by 

sanctioning the conduct of fkudulent debtors.= A national bankruptcy law instilled 

confidence in foreign and distant creditors. A national act was more accessible and easier 

to leam than numerous provincial variations. Foreign capital was important to the young 

country, and this may have been put at risk if provinces were allowed to legislate in 

distinctive ways. A federal law applied equally to all creditors, and allowed the collection 

of the debtor's assets wherever they were ~oca ted .~  

Local matters, including regulation over "property and civil rights" were granted 

to the provinces. While the grant of jurisdiction over bankruptcy and insolvency was 

20 Bohtmier's review of the primary sources led him to conclude: "Nulle part, les Nres de la 
confbdhtion n'ont exprimd les motifs de leur dbcision". Bohemier, Droit Constitutionnel, suprra note 12 
at 19. 

21 D.E. Thomson, "Bankruptcy Law in Canada" (1894) 1 Barrister 39 at 39-40; D.E. Thomson, 
"Bankruptcy Legislation in Canada" (1902) 1 Can. L. Rev. 173 at 174. 

22 Bohbrnier, Droit Constitutionnel, supra note 12 at 26. 

23 This paragraph is based upon Boh6mier's work. Bohemier argues that the new national Parliament 
may have been perceived as a more stable and mature institution by foreign creditors. He claims that some 
fathers of Confederation mistrusted local legislatures as they had a tendency to favour local and narrow 
interests. "I1 est concevable que certaines provinces auraient pu chercher h accorder un traitement privil6g6 
aux creanciers locaux au detriment des crhnciers Btrangers." Bohemier, Droit Constitutionnel, supra note 
12 at 19-25; A. Bohbmier, Faillite et InsolvabilitJ, tome 1, (Montreal: Editions Themis, 1992) 21. The 
importance of uniformity was also cited by the Quebec Superior Cowt in 1888 decision: Dupont v. La Cie 
de Moulin a Bardeau Chanfren (1888) 2 L.N. 255 at 227. See also, J. Honsberger, "The Historical 
Evolution of Bankruptcy and Insolvency Process in Canada" (unpublished) at 27 [hereinafter Honsberger, 
"Historical Evolution of Bankruptcy"]; Report of the Study Committee on Bankruptcy and Insolvency 
Legislation (Ottawa, 1970) [hereinafter, T a d  Report] at 37. 



exclusive, the provinces retained the right to regulate debtor-creditor matters generally." 

The B.N.A. Act created the possibility of some overlap in relation to the regulation of 

debtors. Bankruptcy law therefore could not be separated from constitutional law. The 

federal government's abandonment of bankruptcy legislation and the provincial 

legislation that followed suggests that consensus as to the need for a national banlcruptcy 

law did not survive long after Confederation. Despite the clear wording of the B.N.A. 

Act, the federal government did not view bankruptcy law as a fundamentally important 

economic power. 

B Insolvent Act of 1869 
Following the government's announcement of its intention to introduce uniform 

bankruptcy legislation,= a Parliamentary Select Committee was appointed to report on 

the operation of provincial bankruptcy laws enacted prior to   on federation.^^ The 

Committee issued its report on 17 April 1 86827 and John A. Macdonald subsequently 

introduced the first federal bankruptcy Bill. Due to the lateness of the session, Parliament 

postponed the matter pending further distribution of the Bill. The failure of the 1868 Bill 

disappointed Macdonald, who indicated that the opposition took "every objection" to the 

Bill, and prevented its passage during that session.28 The Bill appears to have been the 

24 B.N.A. Act, s. 92(13); 92(16). On the issue of potential overlap, see D. Gibson, "Development of 
Federal Legal and Judicial Institutions in Canada" (1996) 23 Man. L.J. 450 at 471; J.A.C. Cameron, 
"Annotation of Bankruptcy Act of Canada, 1920" (2920) 53 D.L.R. 135 at 137; J.H. Greenberg, "The 
Bankruptcy Law in Canada" (1 93 1) 5 J. Nat' I. Ass'n. Ref. Bankr. 1 1 8. 

2s Debates of the Senate (7 November 1867) at 2. 

Discussed in chapter 4. See House of Commons, Select Committee, "Third Report of the Select 
Committee on Bankruptcy and Insolvency" in House of Commons Journals (17 April f 868). Also 
reported in (1868) L.C.L.J.46 & 62. See also House of C o m n s  Debates (18 November 1867) at 87-88. 

27 Submissions were specifically sought on a number of issues. Voluntary bankruptcy, Acts of 
bankruptcy, preferences, mode of discharge and whether conditions should attach, and "whether the whole 
of the operation of the law had been beneficial, or the reverse". Minutes of Meeting of Council of Montreal 
Board of Trade, 10 December 1867, Montreal Board of Trade Papers, Public Archives of Canada 
[hereinafter PAC] MG28, JII, 44, Reel M2785, p. 407,408. 

28 Letter of John A. Macdonald to John Abbott, 22 May 1868, Macdonald Papers, PAC MG26-A, 



work of John Abbott, the author of the Imolvent Act o f 1 8 6 4 . ~ ~  I, 1869, Macdonald re- 

introduced the Bill, and it received Royal Assent on 22 June 1869. The Act became 

known as the Insolvent Act of 1869.~' 

The Act of 1869 repealed the Insolvent Act of 1864 and provided that "all other 

Acts and parts of Acts now in force in any of the said provinces which are inconsistent 

with the provisions hereof are also repealed"." The national law consolidated pre- 

Confederation statutes, and created a uniform system of bankruptcy law: 

WHEREAS it is expedient that the Acts respecting Bankruptcy and 
Insolvency in the several Provinces ... be amended and consolidated, and 
the law on those subjects be assimilated in the several Provinces of the 
~ominion.3~ 

Vol. 1 File 71 8, Reel, c-26. Macdonald also blamed the lateness of the Select Committee's report. Letter of 
John A. Macdonald to Charles Stathers, 28 May 1868, Vol. 1, File 727, Reel, c-26. 

29 Macdonald left Abbott in charge of the Bill pending its re-introduction the following year. Abbott, 
according to Macdonald, "thoroughly understands the subject". Letter of John A. Macdonald to Alex 
Longue, 30 May 1868, Macdonald Papers, PAC MG26-A, File 777, Reel c-26. 

30 Report of the Committee on Bankruptcy and Insolvency, 17 April 1868, (1868) 3 L.C.L.J. 47; 
House of Commons Debates (13 May 1868) at 690; House of Commons Debates (21 April 1869) at 36; 
Debates of the Senate (22 June 1869) at 390. Two annotated versions of the Insolvent Act of 1869 were 
published. See J.D. Edgar, The Insolvent Act of 1869 (Toronto: Copp Clark, 1869) [hereinafter Edgar, The 
Insolvent Act of 18691; J .  Popham, The Insolvent Act of 1869 (Montreal: Dawson Brothers, 1870) 
[hereinafter Popham, The Insolvent Act of 18693. 

31 Insolvent Act of 1869, s. 154. Honsberger suggests that "there is almost no federal policy reflected 
in the Act other than that there should be a uniform system across the country". Honsberger, "Historical 
Evolution of Bankruptcy", supra note 23 at 33. The promise of uniformity, however, was not quickly 
realized as problems arose with the inconsistency of application of the rules and general principles across 
different regions. Letter to John Abbott, 5 March 1869, Department of Jusrice Files, RG 13 A3, Vol. 557, 
File No. 703. 

j2 Insolvent Act of 1869, Preamble. Even though the government may have aspired for uniformity, 
one reviewer criticized the lack of uniform practice rules in the various provinces. See "Review of Edgar, 
The Insolvent Act of 1869" (1870) 6 Local Courts and Municipal Gaz. 3 1. 



The passage of the Insolvent Act  of 1869 did not reflect a wide acceptance of 

bankruptcy law. First, Parliament designed the law as a temporary four-year measuref3 

Second, Parliament debated the Bill only three days after a Member proposed the repeal 

of the Insolvent Act of 1864 which remained operative in Ontario and Quebec. While the 

repeal Bill did not proceed, it foreshadowed events to come. Once the h o l v e n t  Act  of 

1869 came into effect, Parliament debated two further repeal ~ i l l s ?  These repeal efforts 

are significant given that that the law would have expired on its own terms.35 

The first issue that Parliament had to address was the scope of the Act and 

whether it should be restricted to traders. The trader rule had long been established in 

Quebec and the Insolvent Act of 1864 had not altered this position. Debate over whether 

to broaden its scope to encompass non-traders as well as traders threatened the very 

success of the Bill. Sir John A. Macdonald ended the debate by deferring fiuther 

discussion of the trader rule to another day.36 Parliament could only agree on a law that 

retained the trader rule. The Act did not defrne trader, leaving the courts to work their 

way through the confused state of English j~ris~rudence.~'  A trader had been 

traditionally defined as a person "seeking to gain his living by buying or selling"."8 By 

33 The Senate debates reveal that the 4-year limit was included to ensure that the measure would 
pass. Debates of the Senate ( 1  9 June 1 868) at 368 (Campbell). 

" Bill to Repeal Act Respecting Insolvency, 1869; Bill to Repeal Insolvency Laws now existing in the 
Dominion, 1871 ; Bill C-3, Bill to Repeal the Insolvency Laws, 4th Sess., 1st Parl., 1872. 

35 Insolvent Act of 1869, s. 155. 

36 House of Commons Debates (9 June 1869) at 685. 

37 Insolvent Act of 1869, s.1. Former English statutes and older English cases had developed a 
detailed and somewhat confusing jurisprudence on the definition of trader: Edgar, The Insolvent Act of 
1869, supra note 30 at 33-36. On the definition of trader, see J.J.C. Abbott, The Insolvent Act of 1864 
(Quebec: George Desbarats, 1864) at 1-1 0 [hereinafter Abbott, The Insolvent Act of 18641; Girouard, 'Can 
a Person Who Ceased to Be a Trader Before the Passing of the Insolvent Act of 1869, Take Benefit of the 
Act" (1872) 2 R.C.L.J. 65; Girouard, "Can a Trader without Assets Make an Assignment" (1872) R.C.L.J. 
63. 

38 Edgar, The Insolvent Act of 1869, supra note 30 at 33-34. For a discussion of the concept of trader 
under the Insolvent Act of 186.4 in Lower Canada, see Popham, The Insolvent Act ~$1869, supra note 30 at 
19; Abbott, ibid at 1-10. 



restricting the application of the Act to traders, Parliament limited the availability of the 

discharge to a narrow class of debton?' 

The Act also applied to unincorporated trading companies and co-partnershipf 

but did not mention incorporated trading companies. While corporations existed, many 

businesses preferred to carry on as partnerships or sole proprietorships. Specific statutes 

had created many of the pre-Confederation corporations, and if a company became 

insolvent, specific amendments often restructured the particular company!' The modem 

dichotomy of consumer and corporate bankruptcy, therefore, did not exist under 

nineteenth century Canadian bankruptcy statutes. The bankruptcy law debate focused 

almost entirely on individual debtors engaged in some form of trade. This allowed 

opponents of bankruptcy law to focus on the evils of personal debt. 

Creditors could force a debtor into bankruptcy on proof of an "Act of 

~ankru~tc~"." Debtors who committed one of the thirteen separate acts were deemed to 

be insolvent and subject to the compulsory liquidation provisions of the legislation. 

39 While the annotated texts are filled with references to English case law, there appears to have 
been only 2 reported cases under the Insolvent Act of 1869 on the issue of trader. In Duncan v. Smart 
(1874) 35 U.C.Q.B. 532 (Ont. C.A.) a banker and exchange money broker who bought and sold American 
currency was held to be a trader. In Harman v. Clarkson (1872) 22 U.C.C.P. 291 (Ont.) an innkeeper was 
held not to be a trader. This decision apparently led to the inclusion of "keepers of inns" in the lnsolvent 
Act of 1875. H .  MacMahon, The Insolvent Act of 1875 (Toronto: Willing & Williamson, 1875) at 34 
[hereinafter MacMahon, The Insolvent Act of 1874. 

40 insolvent Act of 1869, s. 143. The B.N.A. Act was also silent on the specific issue of corporate 
liquidations. Also, no province had enacted a general statute dealing with the liquidation of companies 
prior to confederation. Bohemier, Droit Constitutionnel, supra note 12 at 43. 

41 See e.g. Re Cobourg & Peterborough Railway (1869) 16 Gr. 571 (Ont. Ch.). On the history of 
corporations in Canada see F.E. Labrie & E.E. Palmer, "The Pre-Confederation History of Corporations in 
Canada" in J.S. Ziegel, ed., Studies in Canadian Company Lnw (Toronto: Butterworths, 1967). On the 
issue of corporate reorganization prior to Confederation in Ontario, see R.C.B. Risk, '"The Nineteenth 
Century Foundations of the Business Corporation in Ontario" (1973) 23 U.T.L.J. 270 at 295. 

42 insolvent Act of 1869, s.3 



Parliament chose to copy the "Acts of Bankruptcy" from English legislstion~3 which 

focused on the wrongfbl conduct of the debtor? 

The legislation also permitted debtors to file for bankruptcy. One author claimed 

that voluntary banknptcy law was in accordance with the "spirit of modem legislation99?s 

However, this was an overly optimistic view. By adopting a voluntary procedure in 1869, 

Parliament may have moved beyond what was acceptable to society. Voluntary 

proceedings proved contentious after 1 869. Parliament abolished this right in 1875." 

The Insolvent Act of 1869 also contained provisions prohibiting fraudulent 

conveyances4' and preferences.4 As the general policy of bankruptcy law was to treat all 

creditors on an equal basis, prohibiting preferential payments or transfers ensured that 

creditors did not receive more than their fair share of the pro rata distribution? The 

43 Popham, The Insolvent Act of 1869, supra note 30 at 36,41. 

44 To avoid compulsory proceedings, a debtor had to show that the stoppage of payment was a 
temporary condition, and not linked to fraud or fraudulent intent: insolvent Act of 1869, s. 15. See 
Popharn, ibid at 46. If a creditor was found to have made a false claim, treble damages were awarded to 
the debtor. For a discussion of the origins of the Acts of Bankruptcy see chapter 2. 

45 Edgar, The Insolvent Act of 1869, supra note 30 at 38. 

46 See note 82 and accompanying text. 

47 Fraudulent conveyances generally involve a transfer to a third party who is a stranger to the 
debtor-creditor relationship. It is an attempt by the debtor to isolate property from the reach of creditors. 
A11 conveyances made with the intent to defraud and with the knowledge of the other party were void under 
s. 88. The statute also raised a presumption of fraud in the case of gifts (s. 86) or where a debtor who was 
unable to pay debts, made a contract with a party within thirty days of the assignment in bankruptcy (s. 87). 
Similarly, if the transferee knew of the debtor's inability to pay, the Official Assignee could look back 
beyond thirty days to set aside the fraudulent conveyance (s. 88). As to the general definition of fraudulent 
conveyances, see M.A. Springman et. al., Fraudulent Conveyances and Preferences(Toronto: Carswell, 
1994) at 1 4  1-5 [hereinafter Springman, Fraudulent Conveyances and Preferences]. 

48 The relevant provisions can be found in ss. 86-93 of the Insolvent Act of 1869. The Insolvent Act 
of 1875 followed the prexedent of the 1869 provisions. See sections 130 to 137 of the ~nsolvent Act of 
1875. 

49 Davitikon v. Ross (1876) 24 Gr. 22, 58. (Ont. Ch). On the 1869 provisions, see Popham, The 
Insolvent Act of 1869, supra note 30at 116; Edgar, The Insolvent Act of 1869, supra note 30 at 105. See 
dso Springman, Stewart & MacNaughton, Fraudulent Conveyances and Preferences, supra note 47 at 1-4- 



prohibition against preferences5o ensured that creditors trading over distances were not 

disadvantaged by debtors who chose to favour local creditors. The tension between local 

and distant creditors is evident in the parliamentary debates and will be discussed in more 

detail in the second section of this chapter. '' 
The discharge provisions of the Insolvent Act of 1869 illustrated society's deep 

mistrust of debtors. In order to obtain a discharge, and be released '%om all liabilities 

what~oever,"~~ the debtor had to obtain consent from creditors representing a majority in 

number and three-fourths of the value of the debtor's ~iabilities.'~ However, before 

50 The Act prohibited two types of preferences. The first involved a transfer of real or personal 
property by a debtor in contemplation of insolvency to a creditor. If a transfer occurred with 30 days prior 
to assignment, the transaction was presumed to have been made in contemplation of insolvency. The 
second involved a payment of money. The Act specified that the payment, by a debtor unable to meet his 
engagements, had to fall within a 30-day period prior to the assignment. Further, the receiving creditor 
had to have knowledge of the debtor's inability to pay. Payments beyond the 30 days or payments to a 
bona fide creditor within the 30-day period were outside the scope of the Act. Insolvent Act of 1869, s. 89. 

5 1 A decision of the Ontario Court of Appeal in some ways strengthened the preference provisions by 
abolishing the common law rule of pressure. Traditionally the common law allowed a creditor to retain 
payment obtained under pressure on the rationale that the payment was not voluntary. Davidson v. Ross 
(1876) 24 GK 22 overturned this doctrine. However, the Supreme Court of Canada disapproved of the 
ruling in Davidson. See McCrae v. White (1883) 9 S.C.R. 22. Once federal legislation was repealed, the 
doctrine of pressure re-emerged under provincial legislation. C.B. Labbatt, "The Doctrine of Pressure" 
(1899) 35 Can. L.J. 322. 

52 Insolvent Act of 1869, s. 98. See Austin v. Gordon (1872) 32 U.C.Q.B. 621. The discharge 
provision contained some exceptions. However, they did not "interfere with the principle of the general 
rule". Abbott, The Insolvent Act of 1864, supra note 37 at 63. Abbott was commenting on the Insolvent 
Act of 1864. However the general principle was followed in the 1869 legislation. The exceptions listed in s. 
100 included debts for which imprisonment of the debtor was possible under the Act, damages for assault, 
seduction, libel, slander, or malicious arrest. Also excluded were maintenance obligations for parent, wife 
or child and penalties for offences committed. 

52 Insolvent Act of 1869, ss. 94, 98. 

51 Insolvent Act of 1869, s. 94. The Act also provided a separate regime that allowed debtors to enter 
into a deed of composition. The level of creditor support was identical. A deed of composition in effect 
allowed debtors to reach a settlement with their creditors. If there was a deed, the estate was reconveyed to 
the debtor and debts were paid in accordance with the deed. By way of contrast a discharge released the 
debtor from all debts and creditors received a pro rata dividend. For a detailed description of the operation 



taking effect, the discharge had to be approved at a court hearing where dissenting 

creditors could appear and object to the confirmation of the discharge. Grounds of 

opposition included: 

Fraud and fraudulent preference ... fraud or evil practice in 
procuring the consent of the creditors to the discharge ... fraudulent 
concealment by the Insolvent of some portion of his estate .... 54 

Even if creditors could not establish a proper ground, the court still retained a 

discretion under s. 103 to suspend the discharge for up to five years or issue a second 

class discharge. Both a frrst and second class discharge released a bankrupt fiom his 

debts. However, the classification of discharges represented an official statement as to the 

moral trustworthiness of a debtor. 

First class discharges were awarded in most cases where the bankruptcy had 

arisen from unavoidable loss or misfortune." The court granted second class discharges 

when: 

The Insolvent has been guilty of misconduct in the management of his 
business, by extravagance in his expenses, recklessness in endorsing or 
becoming surety for others, continuing his trade unduly after he believed 
himself to be insolvent, incurring debts without reasonable expectation of 
paying them .... or negligence in keeping his books and acco~nts.'~ 

This classification system had its origins in English law. 

England introduced the classification of discharges in 1849 and abandoned the 

regime in 1861 .57 John Abbott followed this lead when he drafted the Insolvent Act of 

of the discharge provisions, see W.H. Kerr, "Deeds of Compositions and Discharge Between Co-Partners 
and their Creditors under the Insolvent Act of 1869" (1871) 1 R.C.L.J. 171. The Act penalized creditors 
who received money or property in exchange for their consent. Creditors were required to forfeit the sum 
and pay to the estate treble damages. Insolvent Act of 1869, s. 149. This was re-enacted in the Insolvent 
Act of 1875, s. 142. 

W Insolvent Act of 1869, s. 101. 

55 See Popharn, The Insolvent Act of 1869, supra note 30 at 138. 

56 Insolvent Act of 3869, s. 103. 

57 The English system awarded a first class ceM~cate when it was shown that bankruptcy had arisen 



1864 and excluded a class s y s t e d  However, the Insolvent Act of1869 re-introduced 

official moral judgment into bankruptcy proceedings. James Edgar, author of an 

annotated text on the 1869 Act, noted that under the English statute a "certain stigma was 

deservedly attached" to a third class certificate. In contrast, a first class certificate "was 

justly prized by its possessor as a passport by which he might again enter into business 

with an untarnished reputation for honesty at least".59 John Popharn, author of the 

competing text on the 1869 Act, offered a rationale for the class system: 

It would seem but just there should be a distinction between the discharge 
given to an insolvent whose losses were unavoidable, and whose dealings 
were honourable; and that to another whose conduct bordered on 
recklessness or fraud, though insufficiently so to warrant a refbsal of his 
discharge.60 

Creditor consent was not always possible, and the Act provided a separate route 

to the discharge. After one year, debtors could apply for a judicial discharge. In 

comparison to the English three-year period, the Canadian statute appeared to be liberal? 

However, creditors could effectively block this alternative route. A majority of the 

creditors representing three-fourths of the claims could apply to the court requesting 

suspension, or classification, or both. The court did not have any independent discretion 

on this issue and had to follow the direction of the creditors." 

from unavoidable losses and misfortunes. A second class was granted where bankruptcy had not wholly 
arisen from unavoidable loss and misfortune. A third class discharge meant that bankruptcy had not arisen 
from unavoidable losses or misfortunes. Popharn, The Insolvent Act of 1869, supra note 30 at 138. 

58 Edgar notes that the reason Abbott abandoned the class system was "the uncertainty and 
capriciousness with which the several judges gave the different classes of certificates; but the wisdom of 
the step has been very much questioned in England and has now been retraced in Canada". Edgar, The 
Insolvent Act of 1869, supra note 30 at 120. 

59 Edgar, The Insolvent Act of 1869, supra note 30 at 120. 

Popham, The Insolvent Act of 1869, supra note 30 at 138. 

61 Abbott, The Insolvent Act of 1864, supra note 37 at 70 and Insolvent Act of 1864, s. 9(10). 
Insolvent Act of 1869, s. 105. 

" Insolvent Act of 1869, at s. 107. The suggestion for this change came from "an eminent judge in 



The Act of 1869 was a strange amalgam of English bankruptcy law concepts. 

While it adopted the modem notion of voluntary proceedings, the Act retained the trader 

rule and the classification of discharges. The one modern feature, however, would be 

abandoned in 1 875. 

After the enactment of the Insolvent Act  of 1869, debate continued over the merits 

of the law. The House of Commons debated a repeal bill in 1871 and in 1872. The 

sponsor of the repeal Bill outlined several reasons for repeal. First, Parliament only 

needed to consider a temporary bankruptcy law after some great fmanciai crisis. In 

addition, the laws of banlavptcy were "not in accordance with the principles of morality". 

They encouraged recklessness in trade. Finally, the expense of bankruptcy proceedings 

disadvantaged creditors. While the Bill of 1871 failed,63 the Repeal Bill of 1872 almost 

succeeded. The repeal Bill passed the House of Commons on 18 May 1872 by a slight 

majority.@ The Senate, however, in a vote of 35-24, decided to defer reading of the Bill, 

Ontario". See Debates of the Senate (18 June 1869) at 355. As imprisonment for debt was still a 
possibility for civil suits, the Act specifically addressed this issue. The Act allowed imprisoned debtors 
who made an assignment under the Insolvent Act to make an application for release. The court could order 
the release of the imprisoned debtor on being satisfied that a bona fide assignment had been made and that 
the debtor had not concealed or disposed of assets in a fraudulent way. Insolvent Act of I869, s. 145. 
Commentators pointed out that these provisions went much further than the English counterpart. The 
English provisions did not allow imprisoned debtors to be released if the debt was related to fraud or breach 
of trust. The Canadian provisions applied to any civil suit. Despite the criticisms, the provisions were 
followed in 1875. See Insolvent Act of 1875, s.127. See Edgar, The Insolvent Act of I869, supra note 30 
at 146; I. Wotherspoon, The Insolvent Act of 1875 (Montreal: Dawson Brothers, 1875) at 170 [hereinafter 
Wotherspoon, The Insolvent Act of I87a. 

63 The government proposed to defer the second reading of the repeal Bill but a division was lost on 
this issue. 79 Members voted not to delay the repeal Bill. 60 Members voted to delay the repeal Bill. The 
1871 Bill passed second reading stage. See House of Commons Debates (3  April 1871) at 830. 

64 The recorded vote on the second reading indicated a slight majority in favour of repeal. 77 
Members voted in favour of repeal, while 62 voted against repeal. See vote on second reading House of 
Commons Debates (26 April 1872) at 163-164. There was no recorded vote on the third reading which 
was passed "amid loud cheers". However, the Senate Debates refer to a bare majority of three on the third 
reading division. See House of Commons Debates (18 May 1872) at 667-668; Debates of the Senate (22 
May 1872) .at 74 (Carrall). It was claimed in the Senate that the House of Commons repeal Bill had been 
supported by a majority of 36 from Ontario and Quebec and that "for the most part" Maritime 
representatives opposed repeal. Debates of the Senate (22 May 1872) at 746 (Sanborn). 



thus preventing its passage.6s The temporary law of 1869 was extended in 1873, and in 

1 874.66 The holvent  Act of 1875 replaced the Imolvent Act of 1869. 

C Insolvent Act of 1875 
The Insolvent Act of 1875 received Royal Assent on 8 April 1875;' and came into 

force by virtue of s. 148 on 1 September 1875." There was a consensus that the Act of 

1869 had not gone far enough to protect creditors who required further means of 

discovering and punishing thud.@ The "'poor creditor' proposes now to take his innings, 

the 'poor debtor' having had ... a good time of it for many years Although the 

1869 legislation had contained many provisions favourable to creditors, the "object of the 

[I8751 bill was to give the creditors greater control of the estate''?' 

65 Debates of the Senate (23 May 1872) at 789-790. For a discussion of the repeal issue, see 
"Proposed Repeal of the Insolvency Laws" Monetary Times (19 April 1872) 826; "Opposition to the 
Insolvent Act*' Monetary Times (3 May 1872) 867-868. On the extent of the division in pubIic opinion, see 
R.M.F., "Legislation Upon Insolvency" (1 873) 2 Can. Monthly 41 9. 

66 S.C. 1873,36 Vic. c. 2; S.C. 1874,37 Vic. c. 46. 

67 There was more interest in the Insolvent Act of 1875 with five separate publishers releasing 
annotated versions of the statute. J.D. Edgar & F.H. Chrysier, The Insolvent Act of 1875 (Toronto: Copp 
Clark, 1875) [hereinafter Edgar, The Insolvent Act of 18751; H .  MacMahon, The Insolvent Act of 1875, 
supra note 39; Wotherspoon, The Insolvent Act of 1875, supra note 62. S.R. Clarke, The Insolvent Act of 
1875 and Amending Acts (Toronto: Carswell, 1877) [hereinafter Clarke, The Insolvent Act of 18751; W .  
Wilson, Analyse et Indexe de  I'Acte de Faillite (Ottawa: Maclean Roger, 1875). A pamphlet was also 
published, providing an overview of the 1875 Act. See G. Beausoleil, La Loi De Faillite (Montreal: 
Plinguet, 1877). For a review of MacMahon, see "The New Insolvent Act" Monetary Times (24 September 
1875) 352. For a scathing review of Wotherspoon, MacMahon, and Edgar texts, see "Editions of the 
Insolvent Act" Monetary Times (17 December 1875) 691. 

MI Insolvent Act of 1875, s. 148. See Clarke, ibid. at 2. The Insolvent Act of 1875 repealed the 
Insolvent Act of 1869 and amending Acts. ParIiament enacted minor amendments in 1876 and in 1877 
added further amendments which made the discharge more difficult to obtain. An Act to Amend "The 
Insolvent Act of 1875" S.C. 1876.39 Vic., c. 30; An Act to Amend "The Insolvent Act of 1875, and the Act 
Amending the Same " S.C. l877,4O Vic., c. 41. 

69 C. Beausoleil, La Loi de Faillite (Montreal: Plinguet, 1877) 2. 

m "Review of MacMahon, Insolvent Act of 187Y (1875) 9 Can. L.J. (N.S.) 259. 

71 House of Commons Debates (19 February 1875) 239; House of Commons Debates (10 March 
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The Insolvent Act of 1875 also applied only to traders? Unlike the general 

definition found in the Act of 1869, the new legislation attempted to defrne trader in a 

detailed way.') Categories included bankers, brokers, builders, millers, printers, and 

sharebrokers as well as a general category of "persons using the trade of merchandise by 

way of bargaining, exchange, bartering, commission, consignment ... in gross or by 

retail"." The defmition specifically excluded farmers, graziers, common labourers, and 

workmen for hire?' The exclusion provided the focal point for rural opposition and is 

discussed in more detail in Part 11. 

1875); House of Commons Debates (25 March 1875). See also Wotherspoon, The insolvent Act of 1875, 
supra note 62 at 38; Honsberger, "Historical Evolution of Bankruptcy", supra note 23 at 28. 

72 "The list of 'trades, callings or employments' which is given is copied from the English Act ...." 
'The Act Respecting Insolvency" Monetary Times (26 March 1875) 1006. 

73 One commentator preferred to allow the judiciary to interpret a general term and questioned the 
utility of a detailed definition. Wotherspoon, The Insolvent Act of 1875, supra note 62 at 2-3. For an 
example of the trader issue, see Joseph v. H a p e r  (1881) 29 Gr. 421 (Ont. H.C.) where it was held that a 
barrister who dealt extensively in land transactions was not a trader. 

74 The Insolvent Act of 1875, s. 1. ''The following persons and partnerships or companies exercising 
like trades, callings or employment, shall be held to be traders with the meaning of this Act: 
Apothecaries, auctioneers, bankers, brokers, brickmakers, builders, carpenters, carriers, cattle or sheep 
salesmen, coach proprietors, dyers, fullers, keepers of inns, taverns, saloons or coffee houses, lime burners, 
livery stable keepers, market gardeners, millers, miners, packers, printers, quarrymen, sharebrokers, stock- 
jobbers, victuallers, warehousemen, wharfingers, persons insuring ships or their freight or other matters 
against perils of the sea, persons using the trade of merchandise by way of bargaining, exchange, bartering, 
commission, consignment or otherwise, in gross or by retail, and persons who either for themselves, or as 
agents or factors or others, seek their living by buying and selling, or buying and letting for hire goods or 
commodities, or trees; but a farmer, grazier, common labourer, or workman for hire shall not, nor shall a 
member of any partnership, association or company which cannot be adjudged insolvent under this Act, be 
deemed as such, a trader far the purposes of the Act." 

75 Honsberger questions the validity of the exemption for fmer s .  Honsberger, "Historical Evolution 
of Bankruptcy", surpa note 23 at 35. For discussion of the definition of "trader", see Wotherspoon, The 
Insolvent Act of 1875, supra note 62 at 2-1; Clarke, The Insolvent Act of 1875, supra note 67 at 1-21; 
MacMahon, The Insolvent Act of 1875, supra note 39 at 34-37; Edgar, The Insolvent Act of 1875, supra 
note 67 at 33-40. 



The Act allowed incorporated companies to take advantage of a general 

bankruptcy statute for the first time?6 Parliament added the corporate provisions out of a 

belief that they "would protect companies fiom being forced into insolvency through the 

anxiety of creditors for a settlement". 77 It is possible to view the inclusion of companies 

as a recognition of the "large and daily increasing share of the trade and manufactures of 

the country.. ." being carried out by  corporation^?^ However, in the 1870s companies 

were still not the dominant mode of carrying on business. The provisions did not offer 

much scope for a corporate rescue and they were rarely used. 79 The Act complicated 

matters, as it did not provide "the machinery for dissolving a company when its affairs 

have been wound up, and thus putting an end to its corporate e~istence".~~ There was 

some confusion as to whether or not a corporation could receive a discharge, If this was 

the case, one author claimed that it "would only have the effect of misleading the 

76 Insolvent Act of 1875, s. 1. The Act applied to "traders and to trading co-partnerships, and to 
trading companies whether incorporated or not". The Act excluded banks, insurance companies, railways 
and telegraph companies. 

77 House of Commons Debates (19 February 1875) at 240. 

78 Wotherspoon, The Insolvent Act of 1875, supra note 62 at vi. 

79 A search of the reported cases on s. 147 indicates only one reported decision. See Ross v. Fiset 
(1882) 8 Q.L.R. 251 (Que. C.S.). As the Insolvent Act of 1875 prohibited any kind of voluntary 
proceedings, it is difficult to envision how the company provisions operated as anything other than a 
liquidation scheme. Nevertheless, there did appear to be scope for the court to order the continuation of the 
company if it chose to follow the recommendations of the creditors. Prior to issuing the writ of attachment, 
an order placing the company under the control of the Official Assignee, the judge could order an inquiry, 
or call a meeting of creditors who had the ability to pass resolutions "either for the winding up of the affairs 
of the company or for allowing the business thereof to be carried on as they may deem most advantageous 
to the creditors". However, these resolutions were not binding, and the court could confirm, reject, or 
modify the directions given by the creditors. The court had the discretion to delay the issuing of the writ 
for a period of six months, during which time either an OfficiaI Assignee or Receiver managed the affairs 
of the company. 

80 Edgar, The Insolvent Act of 1875, supra note 67 at xxxi. 



world"?' Companies only played a minor role in nineteenth century bankruptcy 

legislation. 

Parliament's decision to abolish voluntary assignments was the most significant 

policy change.' The Insolvent A c t  of 1875 only allowed creditors to initiate 

proceedings.83 Voluntary proceedings under the Act of 1869 had been a central point of 

opposition.84 How Parliament chose to regulate access to the bankruptcy regime is 

perhaps one of the best ways to measure the tenor of bankruptcy policy at the time." In 

England, bankruptcy began as a creditor's mechanism and early legislation did not allow 

debtors to file voluntarily for bankruptcy. By 1844, voluntary proceedings were available 

in ~ n ~ l a n d . ~ ~  In 1875, the creation of a single compulsory system represented a sharp 

81 The author questioned "whether the same practice and proceedings applicable to individual 
insolvents will prove suitable for companies". Edgar, The Insolvent Act of 1875, supra note 67 at xxxi. 

82 "[Tlhe abrogation of the power of voluntary assignments ... is the greatest change effected by the 
present Act." Wotherspoon, The Insolvent Act of 1875, supra note 62 at vi. 

83 The Act permitted creditors to force a debtor into bankruptcy if the creditor could prove that an 
insolvent trader was indebted to them for not less than $200. A trader's insolvency could be established by 
proof of one of the many listed "Acts of Bankruptcy". The 1875 list was similar to that found in the Act of 
1869 and also focused on debtor misconduct: Insolvent Act of 1875, ss. 3, 9. For a general review of Acts 
of Bankruptcy in the Insolvent Act of 1875, see "Some Provisions of the New Insolvent Act" Monetary 
Times (3 September 1875) 265-266. A debtor could still make an assignment but the voluntariness of the 
procedure was removed. A creditor had to make first a formal demand to a debtor to make an assignment. 
If the debtor failed to make an assignment, his estate became subject to the liquidation provisions of the 
Act. Parliament anticipated attempts by debtors to persuade friendly creditors to issue formal demands. 
Creditors, in addition to issuing the demand, were required to file an affidavit indicating that they were not 
"acting in collusion with the debtor". Insolvent Act of 1875, s. 4. 

84 'The great opposition to the law was that it allowed voluntary assignments to be made." House of 
Commons Debates (26 February 1877). 

85 Wotherspoon likened the tension between creditor and debtor interests as a balance that needed to 
be swck. The balance was particularly affected by the extent of the right of the debtor to obtain access to 
the bankruptcy regime. Wotherspoon, The Insolvent Act of 1875, supra note 62 at 38. 

86 See chapter 2. 



return to the creditor-oriented regimes of the past." 

Public opinion had turned against voluntary assignments.88 The abolition of 

voluntary assignments appeased those who sought repeal of all bankruptcy laws. It also 

removed the debtor's ability to use the threat of assignment "as a lever to secure 

extension of time". Creditors who sought to collect on debts %ere continually met by a 

threat to assign if they ventured to press their legal remedies"." Small traders often made 

a voluntary assignment in bankruptcy without consulting their  creditor^.^ 
Abolition of voluntary assignments reflected a fundamental shift in policy?1 The 

discharge provisions fkther restricted the eligibility of debtors to obtain a release of their 

debts?2 The Act of 1875 also required creditors to consent to a discharge. Debtors had to 

obtain the agreement of a majority of creditors representing three-quarters of the value of 

liabilities. Debtors could also apply for a judicial discharge after a one-year wait. 

However, additional provisions made the discharge more difficult to 0btain.9~ 

87 "Ainsi, la loi Ctait a la fois rktrograde et rCactionnaire." De la Durantaye, Traitk de la Faillite. 
supra note 19 at 25. 

88 L.J. de la Durantaye, idid. at 25; Bohemier, Faillite et Insolvabilitk, supra note 12 at 11. 
Abolishing voluntary assignments was one of the many "palliatifs" which Parliament adopted in an attempt 
to satisfy public opinion (at 101). 

89 Edgar, The Insolvent Act of 1875, supra note 67 at xxix. Honsberger argues that the principal 
object of the 1875 Act was to "give creditors greater control over the administration of bankrupt's estates*'. 
J. Honsberger, "Bankruptcy Administration in the United States and Canada" (1975) 63 Cal. L. Rev. 1515 
at 1528. 

90 House of Commons Debates (19 February 1875) at 239. 

91 Honsberger, "Historical Evolution of Bankruptcy", supra note 23 at 28. Not all agreed with the 
merits of abolition. Wotherspoon, The Insolvent Act of 187.5, supra note 62 at 32. 

92 Wotherspoon, The Insolvent Act of 1875, supra note 62 at vii. "One improvement upon previous 
legislation will be observed in the increasing stringency of the provisions respecting composition and 
discharge." 

93 The discharge provisions in the Insolvent Act of 1875 are found in ss. 49-66. There was a 
distinction between a consent to discharge and a deed of composition. The fust procedure operated to 
release the debtor of his debts. Creditors under this procedure accepted whatever dividend that resulted 
from the bankruptcy proceedings as payment of their claims. In the case of a deed of composition, the 



If the bankrupt obtained the required level of creditor consent, the Act obliged the 

Assignee to call a fbrther meeting of creditors to consider the proposed discharge? If 

the meeting endorsed the discharge, the debtor still had to apply for judicial 

confirmati~n?~ Creditors could still object at the confurnation stage, and the Act of 1875 

provided a list of reasons for the court to refhse to confirm a discharge.% Additionally, 

the court had the discretion to suspend or grant a second class discharge if the debtor 

engaged in some form of misconduct. The court had a duty to ensure that "the insolvency 

law is not used as a mere white-washing rna~hine"?~ 

The Insolvent Act of 1875 also introduced another new hurdle for debtors. Under 

s.58, a judge had the discretion to suspend or refise the discharge altogether if it appeared 

that the dividend fiom the estate would not pay thirty-three cents on the dollar. Drawing 

on the concept that individuals should be responsible for the payment of their debts: 

Anyone whose estate could not pay 33 cents in the dollar? who had not been 
overtaken by some unexpected calamity, had no right to be whitewashed or 
to receive credit again?* 

estate of the bankrupt was restored to the debtor. The composition, or arrangement was administered by 
the court for the benefit of the creditors. See Clarke, The Insolvent Act of 1875, supra note 67 at 161-162. 

94 Insolvent Act of 1875, s. 49. See Wotherspoon, The Insolvent Act of 1875, supra note 62 at 96. 
Under the 1869 Act the debtor was able to approach creditors separately and did not require a meeting of 
creditors. The requirement of an additional meeting seemed unnecessary, particularly if the debtor initially 
obtained the requisite 3/4 vote. Clarke, The Insolvent Act of 1875, supra note 67 at 160. 

95 Insolvent Act of 1875, s. 54. See Form K. 

% Insolvent Act of 1875, s. 57. This was a re-enactment of s. 103 of the Insolvent Act of 1869. See 
e.g. Re Hutchinson (1877) 12 N.S.R. 40 where the appellate court overturned the original order of the trial 
judge which had suspended the discharge for a period of one year. The creditor appealed and convinced 
the Nova Scotia Supreme Court to refuse the discharge absolutely on the grounds that the debtor had not 
kept proper books of account and gave judgments to certain creditors. However, in Re Russell (1882) 7 
O.A.R. 777 the Ontario Court of Appeal refused to interfere with the original order which suspended the 
order of discharge. The Ontario Court of Appeal held that there were no grounds upon which to deny the 
debtor his discharge. 

97 Wotherspoon, The insolvent Act of 1875, supra note 62 at 175. 

98 House of Commons Debates (25 March 1875) at 912,914. For an excellent overview of how the 
1875 discharge provisions worked, see House of Commons Debates (3 April 1877) at 1091 (Colby). See 
also, Monetary T i m s  (3 September 1875) 266. 



The new provision, in the opinion of one commentator, "discouraged debtors from this 

immoral waste of other people's property". Previously there was no obstacle that 

prevented a debtor fkom obtaining a discharge when his assets were "utterly out of 

proportion to his liabilities". The Act of 1869 did not provide a debtor with any incentive 

to stop trading "in the earlier stages of his difficulties, so that his creditors might receive a 

productive estate to wind up"? 

The 33 cents on the dollar test was ineffective as courts refbed to exercise their 

discretion and deny a discharge even when dividends did not meet the minimum level. 

Critics pointed to the discretionary power of the judge being exercised in a 

"compassionate spirit". loo Without a voluntary procedure, debtors continued to trade 

long after becoming insolvent. When a creditor finally forced a debtor into bankruptcy, 

the dividend rarely reached the 33c level.lO' In 1877, Parliament amended the Act and 

imposed a requirement of a dividend level of 50c on the dollar before a debtor could 

obtain a discharge.lo2 

99 Edgar, The Insolvent Act of 1875, supra note 67 at xxix-xxx. 

loo House of Commons Debates (26 February 1877) at 292. Sympathetic judges had long been a bone 
of contention. "It would appear that the judges are directly blamable for the lax, not to say reckless way in 
which insolvency cases are disposed of." "Proposed Repeal of the Insolvency Laws" Monetary Times (19 
Aprit 1872) 826. 

lo' House of Commons Debates (26 February 1877) at 293 (Blake). The Monetary Times suggested 
the 50% dividend as early as 1875. See "Some Provisions of the New Insolvent Act" Monetary Times (3 
September 1875) 265. For a general commentary on the amendments, see "The Insolvent Act Amendment 
Bill" Monetary Times (9 March 1877) 1027. The Monetary Times suggested that the amendment would 
prevent the running down of estates by traders who delay. "Amendments to the Insolvent Act" Monetary 
Times (23 March 1877) 1083. 

'02 40 Vict., C. 41.- (1877) s. 14, 15. In order to avoid the fifty per cent threshold a debtor had to 
allege that such a dividend might have been paid but.for the negligence or fraud of the assignee. Further, 
the section provided a procedure whereby a debtor could notify his creditors of his insolvency, and stating 
"that such a dividend would have been paid but for circumstances for which the insolvent cannot be justly 
held responsible". Creditors who received the notice and did not initiate compulsory proceedings did so at 
their peril. A debtor could Iater argue that the reason for the shortfall in the dividend was due to the 
creditors' delay in initiating compulsory proceedings. 



The amendments did little to stop the flow of criticism.'03 Some even objected to 

the provision, as it did not require debtors to pay all of their debts? Others objected to 

the provision as it interfered with the creditors' ability to set their own level of acceptable 

dividend: 

Law has no right to dictate on this point that an insolvent should pay 10c, 
25c, 33c, 50c, or 75c, on the dollar in order to obtain a discharge .... Law 
cannot and ought not to go into details on a point like this. It can only deal 
with broad principles. Every man must judge for himself in details and take 
the consequences of his folly or wisdom. '05 

Despite these fUrther amendments, opposition to bankruptcy laws continued to 

increase. Parliament debated further repeal Bills in 1877, 1878, and 1879.1°6 Prime 

Minister Macdonald, newly returned to power in 1878, was under pressure to allow 

repeal. One individual wrote to Macdonald, hoping "you will wipe out that accursed 

insolvent act ... the country will sustain you and call you ble~sed".'~' In 18781°8 and 1879 

lo3 "Minor Defects in the Solvent Act*' Monetary Times (I I April 1879) 1274; "The Bankrupt Law, 
and the Collection of Debts" Monetary Times (1 1 January 1878) 8 12. 

I W  See speeches of Mitchell and Paterson, House of Commons Debates (3 April 1877) 1094 to 1096. 
A further condition that couId be satisfied to allow for a discharge again reinforced the notion of 
responsibility for one's own action. A debtor could give notice to his creditors before any proceedings had 
been commenced, acknowledging his insolvency and that a dividend would have been paid "but for which 
the insolvent cannot justly be held responsible ..." 41 Vict., c. 40, s. 15(3). 

'05 See Letter of "Experience" to Editor of Journal of Commerce (5 March 1877) in "Insofvency" J.  of 
Commerce (8 March 1877) 116, cited in House of Conmons Debates (3 April 1877) at 1096. 

I M  Palmer's Repeal Bill, introduced on 26 February 1877, was withdrawn on 7 March 1877. House 
of Commons Debates (26 February 1877) at 269; (7 March 1877). Barthe's Repeal Bill was introduced on 
12 February 1877, and the second reading was postponed for 6 months (in effect killing the Bill) on 28 
February 1877. (12 February 1877) at 24; (28 February 1877) at 366. Minor amendments dealing with 
technical matters were dealt with in 1876. See 39 Vict., c. 30, (1876)- A law was aIso passed to make 
provision for the winding up of Insolvent Incorporated Banks. See 39 Vict., c. 3 1, (1 876). 

lo' Letter of E. Sills to John A. Macdonald, 12 March 1879, Macdonald Papers, PAC MG26-A, Vol. 
356, File 156502-505, Reel c-17 15. 

'08 In 1878, another repeal Bill was introduced but did not pass. House of Commons Debates (18 
February 1878) at 349. Agreed on 27 March 1878 to delay Bill 6 months, 99-55. See House of Commons 



the government faced several private member Bills calling for the repeal of all Insolvency 

legislation.10g No longer committed to retaining the federal law, and uncertain how to 

proceed, the government established a Committee to study the matter.' lo 

D The Select Committee of 1879 and Repeal 
The 1879 Select Committee was to consider all options including the "expediency 

of continuing, amending or repealing such ~aws".' I '  At the fnst meeting, the committee 

found itself "very much divided in sentiment, as were this House and the country," with 
99 112 regard to the wisdom of continuing the Insolvent Act or repealing it "pure and simple . 

The Committee's Bill was a compromise that purported to appeal to the "repealers.. .and 

[to] the champions of insolvency law and insolvency principles":113 

They had stripped the old Act of its evil as thoroughly as if they had 
repealed it, and had furnished the commercial community with what they 
did desire---a law by which the creditors might possess themselves of an 
insolvent's estate and fairy divide among themselves its proceeds.'14 

Bill No. 85, if enacted, would have become the imolvent Act of 1879. ' 

Debates (27 March 1878) at 1453. For a discussion of this vote, see "The Bankrupt Law" Monetary Times 
(5 April 1878) 1176. For criticism of the ease in which discharges were granted, see "Proposed Repeal of 
the Insolvency Laws" Monetary Times (19 April 1872) 826. 

log See Bills presented on February 19.20, March 3, and 4, 1879. House of Commons Debates 19-20 
February, 3.4 March 1879) at 41,48,107, 126. 

"O House of Commons Debates (7 March 1879) at 189. Bicknell, "Establishing a Bankruptcy Court 
in Canada" (1913) 33 Can. L.T. 43. Prime Minister Macdonald was "not ashamed to confess, as the leader 
of the Government, that he desired ... the assistance of commercial and professional men, before the matter 
was dealt with". House of Commons Debates (7 March 1879) at 191. 

' ' ' House of Commorts Debares (7 March 1879) at 189. 

'I2 An initial vote by the committee indicated nine Members in favour of amendment, and eight 
Members for repeal House of Commons Debates (29 April 1879) at 1594 (Colby). 

'I3 House of Commons Debates (29 April 1879) at 1605 (Girouard). 

"4 Ibid., 1599. 

'IS Bill 85, An Act to Repeal the insolvent Act of 1875, and the Acts amending it, and to Make 



The committee listed several evils associated with the badaptcy regime. It had 

given rise to recklessness and extravagance in trade. Rather than inducing men to 

extricate themselves fkom fnancial difficulties through hard work, the Insolvent Act  of 

I875 was available as a "easy process of starting anew in life, fiee from the load of debt". 

The Committee specifically intended to "diminish the facilities now possessed by a 

debtor for obtaining a discharge". In addition, it sought to increase the grounds of 

opposition to the discharge and to extend and increase the "precautions for ascertaining 

the conduct of the inso~vent"."~ It "struck the axe at the root of that evil" by requiring a 

debtor to obtain the consent of creditors representing 415 in number and 415 in value.lI7 

"They had made it impossible for [a debtor] to obtain his discharge as a matter of right, 

under any circumstances whatever, fiom the obligations he had voluntarily assumed."' l 8  

Bill 85 also represented an attempt to satis@ rural opposition to bankruptcy law. 

The committee adopted a proposal that the House of Commons had earlier rejected on 

two separate occasions. It recommended that even if a debtor received a discharge, the 

claims of non-trader creditors survived. Therefore, debts due by the insolvent to 

"farmers, labourers, common sailors, workmen for hire, and generally, any person not 

Provision for the Liquidation of the Estates of insolvent Debtors, 1st Sess., 4th Parl., 1879, s. 135. 

'I6 The Journal of Commerce reproduced a memorandum attached to the report of the Parliamentary 
Committee. "The Insolvent Law" J. of Commerce (8 April 1879) 274. The Monetary Times criticized the 
Committee for not tabling its full report. "Insolvent Act Amendment" Monetary Times (18 April 1879) 
1304. 

"' House of Commons Debates (29 April 1879) at 1597 (Colby). One Member argued that this 
would result in only one debtor out of a hundred receiving his discharge. House of Commons Debates (29 
April 1879) at 161 1 (Lane). Bill 85, An Act to Repeal the lnsolvent Acr of 1875, and the Acts Amending it, 
and to Make Provision for the Liquidation of the Estates of lnsolvent Debtors, 1st Sess., 4th Parl., 1879, s. 
44. The House also considered Bill 22, An Act to Repeal the Inmlvenr Act of 1875, and to Make Provision 
in Lieu thereof, 1st Sess., 4th Parl., 1879. Bill 22 required the unanimous consent of all the creditors to 
approve a discharge. See Bill 22, s. 15. Another variation on the level of consent was 718 in number and 
value. See 'The Insolvent Law of Canada" J. of Commerce (21 February 1879) 19. 

' I8  House of Commons Debates (29 April 1879) at 1596. 



being a trader" survived the discharge. In other words, ''the discharge, difficult as it was 

to obtain, was not one that cut off the claim of the non-trader"."g 

The House of Commons debated Bill 85 at length. However, in the end it 

unexpectedly abandoned the comprehensive reform Bill to consider Bill 15, which simply 

proposed to repeal the Insolvent Act of 1875.'~~ An attempt to delay the third reading was 

lost by a vote of 107 to 55, and the House of Commons voted to repeal the Insolvent Act 

of 1875 on 5 May 1879.12' The 2-1 margin in favour of repeal contrasts with the earlier 

1872 House of Commons vote which only passed by a slight rnajority.lD After approval 

in the House of Commons, the Repeal Bill moved to the senate.'" The Senate 

immediately took up the Bill, and after a lengthy debate, voted 3 1 to 27 on 9 May 1879 to 

delay the Bill for six months. The Senate action prevented repeal.lz4 A further repeal 

Bill was introduced in 1880, and quickly passed second reading stage in the House of 

Commons with little debate.lz5 The government announced in the Senate that it had 

' I 9  House of Commons Debates (29 April 1879) at 1598 (Colby). Bill 85, An Act to Repeal the 
lnsolvent Act of 1875, and the Acts Amending it, and to Make Provision for the Liquidation of the Estates of 
lnsolvent Debtors, 1st Sess., 4th Parl., 1879, s. 53. 

lZ0 The House divided 99-77 in favour of delaying consideration of the reform Bill. See House of 
Commons Debates (29 April 1879) at 1621. The House immediately thereafter resumed debate on Bill 15. 
Bill 15, An Act to Repeal the Acts Respecting Insolvency Now in Force in the Dominion, 1st Sess., 4th Parl., 
1879. J. Bicknell, "Establishing a Bankruptcy Court in Canada" (1913) 33 Can. L.T. 36 at 44. 

12' House of Commons Debates (5 May 1879) at 1783-1784. See ''Editorial" (1879) 15 Can. L.J. 
(N.S.) 11 9; "EditorialW (1879) 15 Can. L.J. (N.S.) 146. 

lU House of Conunons Debates (30 April 1879) at 1627. 117 votes in favour of second reading of 
repeal Bill. 60 votes against second reading. See "Insolvent Act Repeal" Monetary Times (2 May 1879) 
1359. 

House of Commons Debates (5 May 1879) at 1783. It was this Bit1 that was rejected by the Senate 
and not the amendment to the report as indicated by Bicknell. J. BicknelI, "Establishing a Bankruptcy 
Court in Canada" (1913) 33 Can. L.T. 36 at 43. 

124 Debates of the Senate (9 May 1879) at 537. 

Bill C-2, An Act to Repeal the Acts Respecting Insolvency Now in Force in Canada, 2nd Sess., 4th 
Parl., 1880. Only a few Members spoke to the BilI and in contrast to the very lengthy debates of 1872 and 
1879, the debate on second reading was brief. See House of Commons Debates (19 February 1880) at 103- 



decided to allow the Insolvent 
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Act  of 1875 to be repealed. The Senate approved the 

repeal by an almost 3-1 margin on 12 March 1880 and the Bill received Royal Assent on 

1 April 1880.'~~ 

II The Nature of the Debate and Explanations for Repeal 
An analysis of the parliamentary debates and commentary in business 

publications reveals a deep division over bankruptcy law. In opening the debate on the 

new Insolvent Bill of 1869, Macdonald highlighted the extent of division over whether to 

adopt such a law. He noted that a "strong opinion had arisen that all iaws relating to 

insolvency were inexpedient". By way of contrast, many argxed that a bankruptcy law 

"was essentially requisite in a commercial co~nmunity".'~~ Macdonald framed the 

question for the House in this way: "The question was whether they should have an 

Insolvent Act or not."'28 

Why bankruptcy law proved to be controversial in the 1870s and why Parliament 

chose to repeal the legislation in 1880 is the central question of Part 11. This section 

considers both economic and institutional factors as explanations for repeal. However, 

before considering the nature of the Canadian economy and the role of institutions, it is 

important to consider the political context and the influence of parallel repeal movements 

in the United States and England. 

11 1. One Member considered it a foregone conclusion that r e p 1  would succeed. See at 105 (Bechard). 

Debates of the Senate (12 March 1880) at 152; (1 April 1880) at 219. The Senate voted 47-17 in 
favour of repeal. See An Act to Repeal the Acts Respecting Insolvency Now in Force in Canada S.C. 43 
Vict., c. 1, 1880. 

'" House of Commons Debates (21 April 1869) at 36. 

lZ8 House of Commons Debates (4 May 1869) at 173- 174. As late as 1879, opinions were divided 
into "two classes: those favourable to the maintenance of the law, and those favourable to its repeal or to 
amendments so radical that they would be equal to its repeal". House of Commons Debates (7 March 
1879) at 205 (Houde). In a letter to the editor of the Journal of Commerce, one author noted the 
diametrically opposed views on whether "we want an Insolvent Law or not?" Letter of Experience to 
Editor of the J.  of Commerce (5 March 1877) in "Insolvency" J. of Commerce (8 March 1877) 1 16. 



A The Po ZificuI Contat 
One possible explanation for the legislative pattern of bankruptcy law may lie in 

the realm of politics. Political parties, dominant politicians, and the timing of elections 

may offer a rationale for the change in legislation in 1875 and its repeal. In the United 

States, division over bankruptcy law is presented as a larger ideological divide between 

American political parties and the success or failure of the legislation has been linked to 

the fortunes of different parties.'29 In Canada, however, bankruptcy law was not a party 

issue and was not a matter of government policy. The various governments of the day 

showed little interest in the legislation, and mismanaged reform efforts. Banl<ruptcy law 

divided political parties and ~abinet."~ 

As early as 1872, t&e Conservatives, who held power during the passage of the 

Insolvent Act of 1869, acknowledged that bankruptcy was not a government matter. The 

government showed little interest in the debate13' and lost a crucial vote in the Commons. 

Only the action of the Senate staved off repeal in 1872.Ia When George Cartier spoke for 

the government, he indicated that they "did not make it a Government question".133 

Cartier feebly defended bankruptcy legislation, and claimed that it was only a temporary 

See chapter 3. 

In 1878, the Journal of Commerce noted that the subject was not one of "party character; indeed 
the insolvent law is objected to by members of both parties". 'The Insolvent Law" J. of Convnerce (3 May 
1878) 3 12. The Conservatives held office from 1867 to 1873 winning the elections of 1867 and 1872. 
They were forced to resign in November 1873. The Liberals won the election of 1874 and held office until 
1878 when the Conservatives were returned to power. See J.M. Beck, Pendulums of Power: Canada's 
Federal Elections (Toronto: Prentice Hall, 1968) at 1-37. 

131 "The Government ought to declare their views on a matter of such importance." House of 
Commons Debates (24 April 1872) at 134; "The Government ought to have indicated their policy" (at 
137); "He thought the Government should have stated their views, and the side they intended to take in the 
matter." (25 April 1872) at 157. 

132 "The Insolvency Acts" (1872) 8 Local Courts & Municipal Gaz. 65. 

l 3  House of Commons Debates (25 April 1872) at 162. 



measure that was only beginning to be understood. "[Tlhe obvious course was to let the 

matter rest, and the Act could then expire in its natural course."'" 

At first glance, one might assume that the change in government fiom 

Conservatives to Liberals in 1874 directly led to the enactment of the new Insolvent Act 

of 187.5.'" However, the Insolvent Act of 1875 was not considered a government 

measure, and it was supported by a majority of Members fiom both sides ofthe ~ 0 u s e . l ~ ~  

Edward Blake, a prominent member of the new Liberal Administration, summed up the 

traditional government position: 

The position of all Governments on this question, as far as I know, fiom the 
time when it frrst came before the Legislature of old Canadas, and certainly 
since the Union, has been rather questionable .... It was never promoted by 
the government at all; the fact is that leading Members on both sides of the 
House have entertained conflicting views on the question for this law, and 
that, whether for good or ill, it has been one on which political lines have 
never been drawn, and on which divisions of a party have never taken place. 
137 

The election of 1878 returned the Conservatives to power. While in opposition, 

the Conservatives had been critical of the Liberal administration's handling of bankruptcy 

matters. These criticisms had found favour with the electorate during the election. Once 

returned to power, the Conservatives found it difficult to support bankruptcy reform in 

the face of a strengthening repeal movement. In appointing the 1879 Select Committee, 

the Conservatives made the announcement without committing the government in 

13' There is some evidence that even though John A. Macdonald introduced the Bill, it was not 
considered a govemment Bill. During the parliamentary debates in 1875, a Member appears to refer to the 
1869 Act when he stated: 'While he was a member of the government he was bound to accept the majority 
of the Cabinet, but it happened that the Bill of that year was not a government measure." House of 
Commons Debates (20 March 1875). 

It was also claimed that even the Insolvent Act of 1875 was not a government measure. It "was 
forced on the House by a powerful majority of gentlemen on both sides of the House ...." House of 
Commons Debates (26 February 1877) at 306 (Dymond). 

13' House of Commons Debates (26 February 1877) at 289. House of Cornmans Debates (26 February 
1877) at 289. 



advance to any policy position.'38 The 1879 Bill, which was reported out of committee, 

was not considered a government matter.'3g It was assumed that when the matter was put 

to a vote "the Government would divide" on the ~ i 1 1 . l ~  

In 1879, one Senator accused the government of being neutral throughout the 

whole debate, not having "spoken a word". The government "refuses to have policy in 

the matter, and pitches the whole subject over to a private member.. .".141 According to 

the Monetary Times, the government had "abdicated its functions and lost the control of 

the ~ouse".'" By 1880 the Monetary Times simply reported the "policy of the 

Government is therefore repeal".'" 

13' House of Commons Debates (7 March 1879) at 216 (Landry). 

13' House of Commons Debates (28 April 1879). 

'40 House of Commons Debates (28 April 1879). This Member also supports the evidence that the 
original Insolvent Act of 1869 was not a government matter. "Mr. Holton said the course taken by the 
Minister of Justice was precisely the one taken by the Government of which the Hon. gentleman was a 
Member in 1869. No one understood this to be a government measure .. ."House of Commons Debates (28 
April 1879) at 1576 (Mcdonald, Pictou). The Journal of Commerce reported in 1879 that it was well 
known "that differences of opinion prevail" among government Members on the subject of insolvency. See 
'"The Insolvent Law" J. of Commerce (7 February 1879) 785; "The Insolvency Law" J. of Conunerce (14 
March 1879) 1 10. 

14' Debates of the Senate (9 May 1879) at 536-537 (Wark, Brown). 

142 "Insolvent Act Repeal" Manetary Times (2 May 1879) 1359; See also "Insolvent Act Repeal" 
Monetary Times (9 May 1879) 1389. The Monetary Times accused the government of shirking their 
responsibility. See "Bankrupt Law" Monetary Times (19 September 1879) 356. 

143 "Repeal of the Bankrupt Law" Monetary Times (27 February 1880) 1018. The timing of the 
elections, however, appeared to affect the repeal movement. Efforts to repeal bankruptcy law failed just 
prior to the elections of 1872 and 1878. In 1872 Cartier indicated that a majority of government Members 
were opposed to repealing banlcnrptcy law "on the eve of an election". House of Commons Debates (25 
April 1872) at 162. The pending election of 1878 also forestalled repeal as Members encouraged each other 
to consult with their constituents before taking a decisive vote. The 1878 repeal Bill failed. House of 
Commons Debates (7 March 1879) at 202. See "The Insolvent Amendment Bill" Monetary Times (9 
March 1877) 1027. However, during the campaign of 1878, many Members of Parliament ''pledged 
themselves to unconditional repeal". "Insolvent Act Repeal" Monetary Times (9 May 1879) 1389. House of 
Commons Debates (7 March 1879) at 204 (Methot). Bicknell, "Establishing a Bankruptcy Court in Canada" 
(191 3) 33 Can. L.T. 43-44. 



Unlike the United States, therefore, bankruptcy law was not a party issue. The 

Consexvatives in 1 879 and 1 880 were not willing to press bankruptcy reform and risk 

splitting party and electoral support. If politics had a role to play in explaining the law's 

demise, it was a negative one. There was insufficient support in the community for either 

party to adopt bankruptcy reform as policy. 

B The Economic Crisis and English and United States Repeal Movements 
The Canadian repeal debates took place during a severe economic downturn. 

Several authors have suggested that the economic crisis that began in 1873 contributed to 

the unpopularity of bankruptcy legislation.'" The year 1873 marked the beginning of an 

international financial panic. Five years of falling prices and financial failure 

followed.145 It was marked by periodic slumps and brief moments of recovery. 146 

The economic depression occurred at a crucial time in the life of the bankruptcy 

legislation. An examination of the number of commercial failures between 1873 and 1880 

illustrate a sense of crisis. In 1875, the number of commercial failures doubled. Failures 

continued to increase, peaking in 1879.'47 Some members of the public believed that 

S.W. Jacobs, "A Canadian Bankruptcy Act: Is it A Necessity?" (1917) 37 Can. L.T. 604 at 605; 
Honsberger, "Historical Evolution of Bankruptcy", supra note 23 at 41. 

14' M. Bliss, Northern Enterprise: Five Centuries of Canadian Business (Toronto: McClelland & 
Stewart, 1987) at 249. 

K.Nome & D. Owram, A History of the Canadian Economy (Toronto: Harcourt, 1991) at 293- 
298. 

Year 
1873 
1 874 
1875 
1876 
1877 
1878 
1879 
1880 
1881 

# of Failures 
994 
966 
1968 
1728 
1892 
1697 
1902 
907 
635 

$ Total Liabilities 
12,334,000 
7,696,000 
28,843,000 
25,517,000 
25,523,000 
23,908,000 
29,347,000 
7,988,000 
5,75 1,000 
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bankruptcy legislation was the cause of the rising number of failures.'" The movement 

for repeal also peaked in 1 879- 1 880. 

Canada was not the only country to debate bankruptcy law repeal during this 

period of financial uncertainty. Canadian Members of Parliament were well aware of 

emerging repeal movements in the United States and England. England debated the 

merits of repeal during the 1870s and frnally produced comprehensive reform in 1883. 

Between I869 and 1879 the English Parliament debated thirteen separate bankruptcy 

Bills. While suggestions for the abolition of the entire English bankruptcy regime never 

prevailed, the controversy nevertheless attracted the attention of Canadian Members of 

~arliament.'" Members quoted at length from English periodicals such as Saturday 

Review and Fortnightly Review to show that the "evils which existed here also existed in 

The statistics do not represent official numbers of bankruptcies under the Insolvent Acts. Rather they are 
based upon reports published in the Monetary Times. The statistics are drawn from Gabtan Gervais, "Le 
Commerce de D6tail au Canada: 1870-1880" (1980) 33 R.H.A.F. 521 at 552, which are based on statistics 
re-produced in the Monetary Times. The other historian who reports on the number of commercial failures 
is T. Naylor, The History of Canadian Business, Vol. I :  The Banks and Finance Capital (Toronto: James 
Lorimer, 1975) at 83. However, there are some minor discrepancies in Naylor's statistics compared to 
other sources. The Journal of Commerce and the Monetary Times also reproduced the statistics from Dun 
Wiman's Annual Reports. See J. of Commerce (24 Jan 1879) at 717; "Failures in 1875" Monetary Times (5 
November 1875) 518; "The Insolvent Act" J. of Commerce (19 January 1877) 632; J. of Commerce ( 1  9 
Jan 1877) 632; "Failures in 1876" Monetary Times (21 July 1876) 94; "Failures of 1872" in Dun and 
Wiman, The Canadian Mercantile Annual (1872) 205. 

S.W. Jacobs, "A Canadian Bankruptcy Act: Is it a Necessity" (1917) 37 Can. L.T. 604 at 605. 

'49 During the repeal debate of 1879, Girouard made reference to a petition published in the British 
press calling for the repeal of all bankruptcy laws in England. Further, Girouard made reference to the new 
reform efforts being undertaken by the English Lord Chancellor who introduced a reform Bit1 in 1879. 
House of Commons Debates (29 April 1879) at 1602 (Girouard). This English Bill appeared to influence 
the Canadian Select Committee of 1879. 'The Insolvency Law" J. of Commerce (14 March 1879) 110. 
For a review of the reform efforts of the 1870s and 1880s in England, see V.M. Lester, Victorian 
Insolvency: Bankruptcy, Imprisonment for Debt, and Company Winding Up in Nineteenth Century 
England (Oxford: Clarendon Press, 1995) at 183-184. Lester concludes that repeal was a minority 
viewpoint. J. Bicknell, "Establishing a Bankruptcy Court in Canada" (1913) 33 Can. L.T. 35 at 42-43. 



England". The foreign press provided evidence that the bankruptcy discharge was also 

considered detrimental in the mother country.lm The English repeal movement was 

"synchronized ... with the debates in the Canadian House of Commons on the same 

subject in 1879 and 1880"".'~' As discussed in chapter 2, bankruptcy law challenged 

Victorians' sense of hard work, thrift and accumulation of wealth. English newspapers 

placed an emphasis on strict standards of commercial morality.152 At the same time, the 

fact that England never repealed its legislation provided supporters of Canadian 

bankruptcy law with a principle that should be "steadily adhered to". Cogent reasons 

were required before departing ''from the policy adopted in the Mother Country, the great 

commercial centre of the world".'" The United States, however, also offered a model to 

be followed. 

The legislative history of American bankruptcy law did not escape the attention of 

the Canadian ~arliament.'" Canadian opponents of bankruptcy law seized upon the 

growing American repeal movement. It was hoped that "this example would be followed 

by the Canadian ~arliament".'~~ The repeal of the American Bankruptcy Act of 1867 in 

'50 House of Commons Debates (29 April 1879) at 1595 (Colby). 

Is' J. Bicknell, "Establishing a Bankruptcy Court in Canada" (1913) 33 Can. L.T. 35 at 42. See also 
following references to the English repeal movement of 1870s. House of Commons Debates (7 March 
1879) at 21 5; House of Commons Debares (29 April 1879) at 161 8 (Cameron); House of Commons Debates 
(5 May 1879) at 1772 (Girouard). 

Is2 See chapter 2, note 125 and accompanying text. 

Is' House of Commons Debates (29 April 1879) at 1613 (Weldon). Debates of the Senate (22 May 
1872) at 750 (Camall); Supporters of bankruptcy law referred to the fact that "an Insolvent Act was found 
on the statute book of every civilized country. Provision was made for the honest debtor in the old country 
and in the various States of the American Republic". House of Commons Debates (28 February 1877) at 
354 (Ross Middlesex). 

Debates of the Senate (3 1 May 1872) at 91 1 (Deever). See also, "Editorial" (1878) 14 C.L.J.(N.S) 
189. 

'" House of Commons Debates (26 February 1877) at 281 (Barthe). 



1878 provided opponents of bankruptcy law in Canada with fkesh a~nmunitioa"~ The 

American experience of successive repeal of bankruptcy statutes provided an example to 

be adopted. In the United States: 

three times ... had a bankrupt law been tried, and on each occasion, after a 
comparatively brief trial, had it been abolished. In connection with the civil 
war ... a bankrupt law had been introduced in the United States, and recently 
petition after petition had been presented against it by businessmen, and 
finally the American legislature had resolved upon its ab~lition.~" 

In the House of Commons it was noted that the American Bankruptcy Act of 1867 had 

been repealed "by an overwhelming vote in Congress, and by a majority in the 

senate".'" Opponents of bankruptcy law in Canada referred to the American policy 

decision ''not to have a bankruptcy law".15' 

The economic crisis of the 1870s and the parallel repeal movements in the United 

States and England provide an important context for the Canadian debates. However, the 

poor economy and foreign bankruptcy developments do not explain filly why Canada 

''' However, there were attempts to distinguish the American experience. Official corruption 
extending to the level of the judiciary was claimed as one reason for the repeal of the American bankruptcy 
law in 1878. The Monetary Times argued that such corruption was not prevalent in Canada. "Abolition of 
the American Bankrupt Law" Monetary Times (13 September 1878) 333. 

House of Commons Debates (26 February 1877) at 308 (Davies). In a detailed summary of the 
American legislative history, Senator Dickey noted the following facts. After the creation of the United 
States, 17 years elapsed before a bankruptcy law was submitted to Congress. He noted the 38-year hiatus 
between the enactment of the first and second American bankruptcy Acts, and the 24-year period between 
the second and third Acts. He concluded that in a hundred years the Americans "have been without a 
bankruptcy act for eighty five years". Debates of the Senate (1 1 March 1880) at 151 (Dickey). 

'" House of Commons Debates (29 April 1879) at 1618 (Cameron). This Member took great pains to 
trace the American legislative history, showing that each law was repealed very shortly after its enactment. 
However, supporters of bankruptcy law, like the Journal of Commerce urged Parliament not to follow the 
American lead. "The Insolvent Law" J. of Commerce (3  May 1878) 312; "The Insolvent Act" J. of 
Commerce (7 October 1878) 304. 

House of Commons Debates (24 March 1875) at 917 (Palmer). See also "Repeai of Bankruptcy 
Law in United States" (1878) 14 Can. L.J. (N.S.) 189; House of Commons Debates (29 April 1879) at 1604 
(Girouard). Repeal of the American Bankruptcy Act of 1867 was also mentioned in the Dominion Board of 
Trade meetings. See Dominion Board of Trade, Annual Meeting 1879 at 171. 



opted for repeal. To understand the failure of the law in 1880, it is necessary to examine 

how society divided over the two central goals of bankruptcy law: the discharge and the 

equitable distribution of the debtor's estate. 

C The Discharge: Two Competing Moral Paradigms 
The bankruptcy taw discharge was one of the most contentious aspects of the 

legislation and two distinct positions were evident. On the one hand, debtors required a 

fresh start and it was unjust to burden the debtor with the shackles of debt for life. 

However, bankruptcy law interfered with the debtor's higher moral duty to repay all 

debts. Notions of forgiveness competed unsuccessfully with the idea that all debts had to 

be honoured. 

The nineteenth century concept of a fiesh start has some obvious parallels to 

modem justifications of the discharge.16' There was, for example, an emphasis on the 

honest debtor who failed through unfortunate circumstances. However, unique to the 

nineteenth century was a stronger defence of the discharge as a tool of liberty, freeing the 

debtor not only fiom the shackles of debt but also the possibility of 

Many defended the discharge as an important goal of bankruptcy law. Sir John A. 

Macdonald claimed that "when a man made a clean breast of his affairs, and gave his 

estate honestly for the benefit of his creditors, he ought to have relief '.I" Edward Blake 

I* Jackson, Logic and Limits of Bankruptcy Law; supra note 7; K. Gross, Failure and Forgiveness: 
Rebalancing the Bankruptcy System (New Haven: Yale University Press, 1997) at 91-1 13; M. Howard, 
"A Theory of Discharge in Consumer Bankruptcy" (1987) 48 Ohio St. L.J. 1047; G. Hallinan, 'The Fresh 
Start Policy in Consumer Bankruptcy: An Historical Inventory and an Interpretative Theory" (1986) 21 
Univ. Rich. L. Rev. 49. 

The hsotvent Acts of 1869 and 1875 took on an added importance given that imprisonment for 
debt was still possible. Imprisonment for debt remained an important remedy for creditors. Some 
provincial legislatures took steps to enact reforms in this area. See generally Dunlop at 98. The Insolvent 
Act of 1869, s. 145 and the Insolvent Act of 1875, s. 127 provided that a debtor who had been imprisoned in 
any civil suit could apply to the court for his release after making an assignment in bankruptcy (in the case 
of the 1869 Act) or after having been placed into bankruptcy through compulsory proceedings. Provided 
that the debtor had entered bankruptcy in good faith and had not been guilty of fraudulent disposal of goods 
or breach of the Act, the judge could release the debtor. For critical commentary, see Edgar, The Insolvent 
Act of 1869, supra note 30 at 146. 

I" House of Commons Debates (1 1 May 1869) at 258. 



argued that the discharge was "a wholesome provision which might be defended upon 
3, 163 general principles . For another Member of Parliament, the law's "fnst and principal 

object was the relief of the honest and unfortunate Even the modern 

terminology of ''fkesh start" found its way into the nineteenth century debates.'" 

In a direct challenge to the idea that debtors failed through moral weakness, 

Members of Parliament argued that honest but unfortunate debtors deserved a 

dis~harge. '~~ John Abbott claimed that the majority of debtors were honest. He asked 

"why should a man who had been overwhelmed by a sudden depreciation in the value of 

produce-of pork, flour butter ... or by the wreck of a ship containing his goods" be 

deprived of a discharge?'" Others argued that a man who fell into debt "through 

sickness or any other mishap ... should have the same means of getting free .... Why 

should he have no means of escape?"'" 

However, for nineteenth century Parliamentarians, liberty was the central feature 

of the discharge, as this letter to the Editor of the Journal of Commerce indicates: 

Law ought to prevent the exercise of oppression and grant liberty to all to 
exercise their faculties so long as they do not interfere with the like liberty 
in others, therefore, it should protect the honest debtor who has been 
unfortunate, even though he be so through folly or bad judgment, and 
prevent his creditor from oppressing him.I6' 

House of Commons Debates (24 April 1872) at 136 (Blake). 

House of Commons Debates (3 April 1877) at 1105 (Macdonnell). 

1 65 "When a man failed honestly the law should step in and distribute his property among his 
creditors, and then he should be allowed to take a fresh start." Debates of the Senate (22 May 1872) at 744 
warn. 

House of Commons Debates (26 February 1877) at 305 (Paterson). 

16' House of Commons Debates (1 1 May 1869) at 262 (Abbott). 

House of Commons Debates (20 March 1875) at 829 (Orton). 

Letter of Experience to Editor of J. of Commerce (5 March 1877) in "Insolvency" J. of Commerce 
(8 March 1877) 116. 



Debtors should not be kept "in a state of partial slavery". A discharge was a means to 

release debtors fiom their and to prevent creditor "hara~srnent".'~~ No man 

should have a "a mill stone around his neck" forever.lR One Member appealed to the 

horrors of imprisonment for debt, and invoked the notion of freedom in defence of the 

law. Repeal of bankruptcy would mean ''the fmger of scorn would afterwards be pointed 

at him, as a man who had been deprived of the full rights of citizenship".'" 

The debtor was of no use to his community in a state of perpetual debt. 174 The 

right of discharge did not belong, therefore, to the "poor debtor9'¶ but rather it was in the 

"public interest".175 The lack of discharge had an economic impact. Debtors who wished 

to remain in Canada would be forever dependent upon the will of  creditor^."^ 
There was another option. Debtors burdened with debts, it was claimed, would 

leave the country. This aspect of the debate also distinguishes it fiom modem 

I7O Debates of the Senate (1 8 June 1869) at 357 (Sanborn). 

17' House of Commons Debates (7 March 1879) at 210 (Domville); Debates of the Senate (22-May 
1872) at 744 (Wark). 

In House of Commons Debates (2 May 1872) at 286 (Anglin); House of Commons Debates (21 April 
1869) at 36 (Macdonald). 

House of Commons Debates (7 March 1879) at 21 1 (Ross West Middlesex). 

174 House of Commons Debates (21 April 1869) at 36 (Macdonald). The effect of the right of 
discharge on family members has been made in the modem context by Jackson. See Jackson, Logic and 
Limits of Bankruptcy Law, supra note 6.  

House of Commons Debates (3 April 1877) at 11 11 (Blake). The Monetary Times also 
acknowledged that the discharge was a question of "'whether it be for the good of society or of the insolvent 
himself .... the whole community are deeply interested in the wise disposition of it". "The Insolvency Law" 
Monetary Times (31 October 1873) 416. The 1879 proposal to increase the level of creditor support for a 
discharge to the level of 415 in number and value ran diametrically opposed to those who supported the 
discharge as a matter of general principle. The 415 rule placed the debtor entirely at the mercy of the 

' 

creditors. Without the 4 6  level of support, a debtor "must remain for ever their victim, incapable of 
becoming again a useful member of society, or of embarking in any enterprise whatever". House of 
Commons Debates (29 April 1879) at 1620 (MacDonnell). 

17' House of Commons Debates (3 April 1877) at 1 104. 



discussions. One Member claimed that if a debtor could not obtain his discharge in 

Canada, "he would follow his 500,000 fellow Canadians to the United states'? 

Another referred to the lack of bankruptcy law in Ontario prior to Confederation, noting 

that ''many useful members of society ... were obliged to leave the country, for 
9, 178 judgments piled up one after another ... . Canadian debtors built up American industry, 

while the Canadian economy ~uffered."~ 

The enactment of a national bankruptcy act did not completely end the problem of 

fleeing debtors. Given the negative connotations of financial failure and the possibility of 

receiving the official stigma of a second class discharge, it is not surprising that debtors 

continued to leave ~ a n a d a . ' ~ ~  The Minister of Justice, Edward Blake acknowledged in 

1877 that some debtors continued to abscond to the United States; however, the problem 

was not as great. " N o w  they had hope of settlement, while then they had no hope."18' 

Opponents of the discharge appealed to the necessity of maintaining high business 

morals. Bankruptcy law did not encourage ethical standards as it created opportunities 

for fiaud. The legislation, "was now inflicting great damage on commercial men". "It 

I n  House of Commons Debates (24 March 1875) at 880 (Bunster). 

House of Commons Debates (26 February 1877) at 286 (McDougall). The problem of absconding 
debtors was particularly a problem in the Maritimes prior to Confederation. Before 1867 there was no 
bankruptcy law in force in this region. Debtors who could not find relief in the Maritimes, travelled to 
England and started up a small business in order to take advantage of English bankruptcy proceedings. 
This left Maritime creditors without much of an opportunity to recover debts. House of Commons Debates 
(9 June 1869) at 683. Similarly, in Prince Edward Island, "debtors had to go to prison, or leave the limits 
of town". House of Commons Debates (3 April 1877) at 1088 (Davies). 

'" House of Commons Debates (7 March 1879) at 211 (Ross, West Middlesex). See also "The Law 
Regarding Insolvency" J. of Commerce (22 November 1878) 43 1 where it was argued that the abolition of 
a discharge would lead to debtors to abscond. 

Burley9s study of Brantford indicates that those who failed often could not face the public shame. 
Many fled and some even committed suicide rather than confront creditors, fiiends and families with their 
financial failure. D. Burley, A Particular Condition in Life: Self Employment and Social Mobility in Mid 
Victorian Branvord (Montreal: McGill-Queen's University Press, 1994) at 176-177 [hereinafter Burley, 
Mid Victorian BrangordJ. 

18' House of Commons Debates (26 February 1877) at 296 (Blake); at 304 (Young). 



had become so demoralising7' that debtors could not operate a business without adopting 

"this mode of getting rid of their liabilitie~".'~' Alexander Mackenzie, the leader of the 

Opposition, argued that the law "had been found eminently conducive to public 

imm~rality".'~~ Another Member of Parliament concluded that bankruptcy law "was 

conceived in sin, and whose h i t s  had been iniquity from first to last".'" Bankruptcy law 

impaired a sense of responsibility, and rewarded debtors. The common claim heard in 

Parliament was that the legislation Lcencouraged commercial Bankruptcy 

law caused commercial failure.lg6 If the Act caused failure, repeal would prevent 

commercial ruin. 

The link between bankruptcy law and commercial immorality was derived from 

the fundamental principle that "he who owed should pay77: '** 

House of Commons Debates (19 April 1869) at 24; Others referred to the existence of fraudulent 
debtor behaviour under the Insolvent Act of 1864. The Act "opened the door to ... fraud ... and perjury". 
House of Commons Debates (4 May 1869) at 175. 

House of Commons Debates ( I  1 May 1869) at 253. 

House of Commons Debates (7 March 1879) at 202 (Rymal). "The very principle of the law was 
immoral ... it continued working moral, commercial and social ruin." House of Commons Debates (28 
February 1877) at 359 (Mousseau). 

18' Debates of the Senate (23 May 1872) 788. See also at 746, 747; House of Commons Debates, 
(23 April 1872) at 120, 121, 140. See also R.M.F. "Legislation Upon Insolvency" (1873) 2 Can. Monthly 
419-422. 'The belief of the men in rural districts had been that it was a piece of dishonesty, a crime, a sin 
for a man not to pay his debts ..,. He knew of villages where men would scorn to owe anything, and think it 
a crime if they did not pay their debts." House of Commons Debates (26 February 1877) at 299 
(Workman). "Recent Crimes and their Punishment" Monetary Times (29 September 187 I) 246. 

186 "The effect of the law was to draw men into bankruptcy and create recklessness in the way of 
conducting business-in fact demoralize the whole community." Debates of the Senate (28 May 1872) at 
789. 

The debate over the Insolvent Act of 1875 and its subsequent amendments and repeal took place in 
the midst of a serious depression that lasted from 1874 until 1878. Honsberger, "Historical Evolution of 
Bankruptcy", supra note 23 at 29. 

House of Commons Debates (7 March 1879) at 206 (Houde). Insolvency laws were "an 
unmitigated nuisance, a school of immorality and rascality, and he believed that ... people should 
understand that when they contracted debt they should be strictly held to the payment thereof". House of 



It was of the highest importance that we should admit the obligation of 
every man to pay the debts which he had legally incurred; that principle 
must rest at the very foundation of every well regulated and well governed 
community .. . . Any law of a general character which tended to impair that 
obligation ... was an unsound and impolitic law, and ought not to be enacted 
by any ~arliament. 189 

Debts were governed, therefore, by more than a formal legal contract.'" 

According to the Monetary Times the principle that debts should be repaid was a 

higher law "which no man can ann~l". '~' Founded upon an ethical obligation, the statute 

"could not dispense [the debtor's] conscience ... fiom paying his debts".lg2 This principle 

was also recognized in the Canadian courts. In Austin v  ord don'" an Ontario court cited 

Lord Mansfield's statement in the 1777 case of Trueman v Fenton that "all debts of a 

bankrupt are due in conscience, notwithstanding he has obtained his certificate".Ig" Lord 

Commons Debates (25 March 1875) at 918 (Rymal); "Every law was unjust which did not force a man to 
carry out a contract." House of Commons Debates (7 March 1879) at 199 (Huntington). "Men should be 
made to feel the responsibility of their obligations, and not to be allowed to fall back upon the Insolvency 
Law." House of Commons Debates (25 April 1872) at 156 (Magill); "Everyman should meet his 
obligations, and if there was any other principle preferable to that he would like to know it." Debates of the 
Senate (22 May 1872) at 746 (Sanborn); "As between debtor and creditor, the law should contain a 
provision that when the debtor has failed to meet his engagements in full, the creditor shall have the utmost 
farthing the debtor can pay." R.M.F. "Legislation Upon Insolvency" (1873) 2 Can. Monthly 419 at  422. 

189 House of Commons Debates (20 March 1875) at 815 (Maclennan). 

190 "Regarding verbal and written promises lightly is one of the most common and dangerous 
mistakes into which our traders fall. Aside from the moral question involved, the merchant who indulges 
this vice throws away that which is of the utmost value to him .... Once established a reputation for 
negligence and recklessness in regard to  one's obligations, the very essence of credit is gone." Monetary 
Times (1 1 August 1871) 107. 

191 "Dominion Board of Trade" Monetary Times (24 January 1873) 622. 

lq2 House of Commons Debates (7 March 1879) 206. "While a debtor might go through insolvency 
or make a compromise with his creditors for 50c on the dollar and be legally absolved fiom his liabilities, 
still, under the higher law, the moral law, he should pay every dollar of his debts." House of Commons 
Debates (3 April 1877) at 1094 (]Patenon). 

... (1872) 32 U.C.Q.B. 621. 

'" Ibid, at 623 citing Trueman v. Fenton (1777) 2 Cowp. 548,98 E.R. 1232. 



Mansfield had developed the theory in English contract law that a moral obligation to pay 

was sufficient consideration to support a new promise and had further stated in Trueman: 

"Though all legal remedy may be gone, the debts are clearly not extinguished in 

cons~ience".'~~ In England, Lord's Mansfield's theory of moral obligation was called into 

question in the early nineteenth century and by 1840 the English courts had clearly 

rejected the principle.196 In 1849, the English Parliament made all promises to repay 

discharged debts unenforceable. lg7 

The amendments to the English Bankruptcy Acts, which prohibited the 

enforcement of promises to repay discharged debts, were not adopted in the Canadian 

Insolvent Acts. lg8 Notwithstanding the rejection of Mansfield's theory in England, it 

continued to be applied in Canadian courts.'" The debtor in Austin had received a 

Ig5 Trueman v. Fenton (1777) 98 E.R. 1232, 1234: On the evolution of Mansfield's theory see W.S. 
Holdsworth, A History of English Law vol. 8, (Boston: LittIe Brown, 1926) at 26-37; D. Boshkoff, 'The 
Bankrupt's Moral Obligation to Pay his Discharged Debts: A Conflict Between Contract Theory and 
Bankruptcy Policy" (1971) 47 Ind. L.J. 36; J. Oldham, "Reinterpretations of Eighteenth Century English 
Contract Theory: The View from Lord Mansfield's Trial Notes" (1988) 76 Georgetown L.J. 1949 at 1962. 
B Schientag, Moulders of Legal Thought (Port Washington: Kinnikat Press, 1943, reprint 1968) at 123- 
133. 

'" See note appended to Wennall v. Adney (1802) 3 B. & P. 249. Denman C.J. in Eastwood v. 
Kenyon (1840) 11 Ad. & E. 438, 113 E.R. 482 "'gave the death blow to the theory that moral obligation 
could be regarded as valid consideration". W.S. Holdsworth, A History of English Law vol. 8, (Boston: 
Little Brown, 1926) at 37; W.J.V. Windeyer, Lectures on Legal History 20d ed. (Sydney: Law Book, 1957) 
at 238. 

Ig7 I2 & 13 Vict., C. 106, S. 204 (1849). In 1824, the English Parliament had earlier required that all 
agreements to repay discharged debts be in writing. D. Boshkoff, 'The Bankrupt's Moral Obligation to Pay 
his Discharged Debts: A Conflict Between Contract Theory and Bankruptcy Policy" (1971) 47 Ind. LJ. 
36 at 44. See e.g. Jones v. Phelps (1871) 20 W.R. 92 holding that a promise to pay a debt barred by a 
bankruptcy discharge was a nudum pactum. 

Ig8 In Austin v. Gordon (1872) 32 U.C.Q.B. 621, 625, Wilson J. reviewed the English and Canadian 
statutes and concluded that "we have not yet adopted that legislation". 

'* On the relative importance of English precedent in Canadian courts during this period, see G. 
Blaine Baker, 'The Reconstruction of Upper Canadian Legal Thought in the Late Victorian Empire" (1985) 
3 L. & Hist. Rev. 219. 



discharge but subsequently signed a promissory note with respect to a discharged debt. 

At issue was whether there was sufficient consideration to support the new promise. The 

court concluded that the note was valid: 

And notwithstanding the bankrupt has been discharged by operation of the 
statute, and the certificate or order granted under it, it is still a continuing 
debt in conscience, and the consideration for a new promise to pay iturn 

Similarly in Adam v. ~oodlanc?~' the Ontario Court of Appeal held that a promise to 

pay a discharged debt was founded upon good consideration. Burton J. stated: 'although 

... payment of the debt remained simply a voluntary duty, binding only in foro 

conscientatiae, still an express promise operated to revive the liability and take away the 

exemption". Referring to the policy of the English statutes to prohibit the enforcement of 

promises to repay a discharged debt, the court stated that "our Legislature has never 

thought proper to interfere in this directiony'. If a debtor: 

throws away the shield that the law has furnished him, that is his affair, and 
there is no good reason, that I can discover in morals or in law, to prevent 
his doing so, or to warrant his appeal to Courts to relieve him fiom payment 
of a just debt, which he has voluntarily re -as~umed.~~~ 

Not all debtors followed the honourable course after their discharge and according 

to some, bankruptcy law provided a temptation to ignore one's higher duty. In a pamphlet 

200 (1872) 32 U.C.Q.B. 621, 625. The court noted that the English doctrine was "strange ... 
considering the policy of the Bankrupt law". 

20' (1878) 3 O.A.R. 213. This line of authority is no longer followed in the Canadian common law. 
Moral consideration is no longer adequate consideration at common law. However, in Quebec moral 
obligation is sufficient to support a promise. See Tildesley v. Weaver (1998) A.C.W.S.J. 372 (B.C.S.C). 
The extent to which notions of moral obligation were different in Quebec in the ninteenth century needs to 
be explored further. 

'02 Ibid at 214. Mansfield's theory was also followed in the United States where it became known as 
reaffirmation. Boshkoff notes that at the very moment that the theory was dying in England, it was being 
born in the United States. However, he suggests that by the time England had opted to repeal reaffirmation. 
it had taken hold in the United States. There was little appreciation of the conflict between the discharge 
and reaffirmation as the legislation was insufficiently debtor-orientated to challenge the rule. D. Boshkoff, 
"The Bankrupt's M o d  Obligation to Pay his Discharged Debts: A Conflict Between Contract Theory and 
Bankruptcy Policy" (1971) 47 Ind. L.J. 36 at 49. 



entitled b'Fallacy of Insolvency Laws and their Banefd Effects7' Thomas Ritchie, an 

importer fkom Belleville, Ontario, explored this theory: 

... statutory law should be so fiamed as to lead men to observe the laws of 
nature, to have regard to the responsibilities of their position and observe 
the obligations they are naturally under to their fellow men. And 
conversely, the state has no right whatever to enact any law that will tempt 
men to break those, or even extend increased opportunity or facility to 
disregard the duties and responsibilities of their condition in life, and this all 
insolvency laws practically do?O3 

A debtor would always be able to approach his creditors who "were always 

willing to give [a release] to an honest, if unfortunate man".204 Thomas Ritchie claimed 

that it was a 'matter of rare occwence" where an honest debtor cannot obtain a discharge 

from his ~reditor.~" Debt was a private matter to be worked out between the parties 

without the assistance of the state.206 Defaulting debtors were blamed for their own bad 

judgment.207 Failure was not the result of bad luck but "of causes that were controllable 

and preventable-that as a general rule, it is a man's fault and not his misfortune if he 

'03 Thomas Ritchie, The Fallacy of Insolvency Laws and their Baneful Effects (1885) at 18. One 
Member in the Senate argued that the bankruptcy laws "changed the paper relations that should exist 
between debtor and creditor". Debates of the Senate (23 May 1872) at 787. 

2W House of Commons Debates (7 March 1879) at 197 (BouItbee). 

'" T. Ritchie, The Fallacy of Insolvency Laws and their Banefil Effects ( 1  885) at 18. The problem of 
"harsh and exacting" hold outs would be dealt with by the self interest of the "mean and inhuman" creditor 
who would fear reputation loss. The abiIity of debtors to obtain a release of their debts "would be no part 
or necessity of the law". House of Commons Debates (27 March 1878) at 1447 (Paterson). 

206 One Member suggested that "creditors and debtors should be left alone to settle their affairs, 
according to the principles of the common law". He noted that whenever the state had intervened, only evil 
had been the result. "Let us do away with Insolvent Laws, and in four or five years the commercial morals 
of the people would be good as to obviate the necessity for them." House of Commons Debates (29 April 
1879) at 1610 (Bechard). 

'07 The "blame generally lies at the debtor's own door." *%~soIvencies in 1874" Monetary Times (29 
January 1875) 854-855. 



fails in business".208 Unfortunate circumstances and unforeseeable events did not merit 

consideration. 

Creditors also had to take responsibility for poor judgment. One letter to the editor 

of the Journal of Commerce claimed that the maxim that "everyman must ... take the 

consequences of his folly or wisdom" equally applied to creditors.209 Thomas Ritchie's 

pamphlet similarly argued that if men entrusted their cargo to a rotten vessel in the face 

of easily obtainable knowledge, "they ought to suffer". Irresponsible creditors were 

asking the State to insure them "against the consequences of their own misc~nduct"?'~ 

The credit system itself came under attack, with the Monetary Times claiming that "many 

bankruptcies have been caused by getting and giving too much credityy?" 

The other side of the moral equation did not go unnoticed. Anticipating 

arguments based on forgiveness, and the need to restore a debtor as a productive member 

208 "Insolvency" Monetary Times (17 March 1876) 107 1. 

'09 Letter of Experience to Editor of J. of Commerce (5 March 1877) in "Insolvency" J, of Commerce 
(8 March 1877) 116. See also Monetary Times (21 January 1870) 357; "Opposition to the Insolvent Act" 
Monetary Times (3 May 1872) 867-868; "Fraudulent Insolvents" Monetary Times (8 July 1870) 759. For a 
detailed anecdote of a Montreal bankruptcy and the failure of creditors, see "A Failure With Its Lessons" 
Monetary Times (15 October 1875) 438. 

'I0 T. Ritchie, The Fallacy of Insolvency Laws and Their Banefil Effects (1885) at 9, 10. The author 
further developed his argument of personal responsibility. He claimed that credit was the ''root of all evil" 
and caused 9/10's of all failures in Canada. Under a bankruptcy system which allowed for a pro rata 
distribution, creditors advanced funds on the "partial security'' of the pro rata distribution. By doing so 
they neglected the true commercial basis for extending credit, "honesty, integrity, and ability". Credit was 
advanced where it should not be and was shifted from its true basis. Without a bankruptcy law those who 
"suffer.loss ... have matters almost entirely in their own hand, in withholding credit or curtailing credit." 

21 1 "Abolition of Credit" Monetary Times (15 November 1872) 388. For a series of articles on the 
evils of the credit system, see "Credit" Monetary Times (19 July 1872) 45; "A Word About Debt" 
Monetary Times (1 August 1873) "Long Credit and Bad Debts: A Change Needed" Monetary Times (2 
December 1870) 305; "Moral Standing of Merchants" Monetary Times (9 December 1870) 33 1 ; "Long 
Credits, Letter to Editor from Dry Goods" Monetary Times (16 December 1870) 349; "Cash vs. Credit" 
Monetary Times (16 December 1870) 353; "Dangers of the Credit System" 'Monetary Times (24 February 
1871) 548; "The Cash System" Monetary Times (25 October 1872) 334; "Can we Curtail the Credit 
System" Monetary Times (15 August 1873) 152; "Diminishing Credit" Monetary Times (22 August 
1873) 201; "Credit and Bad Debts" Monetary Times (19 September 1873) 274; "Extending Credits" 
Monetary Times (3 October 1873) 328; 



of society, the Monetary Times questioned whether or not it was always wise to return a 

debtor to his community.212 The fact that some debtors might flee to the United States 

"would be the best possible thing for themselves and the public". Some might leave the 
9,213 country; but this "would be no loss, for the country has lost by their living in it . 

Society was better off without debtors "who have wasted other men's substance'', and 

who were "a moral contagion in mercantile life".214 

The moral imperative that debts should be repaid had obvious consequences for 

the discharge.21s The conflict between the responsibility to repay debts and the discharge 

led the Monetary Times to claim that "it does not seem, prima facie, as if a discharge 

were an essential part of the Insolvent Act at all ...". The legal discharge "may be 

properly struck out of the Act altogether"'?'6 Why the discharge proved to be unpopular 

can be related to the nual nature of the economy. 

D The Economy and Credit Relationships 
Critical attitudes to debt may be linked to the local nature of credit relations that 

depended upon trust and mutual exchange. Chapter 2 examined the moral economy in 

early modern England where credit was extended in small and local transactions. Failure 

212 "Is it not, therefore, to the detriment of the community, and not to its benefit, to facilitate their 
getting into business again?" "A New Insolvency Law" Monetary Times (15 May 1874) 1163. In a later 
editorial the Monetary Times suggested that of the 1500 or so who failed in 1875, it was far better if they 
never returned to business. "And it is only mistaken kindness to help them back". See "Failures in 1875" 
Monetary Times (5 November 1875) 5 19. 

2'3 "The Insolvency Law" Monetary Times (23 February 1877) 962. 

214 "Business Morality" Monetary Times (20 May 1870) 628. 

215 "Proposed Repeal of the Insolvency Laws" Monetary Times (19 April 1872) 826; 'Two Important 
Measures" Monetary Times (14 March 1873) 796. The latter article suggested amendments to "render the 
release of the dishonest and extravagant more difficult to obtain". 

216 "The Insolvency Law" Monetary Times (23 February 1877) 962; See also, "Shall the Insolvent 
Act be Repealed" Monetary Times (7 March 1879) 11 16; bbInsolvent Act Repeal" Monetary Times (28 
March 1879) 1209. 



to repay one's debt betrayed the community standard of ethical credit2" In the United 

States, there was a persistence even until the 1860s of a dual economy where local and 

national markets coincided. The survival of local markets in which the moral obligation 

to repay debts was strong, provided an obstacle to national bankruptcy reform in the 

United States at mid 

In Canada, the emergence of a national market is also an important theme in late 

nineteenth and early twentieth century Canadian economic history.219 There is evidence 

that in the 1870s more legalistic and impersonal forms of credit had already begun to 

emerge.u0 However, old forms of business did not disappear. Local markets and 

personal credit relationships continued to have an influence in the Canadian economy in 

217 See chapter 2 on the history of credit relationships in England. 

218 See chapter 3. On the dual economy, see Freyer, Constitutional Conflict, supra note 6 at 9. The 
persistence of local markets perpetuated what Tony Freyer has called, "associational" market relations in 
some areas of the country. See pp. 11, 39. On the persistence of the moral view of credit relations, see S. 
Sandage, Deadbeats, Drunkards, and Dreamers: A Cultural History of Failure in America 1819-1893 
(Ph.D. diss., Rutgers University, 1995) at 85-87; 272-289. 

219 Naylor indicates that the period of 1867-1914 has attracted a disproportionate share of historians' 
attention. T. Naylor, The History of Canadian Business 1867-1914, Vol. 1 :  The Banks and Finance Capital 
(Toronto: James Lorimer, 1975) at 103. See also Monod's study of the emergence of national retail 
organizations and the transformation of industry practices, including the shortening of credit, emergence of 
instaiment and hire purchase contracts, and emergence of national markets. D. Monod, Store Wars: 
Shopkeepers and the Culture of Mass Marketing 1890-1939 (Toronto: University of Toronto Press, 1996) 
at 161-203 [hereinafter Monod, Store Wars]; I. Drummond, Progress Without Planning: The Economic 
History of Ontario: From Confederation to the Second World WarfToronto: University of Toronto Press, 
1987) at 277-293; G.D. Taylor & P.A. Baskerville, A Concise History of Business in Canada (Toronto: 
Oxford University Press, 1994) at 3 14 [hereinafter Taylor & Baskerville, Business in Canada]. 

220 David Burley has argued the shift to a more impersonal form of credit had its beginnings in the 
commercial collapse of 1857. No longer could creditors solely make credit decisions on intangible matters 
such as honour or character. Suppliers and creditors increasingly made use of credit agencies who issued 
reports on the wealth and business prospects of the debtor. Creditors insisted on formalizing the credit 
relationship through mortgage or other security devices. Burley, Mid Victorian Bruntford, supra note 180 
at 114-126. However, Bilak has noted that mortgages were not the pre-eminent mode of security in rural 
areas and were more common in Upper Canada's urban commercial communities. D. Bilak, "The Law of 
the Land and Rural Debt and Private Land Transfer in Upper Canada: 1841-1867" (1987) 20 Soc. Hist. 



the 1870s. As the Canadian economy did not modernize overnight, resistance to new 

form of business explain why bankruptcy law remained unpopular. 

The nature of the Canadian economy in the period 1867 to 1880 was still 

primarily rural and In 1867, the population of 3.5 million was 80% 

rural." By 1880, little had changed in his  regardam While the American economy 

came of age in the fate nineteenth century, it would take some time before a national 

Canadian market emerged. Michael Bliss compared the economies of the two countries 

and concludes: 

The age of Carnegie and Rockefeller and J. P. Morgan and young Henry 
Ford in the United States, fiom about 1875 to 1910, was in Canada still the 
age of the general storekeeper on the prairies, sawmills in the Gatineau, 
shoe factories in Quebec and textile mills and candy factories in New 
Brunswick. 

Canadian markets were "scattered over vast distances and were minuscule by American 

or European standards".224 The existence of a locally based rural economy shaped the 

nature of the debate over whether to repeal the federal bankruptcy law. In a more 

I. Drurnmond, Progress Without Planning: The Economic History of Ontario: From 
Confederation to the Second World War(Toront0: University of Toronto Press, 1987) at 3. 

222 K.Norrie & D. Owram, A History of the Canadian Economy (Toronto: Harcourt, 1991) at 277. 
The 1871 census reports that in Ontario, 49% of those stating an occupation, indicated farming. D. 
McCalla, Planting the Province: The Economic History of Upper Canada 1784-1870 (Toronto: University 
of Toronto Press, 1993) at 219. For a study of the occupations of Canadians in 1871, see Gadtan Gervais. 
"Le Commerce de DCtail au Canada: 1870-1880" (1980) 33 R.H.A.F. 521. 

223 Urban Rural 
1871 0.7 3 -0 
1881 1.1 3.2 
1891 1.5 3.3 
1901 2.0 3.4 
191 1 3.3 3.9 
1921 4.4 4.4 
Richard Pornfret, The Economic Development of Cam& (Toronto: Methuen, 1981) at 53. 

M. Bliss, Northern Enterprise: Five Centuries of Canadian Business (Toronto: McCleIland &. 
Stewart, 1987) at 286-287 



traditional economy credit was extended on a more personal basis? 

The importance of character and trust in credit relationships was evident in pre- 

Confederation Canada as well as after 1867. Chapter 4 illustrated that, before 1867, 

character played a vital role in local credit markets? The new constitutional framework 

of the B.N.A. Act did not immediately create a national economy. Confederation in I867 

can be viewed as a "means of achieving provincial or particularistic rather than national 

goals". Taylor and Baskerville argue that most visions of Confederation were " f d y  

rooted in sectoral, regional and metropolitan contexts"." Ben Forster's study of mid and 

late nineteenth century Ontario found that when manufacturers began to market brand 

names directly to consumers, there was no immediate shift to a nationally based system 

of distribution and market. Forster argues that customers continued to prefer to buy fiom 

local suppliers and producers as "credit arrangements could be more flexible, and faulty 

goods might be more readily repaired".u8 

David Burley's study of nineteenth century Brantford illustrates that localism 

continued to have great appeal despite the emergence of a national market. Those who 

had succeeded in the local market continued to preach the message of self-help and 

responsibility. Success was defined in local term: 

Those for whom community particularism had proved beneficial clung to it 
and could not understand the inclination of others .... to abandon localism in 
favour of deference to more abstract and impersonal external 

225 For a discussion of the importance of personal credit relationships in a local English economy, see 
chapter 2 and in particular, C. Muldrew, "Interpreting the Market: The Ethics of Credit and Community 
Relations in Early Modem England" (1993) 18 Soc. Hist. 163. For a discussion of the transformation of the 
American credit relationship, making bankruptcy more acceptable, see chapter 3 and in particular, Peter 
Coleman, Debtors and Creditors in America: Insolvency, Imprisonment for Debt and Bankruptcy 
(Madison: State Historical Society of Wisconsin) at 284. 

Burley, Mid Victorian Brantford, supra note 180 at 114-126; Monod, Store Wars, supra note 219 
at 186, 196; Taylor & Baskerville, Business in Canada, supra note 219 at 250. 

TayIor & Baskewille, ibid at 230. 

B. Forster, "Finding the Right Size: Markets and Competition in Mid and Late Nineteenth 
Century Ontario" in R. Hall et. al. eds., Patterns of the Past: Interpreting Ontario's History (Toronto: 
Dundurn Press, 1988) at 154. 



considerations. To the successful, it seemed another abandonment of 
personal responsibility.2zg 

Burley concludes that, if there were elements of a national economy emerging, "it was 

unseen by the capitalists of Brantford". He argues that the transformation of the economy 

grew within local contexts and "did not immediately or uniformly from place to place 

reach an appreciation of the self interested utility of a national political economy of 
9, 230 protection . 

Character and morality in business dealings were very important in the 1870s and 

beyond. Success in business depended upon strong character. In a lecture given by the 

Cashier of the Bank of Toronto to the students of the British American Commercial 

College in Toronto, George Hague included character as one of the qualities to be 

"cultivated by a young man entering a commercial office". Character could be subdivided 

into among other things, honesty, truthfulness and promptness. "There is something 

better than money, which all businessmen should aim to secure, and that is ~haracter. '~~' 

One historian, who has examined the "Myth of the Self Made Man7', argues that 

nineteenth century "philosophers of success" emphasized "hard work, charity and 

discipline .... He who was successful was he who had shaped a moral life.'a2 The 

Monetary Times similarly noted that "Fair dealing is to be preferred .... 'Do unto others' 

... is a sound business maxim as well an obligatory injunction of the moral code"?33 An 

229 Burley, Mid Victorian Brantjhi, supra note 180 at 239. 

23 I "Hints to Young Men on Preparation for Business" Monetary Times (22 November 1872) 412. 

A. Smith, "The Myth of the Self Made Man in English Canada, 1850-19 14" (1978) 49 Can. Hist. 
Rev. at 204-205. 

233 "Over-Reaching in Business" Monetary Times (12 September 1873) 249. It is interesting to note 
that the thrust of this article deals with the unfairness of traders who endeavoured to entrap each other in 
bargains. However the courts were not willing in this period to set aside contracts on the grounds of 
unfairness. Risk states: "Each individual was the best judge, and was to be the only judge, of the value and 
utility of an exchange, and each individual was to be responsible for his own economic fate, even though 
one transaction or a lifetime of disadvantage made that fate a cruel one." R.C.B. Risk, '"The Golden Age: 
The Law About the Market in Nineteenth Century Ontario" (1976) 26 U.T.L.J. 307 at 338. 



individual who pursued legitimate interests "based on high moral principles, combined 

with untiring industry and strict economy" would possess a "place of competency and 
9, 234 business independence . 

Michael Bliss' study of attitudes of Canadian businessmen ftom 1883-191 1 also 

reveals that the moral character of business relations continued beyond 1880. Bliss 

concludes that "there was not one favourable reference to the straightforward goal of 

making money"."5 He found no statements "advocating materialism, greed, or 

concentration or getting wealthy".z6 However, there was nothing wrong with 

accumulation as long as the right methods were used. "Industry, integrity, and frugality 

were still the qualities without which success in life was impossible.'"7 The other side 

of the coin saw "blanket condemnations of luxury and e~travagance"?~~ The success 

ethic "had little or nothing to do with making money, [and] everything to do with the 
99 239 cultivation of moral character . 

One late nineteenth century work, The Canadian Album: Men of Canada; or 

Success by Example was critical of the shift away fiom character to financial matters in 

some credit reporting. Private reports were still necessary in order to find out a man's 

true standing. Further, the author suggested that even those who did not have the 

234 Monetary Times (20 May 1871) supplement, xii. [reprint from the Chic. J. of Commerce] 

235 M. Bliss, A Living Profit: Studies in Social History of Canadian Business 1883-1911 (Toronto : 
McClelland and Stewart, 1974) at 16. 

Ibid at 16. 

"' Ibid at 19. 

b i d  at 32. Economic depression was therefore caused by "an excess of speculative fervour, 
unsound business practices". This resulted in "crashes and failures, liquidation and belt tightening". 
Depressions to some were a form of punishment for sins of the business community. 



necessary financial standing still could be endorsed as credit-worthy based on character. 

Character produced capital?40 

If strong character ensured success, failure was attributed to some moral weakness 

on the part of the debtor. Personal misconduct explained business failure rather than 

downturns in the economy or misfort~ne?~' Failure implied a moral flaw. Common 

causes of mercantile failure included extravagance or imprudent purchases of unneeded 

items, speculation, 0vertradin2~~ and One author claimed extravagance 

caused eighty per cent of failures.244 Extravagance inevitably led to a dismal result: 

Then follow the neglect of business; the accumulation of bills; the 
protesting of notes; the stoppage of credit, the loss of confidence; the 
meeting of creditors; the visit of the sheriffs oficer; piano gone, carpets 
and curtains gone; the man broken-spirited, broken hearted, the morning 
that shone out so promising, already dark and beclouded. Then in too many 
instances, the bottle,-then the grave.3s 

Other commentators equally blamed rash speculation as a grave sin. Businessmen, 

entrusted with credit for legitimate purposes, invested in speculative ventures, ''bringing 

'4 The discussion of The Canadian Album: Men of Canada or Success by Example is contained in 
Burley, Mid Victorian Branvord, supra note 180 at 194. See also, R.M.F., "Legislation Upon Insolvency" 
(1873) 2 Can. Monthly 419 at 420 who notes credit agencies continued to monitor "private character". 
Dun and Wirnan published a credit rating handbook for the various provinces. It is interesting to note that 
there were two credit ratings contained in the book. The first related to "Pecuniary Strength" and the 
second related to "General Credit". See Dun & Wiman, Mercantile Agency Reference Book and Key for 
the Dominion of Canada (Dun & Wiman, 1876). 

24' See e.g., 'The Hurry to Get into Business" Monetary Times (1 1 October 1872) 289. In this article 
the author claims that one of the causes of failure is rushing unthoughtfully into business when not 
prepared. 

242 "Overtrading" Monetary Times (12 January 1872) 550. 

243 "Causes of Mercantile Failures" Monetary Times (16 August 1872) 124. 

" Ibid. See also "Why So Many Fail in ~usiness" Monetary T i m  (3 March 1871) 564. [reprinted 
from the Chicago Journal of Commerce.] "But the extravagance in dress and equipage, and keeping up 
princely establishments, is the cause of a majority of American failures ...." 
245 bbCauses of Mercantile Failures" Monetary Times (16 August 1872) 124. 



upon others loss, perhaps suffering, and stamping themselves for all time to come as 

dangerous men whom it would be unsafe to Merchants who gained through 

speculation did not escape the stigma. Riches acquired through folly and on the failures 

of others was "akin to money gained by gambling".247 Other vices linked to speculation 

included fkaud and embe~zlement."~ 

The newer form of the impersonal credit relationship did not immediately replace 

older notions of moral character. The retention of this more traditional view of credit 

contributed in a significant way towards the unpopularity of bankruptcy law as debtors 

bore the responsibility to repay all of their debts. Personal credit relationships, and the 

responsibility to repay debts, came into direct conflict with the bankruptcy law discharge. 

This was particularly the case in rural Canada. 

The repeal of the bankruptcy statute in 1880 in many ways reflected the value that 

society placed in honouring debts. Bankruptcy law challenged this ideal and much of the 

opposition to the discharge was framed in these terms. RepeaI, however, cannot be 

explained upon the basis of a disinterested debate over the fundamental nature of credit 

relationships. While one should not ignore the importance of these values to the debate, 

at the same time, specific interests appealed to these larger ideals to conceal or distract 

fiom their specific goals. Although much of the nual opposition was expressed in terms 

of moral obligation, farmers opposed bankruptcy law as it affected their status as 

creditors. 

What specifically raised the ire of the rural community was that the Insolvent Acts 

were limited in application to traders. This limitation allowed merchants to escape fiom 

247 Monetary Times (20 May 1870) supplement p. xii, [reprint from the Chic. J. of Commerce] See 
also "Business and Gambling" Monetary Times (19 August 1870) 6. 

''13 The paper argued in an article entitled "Recent Crimes and their Morals," that the causes of fraud 
and embezzlements were "speculation, gambling and fast living". "Recent Crimes and Their Morals*' 
Monetary Times (29 September 1871). The article called for punishment of wrongdoers and pointed to the 
United States as an example "to see the sad effects of such mistaken leniency". Other fraudulent activity 
worthy of punishment was a bulk sale. Roguish debtors would use this device to avoid payments of their 
debts and disappear with the proceeds. "Selling Out in Bulk" Monetary Times (3 February 187 1) 486. 



their obligations while farmers were specifically ex~luded?~ The trader rule had long 

been a feature of English bankruptcy legislation but had been repealed by the English 

Parliament in 1861" In England there had also been a long debate over the merits of the 

rule, but in rural Canada the issue took on a different tone.251 Farmers represented the 

greatest proportion of non-traders in the Canadian economy." 

The inequity of the Act's non-application to farmers was exacerbated in a typical 

exchange between a farmer and a trader." A farmer, who sold grain to a miller or grain 

merchant on credit, risked having his claim extinguished by the miller's bankruptcy. 

Further, if the miller's bankruptcy led to the farmer's financial ruin, the trader rule 

prohibited the farmer fiom obtaining a discharge under the Act. Farmers obtained no 

The trader rule threatened the passage of the Insolvent Act of 1869. The House of Commons 
rejected an 1869 proposal to extend the law to non-traders by a vote of 77-55. House of Commons Debates 
(15 June 1869) at 793. 

*' For a discussion of the trader rule in English history, see chapter 2. 

*' The well-known rationale for the rule differentiated between commercial and non-commercial 
debts. Traders required a special law as they were regularly exposed to risk. By way of contrast, non- 
traders who borrowed and fell into debt did so out of extravagance and not necessity.For a summary of the . 

rationale of the rule, see House of Commons Debates (9 June 1869) at 676 (Irvine); R.M.F., "Legislation 
Upon Insolvency" (1873) 2 Can. Monthly 419 at 420. See also House of Commons Debates (20 March 
1875) at 81 1 (Jones Halifax). Non-trading liabilities were "debts of honour". House of Commons Debates 
(20 March 1875) at 815 (Mitchell); House of Commons Debates (20 March 1875) at 813 (Blake); House of 
Commons Debates (20 March 1875) at 826 (Wilkes). 

252 One Member of Parliament, a self described farmer and representative of "the agricuItura1 class7', 
claimed that the farmer like everyone else was "subject to the uncertainties of life". Storms and hail could 
destroy crops, disease could "carry off flocks", and lightning could destroy his buildings. The law, 
however, offered no relief for his debts which was a "fatal discrimination that the law sanctioned". He 
indicated that he would vote for repeal. House of Commons Debates (7 March 1879) at 217 (Landry). 

2s3 One account of the repeal debates of the 1870s, written in 1913, confirms this point. Bicknell, in 
summarizing the opposition to the trader rule, concludes that "these objections were urged more especially 
by Members representing rural constituencies. Repeatedly it was pointed out by such Members that the 
majority of their constituents, farmers, mechanics and professional men, received no benefit from the Act, 
though compelled to bear their share of the loss resultant. J. Bicknell, "Establishing a Bankruptcy Court in 
Canada" (1913) 33 Can. L.T. 35 at 46. 
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benefits under the Act but were required to bear the loss if any of their debtors made an 

assignment in bankruptcy.w 

The exclusion of farmers fiom the Act was held up as example of class legislation 

that discriminated against the rural sector. The Act also excluded other important 

occupations: 

Farmers, lumbermen, miners and fishermen-the men who drag the riches 
fkom the soil, fiom the forests, fkom the bowels of the earth, and from the 
depths of the sea- the men in whose great hands lie the development of the 
country-these were all excluded from the operations of the ~ i 1 1 . ~ ~ ~  

However, in pointing out the unfairness of the exclusion of farmers, opponents of 

the trader rule did not call for a bankruptcy law of general application?6 The solution to 

the discrimination was repeal. Abolition of bankruptcy law would place the trader and 

the farmcr "on an equality".s7 The criticism of bankruptcy law as class legislation258 

254 See House of Commons Debates (20 March 1875) at 8 10 (Mills); 812 (Colby); 8 13 (Oliver); 
House of Commons Debates (23 April 1872) at 123 (Oliver). Further evidence of concern over how a non- 
trader creditor would fare upon the insolvency of their trader debtor can be seen in 1876. A proposed 
amendment would have forced insolvents to separately list trading and non-trading debts. Under the 
proposal, non-trading creditors would have been allowed to continue to enforce on their debts. 
notwithstanding the discharge of the trader. Therefore, under the example given, the farmer would be 
allowed to continue collecting from the miller, even after the miller's discharge. The amendment failed. 
See House of Commons Debates (7 April 1875) at 11 15. The proposed amendment also failed in 1877. 
See House of Commons Debates (4 April 1877) at 1146-1 150. However, this proposal resurfaced in the 
Select Committee's recommendations of 1879. See House of Commons Debates (29 April 1879) at 1598 
(Col by). 

House of Commons Debates (20 March 1 875) at 82 1. 

256 House of Commons Debates (20 March 1875) at 821. 

257 House of Commons Debates (25 February 1880) at 222 (McCuaig). 

Rural opposition to bankruptcy law was an issue in the election of 1878 and ''rural constituencies 
... looked to this Government to carry out the repeal of this law which they looked upon as class 
legislation." House of C o m m  Debates (7 March 1879) at 209-210 (McCallum). 



became a call for repeal in another name. The demand for repeal, however, continued to 

be expressed in traditional terms:z59 

[Tlhe Act was most unpopular in the rural districts .... In the rural districts, 
the people were clamorous for its repeal. They could not tolerate a law ... 
[which] allowed [a debtor] to avoid paying all his debts; in which 
discrimination was made between different classes of society .... They 
could not support that discrimination, and were willing ... [to] return to the 
good sound principle which bound every man to pay his legitimate debts? 

Thus, while it is important to analyse the competing values that were at stake in the 

debate over the discharge, it is also important to address the possible interests that were 

specifically affected by the retention or repeal of a bankruptcy statute. An analysis of the 

other goal of bankruptcy law, the equitable distribution of the debtor's assets, more 

clearly reveals a tension between local and distant creditors. 

E The of Distribution Assets and the Division between Local and Distant 
Creditors 
The rural nature of the economy also had an impact on how various creditors 

responded to the other important goal of bankruptcy law. The equal treatment of 

creditors, upheld by a pro rata distribution of the debtor's assets and the prohibition 

against preferential payments, had different effects on local and distant creditors. 

"' One Member who criticized the trader rule as it discriminated against farmers, claimed that he 
would vote for repeal. He argued that "no occupation was attended with more risk than that of a farmer". 
As the benefits of the Act did not extend to farmers "he would vote for repeal of the act". House of 
Commons Debates (27 March 1878) at 1449 (Little). Another Member argued for repeal to protect farmers 
"from fraudulent dealers" and by voting for repeal "he would be rendering a great and important service to 
his constituents". House of Commons Debates (27 March 1878) at I451 (Bourbeau). Other Members who 
indicated they would vote for repeal expressly indicated that they were representing a rural constituency. 
House of Commons Debates (7 March 1879) at 203 (Hesson). One Member regarded it as his duty, "as 
representing an agricultural constituency" to vote against the continuance of the Act. House of Comnrons 
Debates (7 March 1879) at 204 (Oliver). Mr. Methot, who described himself as representing ""a rural 
district" had promised during the election campaign that "he would do all in his power to have this 
Insolvency Act repealed". House of Commons Debates (7 March 1879) at 204 (Methot). 

House of Commons Debates (7 March 1879) at 220 (Bechard). "The almost unanimous opinion of 
the people of the rural districts in this country was in favour of repeal." House of Commons Debates (29 
April 1879) at I61 8 (Cameron). 



Banlauptcy law, by abolishing the common law race to the debtor's assets, reduced risks 

for distant or foreign creditors, and destroyed local advantage. 

Bankruptcy law fundamentally changed the rules for debtor-creditor relations. 

The right of unsecured creditors to rankpari passu and receive a proportionate share of 

the debtor's estate has been an established principle of bankruptcy law since 1542.~~' In 

1879, the Minister of Justice defended the virtues of a banlauptcy law upon the principle 

that a debtor's estate "shall be distributed among his creditors in equal proportions; he 

shall not be allowed to appropriate to one individual what ought in justice be distributed 

amongst the whole".262 This was an important statutory change to the rights of creditors 

at common 

The common law priority rule of first come first served advantaged local 

creditors. The race of diligence, also a problem under American state collection 

favoured creditors who were first able to enforce upon the debtor's assets. Creditors who 

obtained the frrst execution against the debtor were not required to share the benefits of 

execution with other creditorsF6' The pro rata distribution of the debtor's assets put all 

creditors, near and far, on an equal footing. 

R. Goode, Commercial Law, 2nd ed. (London: Penguin, 1995) at 852. On the importance of the 
pro rata principle, see Davidson v. Ross (1876) 24 Gr. 22, 58. (Ont. Ch).; Law Reform Commission of 
British Columbia, Report on Creditors' Relief Legislation A New Approach (Vancouver: B.C. Law Reform 
Commission, 1979) at 6. 

*" House of Commons Debates (7 March 1879) at 213 (McDonald, Pictou). Edward Blake had earlier 
succinctly stated the classic argument for a bankruptcy law. "The Iaw "recognized that ... there should be a 
speedy means of obtaining, by the mass of creditors, of the property of the debtor ... and its realization and 
distribution, pro rata among those creditors." House of Commons Debates (3 April 1877) at 11 11 (Blake). 

263 For a discussion of this issue in the context of England, see chapter 2. 

See e.g., Edward J. Balleisen, Navigating Failure: Bankruptcy in Antebellum America (Ph.D. 
diss., Yale University 1995) at 162. 

See eg., Beekman v. Jarvis (1847) 3 U.C.Q.B. 280; Topping v. Joseph (1859) 1 E. & A. 292; 
Rowe v. Jarvis (1863) 13 U.C.C.P. 495; Bank of Montreal v. Munro (1864) 23 U.C.Q.B. 414. Modem 
sources discussing the common law rule indude: Ontario Law Reform Commission, Report on the 
Enforcement of Judgment Debts and Related Matters, Part V (Toronto: Ministry of the Attorney-General, 
1983) at 3; C.R.B. Dunlop, Creditor-Debtor Law in Canada, 2nd ed., (Toronto : Carswell, 1995) at 545. 
Law Reform Commission of British Columbia, Report on Creditors' Relief Legislation A New Approach 



The moment that the bankruptcy law was repealed, "it would be a race on the part 

of the creditors to the nearest and sharpest law officer they could fmd.266 Whether to 

allow a race to the quickest or an orderly distribution was a fundamental problem for 

legislators in the 1870s. Creditors who traded at a distance advocated a regime providing 

for the equitable distribution of the debtor's estate. 

John Abbott clearly understood how distant creditors fared under a common law 

system. Creditors who acted swiftly often received "the whole of the proceeds of the 

goods: the other creditors would have got nothing". It was often local creditors who had 

the ability to act quickly: 

With reference to creditors who were not favoured enough to get the first 
judgment when a man got into difficulties and a creditor at a distance took 
proceedings for the recovery of his debt, the neighbour, father or brother of 
the debtor got judgment by confession, while some sham plea protracted the 
judgment in favour of the creditor at a distance, so that the nei hbour or 
fkiend got the whole proceeds, to the exclusion of other creditors. 2 8  

Debtors who were knowledgeable of this legal framework were able to "give disgraceful 

preferences by allowing a favoured creditor to get a judgment by default, and secure 
$9 268 priority of execution . 

(Vancouver: B.C. Law Reform Commission. 1979) at 6; Alberta Law Reform Institute, Enforcement of 
Money Judgments, Voi. 1, Report No. 61 (Edmonton: Alberta Law Reform Institute, 1991) at 326. 

House of Commons Debates (27 March 1878) at 1447 (Young). 

House of Commons Debates (1 1 May 1869) at 259. See also House of Commons Debates (20 
March 1875) at 818 (Kirkpatrick); (26 February 1877) at 283-284 where a Member raised the issue of a 
creditor who often lost all to other creditors who seized first under a preferential assignment. See also 
LLProposed Repeal of the Insolvency Laws" Monetary Times (19 April 1872) 826 fearing a return to the old 
rule of 'first come first served.' "Shall the Insolvent Act Be Repealed?" Monetary Times (7 March 1879) 
11 16; "Insolvent Act Repeal" Monetary Times (9 May 1879) 1389. "Did the hon. gentleman wish them to 
go back to the law of preference when everyone caused a confession of judgment and obtained an 
advantage over his neighbour, thus causing universal distrust throughout the whole country?" House of 
Commons Debates (26 February 1877) at 296 (Macdonald). See also House of Commons Debates (7 
March 1879) at 21 5 (Haggart). 

J.D. Edgar, The insolvent Act of 1869, supra note 30 at 128. Insolvent Act of 1869 s. 1 16 
provided that the Official Assignee prevailed over uncompleted executions. 



Repeal of the federal bankruptcy 

creditors trading across the country: 
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law would have grave consequences for 

It was now not uncommon for merchants in the Provinces of Ontario and 
Quebec to send large quantities of goods to Manitoba, British Columbia, 
Nova Scotia, and New Bmwick ,  and merchants in those provinces to send 
their goods to distant provinces of the Dominion. If the Insolvent Act were 
repealed and the country fell back on the old system of confession of 
judgment and preferential assignment, the local creditors would lay hold of 
the estate and creditors at a distance would be placed at a great disadvantage 
.... If the measures by which the creditors could at least obtain a share of 
the debtor's estate in the case of failure were removed, a serious blow 
would be struck at all credit, and injury would be inflicted on the people of 
the distant provinces and the commercial community as a whole?69 

Members of Parliament from various regions argued that repeal would seriously 

affect inter-provincial trade. A Member fiorn Cape Breton claimed that repeal "would 

prevent creditors living at a distance getting their share of the assets ...". He stated that 

efforts to increase inter-provincial trade would fail, "for no merchant in the West would 

give credit to a trader in the Maritime Provinces, or vice versa unless their interests were 

protected'7? Similarly, a Member f h m  Quebec reminded his colleagues that Montreal 

merchants had advanced goods and credit goods 'all over the Dominion". If bankruptcy 

law was repealed Yhe nearest creditor would take out judgment and the estate would be 

fastened up until the demands ~atisfied".~~' 

The Civil Code of Quebec, however, softened the effect of repeal as it preserved a 

pro rata system of distribution? Therefore, for those who traded within Quebec, a 

'* House of C o m m  Debates (26 February 1877) at 304 (Workman). 

270 House of Commons Debates (26 February 1877) at 308 (Mackay, Cape Breton). 

'" House of Commons Debates (28 February 1877) at 364 (Laflamme). 

2n The law of Quebec was summarized in great detail in the Debates of the Senate in 1879 by Trudel. 
He quoted at length from the Civil Code. Of particular relevance is Article 1981 which provided, "The 
property of a debtor is the common pledge of his creditors, and where they claim together they share its 
price rateably, unless there are amongst them legal causes of preferences." See Debates of the Senate (9 
May 1879) at 519-521. (Trudel). Girouard, in summarizing the distinct features of the Civil Code, noted 
that, in the common law provinces, repeal of the national bankruptcy regime would allow preferential 
assignments and priority of judgments. However, in the Civil Code the "principle was the very reverse of 
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national bankruptcy act was not a particular priority in comparison to the other common 

law provinces. The existence of this provincial law may have weakened support for a 

national act?" However, Quebec merchants who extended credit beyond the provincial 

boundary would 'csuffer"?74 One Member recalled the state of affairs in Quebec before 

the Insolvent Act of 1864 came into effect. He claimed that "it was not uncommon, and 

was sometimes considered a smart thing, for a debtor in any of the other Provinces to 

make a preferential assignment in favour of a trader residing in that Province, with a view 

to cheating the Montreal creditor"?' 

An 1877 pamphlet also defended bankruptcy law on similar terms. It noted that 

Canadian commerce had grown and encompassed Prince Edward Island, British 

Columbia, and Manitoba. The author asked how creditors would protect themselves 

against local creditors without a bankruptcy law. The common law maxim of first come 

first served operated "toujours au prdjudice des crtanciers CloignCs". If Parliament 

abolished the bankruptcy regime, creditors would be forced to pursue each debt to 

judgment. Further, abolition would force creditors to terminate much of their business in 

other provinces. The advantage of bankruptcy law was that "elle met tout le monde sur le 

meme pied, et ne crCe pas de prCftrence injuste pour l'un au d6trirnent de tous les 

autre~".~'~ 

that. The moment a debtor became insolvent, the whole of his estate belonged to all his creditors equally." 
House of Commons Debates (29 April 1877) at 1606 (Girouard). 

2" Bicknell argues that the Quebec Civil Code "provided a much more simpIe, much more 
expeditious, and much less unjust remedy .... the strongest opposition came from the province of Quebec". 
J. Bicknell, "Establishing a Bankruptcy Court in Canada" (1913) 33 Can. L.T. 35 at 46. 

274 House of Commons Debates (27 March 1878) at 1448 (Jette). 

275 House of Commons Debates (29 April 1878) at 1607 (Girouard); House of Commons Debates (5 
May 1879) at 1773 (Girouard). 

276 G. Beausoleif, La  hi De Faillite (Montreal: Plinguet, 1877) at 6. For similar views, see House of 
C o m m  Debates (28 February 1877) at 358 (Lmderkin); House of Commons Debates (27 March 1878) at 
1433 (Wood); House of Commons Debates (28 February 1877) at 364 (Laflarnme). 



One of the most important votes took place in 1879. Members of the House of 

Commons rejected the insolvent Bill of 1879, and instead voted in favour of repeal. 

While the Senate blocked repeal, the crucial vote in 1879 indicated a definite trend of 

support for repeal. One Member of Parliament characterized the split in the House of 

Commons as follows: 

On the division, the other evening, he thought the members opposed to 
[repeal] would not deny that the vote in favour of the continuance of the 
Insolvent Law represented the great commercial thought of this country. 
The representatives of almost every great commercial centre in the country 
voted in one direction .... the division .... showed the large preponderance of 
the commercial sentiment ... to be in favour of the continuance of the 
Insolvent ~ a w . 2 ~ ~  

The express support for bankruptcy law from the commercial sector, and those 

most likely to be trading across great distance, perhaps was best revealed in the Senate. 

Faced with the House of Commons vote in favour of the repeal, supporters of bankruptcy 

law in the Senate mounted an aggressive campaign to prevent the Iaw's demise. A 

Senator tabled a petition which demanded the retention of the law: 

The large cities of the Dominion, Montreal, and Quebec, St. John, Toronto, 
Halifax and many others have large transactions beyond the mere province 
in which they are situated, and when the merchants of those cities go 
outside their own provinces they require a general law to regulate 
insolvency or bankruptcy, in order to make their transaction reasonably 
safe. If this Act is swept away they become subject to the local laws of the 
general provinces?78 

277 House of Conmons Debates (5 May 1879) at 1776 (Bechard). Evidence of a split between rural 
and commercial centres can be found in the debate over the 1879 Select Committee's report. Colby, a 
Member of the Committee, a self described Member from a rural district, appealed to his counterparts from 
other rural ridings not to vote for repeal. He argued that the rural Members should "allow the commercial 
community some means of taking possession of, and distributing insolvent estates. If the commercial 
community wanted such an act, why should we withhold it from them?" He asked if the commercial sector 
demanded such a law, as evidenced by the many telegrams from the Boards of Trade in Quebec, Hamilton 
and Toronto, "why should the representatives of the ~ r a l  districts say 'you shall not have it."' House of 
Commons Debhtes (29 April 1879) at 1602 (Colby). 

278 TO support his claim of the detrimental impact of local legislation, Ryan read a letter from the 
solicitor of the British North American Bank who claimed that the common law would result in a return to 
a race to the debtor's assets. Debates of the Senate (8 May 1879) at 5 14 (Ryan). 
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The various Boards of Trade of the individual cities represented the merchants of 

these larger commercial centres. Throughout the 1870s these individual Boards of Trade 

sought to retain the federal bankruptcy legislation. Their efforts bear comparison to the 

developments in the United States. In the American context, one recent study argues that 

renewed demands for federal legislation in the late nineteenth century arose in response 

to a growth of inter-state trade and an increase in the number of creditors who 

experienced the problems of diverse state legislation. In the United States, therefore, 

there had been a change in the "expected net benefits of bankruptcy law". This coincided 

with a decline in the relative cost of seeking legislation due to the rise of interest groups 

organized on a national basis that lobbied for change.279 

The efforts of the various Canadian Boards of Trade, and the speeches in 

Parliament indicating the possible prejudice to merchants if the law was repealed, 

illustrate a growth of inter-provincial trade even as early as the 1870s. The expected 

benefits of bankruptcy law were well documented. Boards of Trade had some success in 

delaying repeal until the ekd of the decade.280 However, the failure of the Boards of Trade 

suggests that there was insufficient inter-provincial trade to convince a majority in 

Parliament of the benefits of a national law. Further, there was no unified national 

organization committed to lobbying Parliament to prevent repeal. The one national group 

279 Compare B. Hansen, The Origins of Bankruptcy Law in the United States, 1789-1898 (Ph.D. diss., 
Washington University, 1995) at 10. 

The Toronto and Montreal Boards of Trade convinced the Senate to block repeal in 1872. Debates 
of the Senate (23 May 1872) at 783 (Campbell). In 1873 and 1874, Boards of Trade persuaded the 
government to extend the Act of 1869 rather than to allow it to expire. "Two Important Measures" 
Monetary Times (14 March 1873) 796. Dominion Board of Trade, Annual Report 1874 at 13. See House 
of Commons Debates (19 February 1875); House of Commons Debates (20 March 1875) at 814 (Oliver). 
The action on the part of the Toronto Board of Trade in securing the extension, was acknowledged in a 
letter to the editor of the Monetary Times. See Letter of William Thornson, President Toronto Board of 
Trade to Editor of the Monetary Times, 3 November 1873 in "Insolvent Act" Monetary Times (7 
November 1873) 438. Repeal Bills were delayed or withdrawn in 1877 owing to the efforts of the 
Montreal Board of Trade which urged amendment rather than repeal. See House of Commons Debates (26 
February 1877) (Blake). 



that did emerge during this period, the Dominion Board of Trade, was itself divided over 

the merits of banlcruptcy law. 

The Dominion Board of Trade (DBT), which came into prominence during the 

1870s, offered local Boards of Trade a national voice. The Board met in the 

parliamentary buildings to ensure access to cabinet ministers. Ministers routinely 

attended their meetings. The DBT clearly saw itself as a policy generating body: 

Of course our Commercial Parliament, as some have been pleased to call it, 
is purely suggestive or recommendatory but we seek to bring our views to 
bear on the government by respectfilly placing before the Ministers the 
resolutions of the ~ o a r d . ~ ~ ~  

The aim of the DBT was to "secure unity and hannony of action, in reference to 

commercial usages, customs and laws". In particular the DBT wanted to ensure that 

there was a "united opinion" in the commercial community to ensure that Parliament 

would carefully consider financial and commercial matters.z82 A review of the votes 

taken at the Annual DBT meetings indicates that there were major divisions within the 

organization on the subject of bankruptcy law."' In 1878, a Special Committee of the 

DBT divided on the issue of repeal. The Halifax, Ottawa, and Levis Boards of Trade 

instructed their representatives on the Special Committee to vote for repeal. The DBT in 

Dominion Board of Trade, Annual Meeting 1874, at 27. 

Dominion Board of Trade, Annual Meeting, 1872, appendix. 

283 AS early as 1872, the Board passed a resolution which called for some amendments to the 
Insolvent Act of 1869. However, the resolution also stated that "in the main [the Act] has been 
advantageous". The vote was 19-13 in favour of the resolution. Dominion Board of Trade, Annual 
Meeting 1872 at 75-77. In 1873, the DBT passed a resolution "strongly recommending that the Act be 
continued". However, some Members of the Board wanted the resolution to include wording to allow for 
amendments to be made to the Act. However, this was rejected by the Board on a 26-20 vote. The Minutes 
reproduce a circular published by the Montreal Board of Trade which called for the "united action of the 
mercantile community as represented by their Boards of Trade, or Chambers of Commerce, throughout the 
Dominion, for the continuance of the Znsolvent Act of 1869". Dominion Board of Trade, Annual Meeting 
1873 at 112-120. Further at the 1877 meeting, the debate on Insolvency law was re-opened and discussions 
included one Member calling for repeal. Dominion Board of Trade, AnnuaI Meeting 1877 at 158. 



the end recommended that the Act not be repealed.284 

In 1879 the DBT issued a comprehensive report recommending several 

amendments to the Act. However, two of the members of the special committee signed a 

separate statement indicating that if the amendments were not accepted, they would 

prefer repeal. Many members of the DBT spoke in favour of repeal, with some pointing 

to the example of the American repeal of 1878. A motion supporting repeal of the 

Insolvent Act of 1875 was defeated only by a 10-9 vote, foreshadowing the bitter debate 

that was to follow in the House of ~ornmons .~~ '  Divisions within the commercial 

community hampered the campaign to retain the federal law. A truly national and united 

commercial organization that was committed to national bankruptcy reform did not 

emerge until 1 9 1 3 . ~ ~ ~  The repeal of the federal banlauptcy legislation in 1880 was 

symbolic of the weakness of the national economy. 

F The Role of Institutions 
Economic considerations, however, do not provide a complete explanation. This 

concluding section considers the relevance of institutions to the issue of repeal in 1880. 

The absence of a strong government department committed to reform hastened repeal. 

Finally, this section considers the impact of federalism on the debates. 

284 Fears of a return to the common law may have swung the vote. Repeal meant "creditors living 
nearest to the debtor would have the advantage over those at a distance". Members of the DBT were 
reminded that the buik of Montreal's business was in Ontario, and that before the passage of the Act ''the 
creditors in Ontario had the advantage over the Montreal creditors". Dominion Board of Trade, Annual 
Meeting 1878 at 191. The Member from the Levis Board of Trade reminded the meeting that his town and 
county had no losses prior to the passage of the Act but "since this law has been passed it is ruinous". The 
representative from Levis noted that the Quebec City and Montreal Boards of Trade were opposed to 
repeal. Those cities had "larger interests than ours". Dominion Board of Trade, Annual Meeting 1878 at 
189. 

Dominion Board of Trade, Annual Meeting f 879 at 25-36; 159-177. Again a reminder was given 
of the evils of the common law. "The moment there was a judgment against a man, there were creditors 
from Toronto, Hamilton, Montreal and other places all trying to get the better of each other ..." at 174. 

The Canadian Credit Men's Trust Association retained a solicitor to draft a federal bankruptcy 
law. The CCMTA draft Bill became the basis for the Bankruptcy Act of 1919. See T.G.W. Telfer, 'The 
Canadian Bankruptcy Act of 1919: Public Legislation or Private Interest" (1994-95) 24 C.B.L.J. 357. 
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The capacity of the political system can constitute "formidable limiting conditions 

on public policy". Political capacity can be measured, not only with respect to fiscal 

matters and issues of jurisdiction, but also with respect to "the professionalism and 

expertise of the legislators and public administrators". 287 John Abbott had provided the 

expertise in drafting the original 1864 Act, which provided the basis for post- 

Confederation legislation. However, there was little sense that bankruptcy law was part of 

a larger regulatory state. Bankruptcy law was never adopted as a govemment reform 

measure and there was no specialized government department responsible for the 

legislation. 

The Department of Justice had broad responsibility for the subject matter. Most of 

the correspondence in the Department of Justice files concerned minor administrative 

matters rather than larger policy issues. As there was no separate bankruptcy office, those 

who had a particular concern wrote directly to the Minister of Justice or to the Prime 

Minister. The correspondence includes, for example, an appeal for legal advice fiom a 

requests for copies of legislation:89 requests for legal advice fiom Official 

~ s s i g n e e s ~ ~ ~  and requests for legal advice fkom other departments involved in bankruptcy 

claims.291 No policy memoranda or papers could be located in the Justice Files. 

After 1875, much of the Department of Justice's time was taken up with filling 

'13' Robertson, "Return to Institutionalism", supra note 10 at 113 

Letter of E. W. Chipman to Edward Blake, 17 March 1876, Department of Justice Files, PAC RG 
13 A2, Vol. 36, File No. 414. 

'13' Letter of A. J. Fortrin to H. Renaryd, 26 May 1876, Department of Justice Files, PAC RG 13 A2, 
Vol. 37, File No. 675; Letter of A.J. Alport to Edward Blake, Department of Justice Files, PAC RG 13 A2, 
Vol. 37, File No. 716; Letter of Montreal Board of Trade to Minister of Justice, Department of Justice 
Files, PAC RG 13 A2, Vol. 38, File No. 535. 

Letter of S. K. Mathews to Edward Blake, 1 February 1877, Department of Justice Files, PAC 
RG 13 A2, Vol. 38, File No. 140; Letter of Mr. Bowerman to Edward Blake, 1 March 1877, D e p a m n t  of 
Justice Files, PAC RG 13 A2, Voi. 38, File No. 246; Letter of Robert Smith to Edward Blake, 23 
December 1875, Deparhnent of Justice Files, PAC RG 13 A2, Vol. 35, File No. 1162. 

Letter of Department of Public Works to Department of Justice, 14 November 1877, Department 
of Justice Files, PAC RG 13 A2, Vol. 39, File No. 1194. 



the post of Official Assignee. The position quickly 

Under the 1869 Act, Official Assignees, who were 

became a patronage appointment. 

responsible for administering the 

debtor's estate and distributing dividends to creditors, had been appointed by local 

Boards of Trade or Chambers of ~ o m r n e r c e . ~ ~ ~  By 1875, the government assumed 

control over the appointment process but it quickly degenerated into a patronage scheme. 

The Department of Justice received numerous requests for appointments. It prepared 

countless lists of appointees, and settled territorial disputes between feuding assignees?g3 

According to the Journal of Commerce appointments would now "be dictated more by 

political affinities than an appreciation of mercantile requirements"?94 There is little 

evidence to suggest that the government appointment process functioned as any form of 

supervisory mechanism. 

292 Insolvent Act of 1869 s. 31. Popharn, The Insolvent Act of 1869, supra note 30 at 60. John Abbott 
advised the Montreal Board of Trade that they had "an unlimited discretion as to the persons they appoint". 
Letter of John Abbott to Montreal Board of Trade, 14 September 1869, Montreal Board of Trade Papers, 
MG28 III 44, Reel 2785, MB V, p. 152. 

293 The indexes contain numerous references to correspondence concerning assignees particularly in 
1875 and 1876. See RG 13 A1 Vol. 452 1875, Files 735,720,721,722,723,724,725,726, 1116; RG 13 
A1 Index Vol. 453, 1876, For specific examples, see Letter of J.W. to H. Bernard, 27 July 1876, 
Department of Justice Files, PAC RG 13 A2, VoI. 37, File No. 788; Petition of Toronto Merchants for 
Appointment of John Clark to the Office of Official Assignee, Department of Justice Files, PAC RG 13 
A2, Vol. 37, File No. 847. See also Department of Justice Records, PAC: RG 13 A2 Vol. 29, File No. 515, 
Vol. 33, No. 307, Vol. 36, File No. 414; Vol. 37, File No. 788, Vol. 37, File No. 847, Vol. 40, File No. 401; 
Vol. 38, File No. 140 and 246, Vol. 35, File No. 1162. Wotherspoon acknowledged the patronage problem. 
Wotherspoon, The Insolvent Act of 1875, supra note 62 at 73. Wotherspoon lists the Official Assignees by 
district at 73-75. Those who had acted as Official Assignees under the former Act, did not hesitate to make 
direct application for re-appointment. See e.g., Letter of Georges Hyacinthe to Governor General of 
Canada, 9 April 1875, RG 13 A2, Vol. 33, 1875, No. 307. 

294 "The Insolvency Law" The J. of Commerce (20 August 1875) 10. See also "The Insolvent Act of 
1869" Monetary Times (20 December 1872) 493; "The Insolvent Act" Monetary Times (26 February 1875) 
977. However, for a view supporting government appointments, see "The Act Respecting Insolvency" 
Monetary Times (26 March 1875) 1089. It was not long before Members of Parliament raised the issue of 
patronage. House of Commons Debates (27 March 1878) at 14-44 (Young). This practice contrasted to the 
situation in the United States and England. In the United States, the bankruptcy order was issued to the 
existing marshals of the district. In England, between 1869 and 1883, the court appointed a receiver who 
held the property until the appointment of a trustee by the creditors. Wotherspoon, The Insolvent Act of 
1875, supra note 62 at 73,76. 



Given the lack of government interest in the 

the role of private individuals and organizations in 

issue,, it is important to acknowledge 

initiating policy suggestions. While 

individuals submitted specific reform suggestions to the govenunent:9s the bulk of 

resolutions and petitions came from private organizations:96 and more specifically 

Boards of Trade. From the outset, Boards of Trade attempted to shape the direction of 

bankruptcy policy. Submissions fkom Boards of Trade influenced the report of the Select 

Committee Report in 1868 and helped shape the Insolvent Act of 1 8 6 9 . ~ ~ ~  Boards of 

Trade also provided input on the Insolvent Act of 1875 and its various amendments?98 

295 Macdonald frequently received correspondence from individuals and groups suggesting changes to 
the bankruptcy laws. Some suggested technical amendments or improvements. Letter of John A. 
Macdonald to J. P. Clark, 15 February 1869, Macdonald Papers, PAC MG26-A, Vol. 12, File 574, Reel c- 
27; Letter of John A. Macdonald to F. H. Grant, 24 May 1869, Macdonald Papers, MG26-A, Vol. 12, File 
858, Reel c-27; Letter of Alex Morris to John A. Macdonald, 2 November 1878, Macdonald Papers, 
MG26-A, Vol. 353, File 162392-162403, Reel c-1714; Letter of John A. Macdonald to H. C. Ianesby, 28 
March 1870, Macdonald Papers, MG26-A, Vol. 14, File 1 O4, Reel c-28; 

2% Letter of Canada Guarantee Company to Minister of Justice, 20 March 1878, 26 March 1878, 
Department of Justice Files, PAC RG 13 A2, Vol. 40, File No. 401 (as to the liability of assignees). 

297 Debates of the House of Commons (7 November 1867) at 2. The Committee having concluded 
that the Znsolvent Act of 1864 was the most important legislation for study, decided "to address a series of 
questions to persons interested in its working and to those engaged in putting it in force". The Committee 
sent questions to one hundred and sixty two persons, including judges, Boards of Trade, Official Assignees, 
and to a large number of lawyers, merchants and accountants throughout Ontario and Quebec. Report of 
the Committee on Bankruptcy and Insolvency (17 April 1868) at 9. The discharge provisions of 1869 
reflected the submissions of merchants who wanted to provide some obstacles in the Act. Monetary Times 
(21 January 1870) 357. See also, Dominion Board of Trade, Annual Meeting 1874 at 88. 

The government acknowledged that in drafting the Insolvent Act of 1875, the Minister had "given 
close attention to the suggestions of every Board of Trade". House of Commons Debates (19 February 
1875) at 240. The DBT appointed a committee to "assist the Government and ... to mature the measure and 
present it to the House in as complete a form as possible". Debates House of Commons (3 April 1877) at 
1106; Debates House of Commons (28 February 1877). Seven Members of the DBT met with the Minister 
of Justice on the "subject of amending and continuing the Insolvent Act of 1869". After the meeting, the 
committee reported that the Minister of Justice b'promised to give due considerations to the suggestions" 
made by the committee of the DBT. Dominion Board of Trade, Annual Meeting 1875, at 59, 142. See 
"Report of the Committee of the Dominon Board of Trade on the Insolvency Law" (26 February 1874) 
reproduced in the DBT Annual Meeting 1874 at 154-159. On the efforts of the Montreal Board of Trade 
see Letter of Montreal Board of Trade to Edward Blake, 28 March 1876, Department of Justice Files, RG 
13 A2, Vol. 36, File No. 420. On the 1879 DBT report on Insolvency, see "The Report of the Committee 
on Insolvency" (7 January 1879) in Dominion Board of Trade, Annual Meeting 1879 at 25-36. 



Despite the design of a strong central government set out by the B.N.A. Act, 

federal bankruptcy policy was ambivalent and weak. Bankruptcy law was attacked by 

rural Canada as an illegitimate form of state interference in private contractual matters. 

In Canada there was no institutional support for a public interest rationale. By way of 

contrast, the English reforms of 1883 were initiated and implemented by a government 

with a strong policy direction. Senior civil servants formulated much of the policy 

expressed in the 1883 Act. The civil servants accepted that the state had a supervisory 

role to play. Bankruptcy law, in this new vision, was not just the concern of creditors, but 

affected the wider society. In England, a separate bankruptcy department was created 

and it grew to become one of the largest departments in the civil service at the end of the 

nineteenth ~entury.~" The Canadian regulatory state did not emerge until after the turn of 

the century? 

However, the professionalism of public administrators was not the only relevant 

institutional factor that led to lasting English reform. Jurisdictional issues were not 

relevant in a unitary state. Bankruptcy law could be debated on its merits without 

conflict over the division of powers. Federalism is the last institutional aspect to be 

examined. 

While the inclusion of bankruptcy and insolvency in s. 91 provided the federal 

government with an important economic power to create national uniform legislation, 

during the 1870s there is evidence of a more provincially oriented focus to bankruptcy 

regulation. The division of powers had a direct impact on the nature of the debate and 

ultimately provided Parliament with an opportunity to repeal the federal law. Those who 

debated the merits of bankruptcy law operated within the constitutional framework of the 

B.N.A. Act. 

299 See chapter 2 and in particular V. M. Lester, Victorian Insolvency: Bunkruptcy, Imprisonment for 
Debt, and Company Winding Up in Nineteenth Century England (Oxford: Clarendon Press, 1995) at 207- 
213,221,304 discussing the role of Joseph Chamberlain and the civil service. 

3m See R-C,B.'R~S~, 'Zawyers. Courts and the Rise of the Regulatory State" (1984) 9 Dal. L.J. 31 at 
33. 



The ambit of the federal bankruptcy power arose quite early after Confederation. 

Even before the Insolvent Act of 1869 had been passed, Prime Minister Macdonald 

admitted in private correspondence that he had had discussions on the possible conflict 

between federal and local jurisdiction if Parliament adopted a national act?' During the 

debate over whether to adopt a trader rule in 1869, one Member of parliament raised the 

issue of provincial jurisdiction: "If this Parliament was to impose a uniform rule in a 

matter of this kind on all the provinces ... what was the value of the jurisdiction assigned 

to the Provincial legislatures with regard to property and civil 

The exclusive jurisdiction of the federal government over the field of bankruptcy 

and insolvency in s. 91 (21) of the B.N.A. Act provided supporters of a national law with 

a strong argument against repea1?03 If Parliament repealed the national act, the 

"Provincial legislature would have no power to substitute anything else for it, not even a 

law to provide for the discharge from arrest of an unfortunate debtor.'JW Provinces did 

not have jurisdiction over bankruptcy and insolvency as "insolvency matters belonged to 

this Parliament exclu~ivel~"?~ This claim did not go unchallenged as others argued that 

bankruptcy law interfered with the "jurisdiction of the Local ~e~is la tures" . )~~ Federal 

bankruptcy law, according to one author, threatened the Quebec civil code?07 

30' Letter of John A. Macdonald to C. Cameron, 31 May 1868, Macdonald Papers, PAC MG26-A, 
Vol. 11, File 786, Reel c-26. 

302 House of Commons Debates (9 June 1869) at 659. 

303 Edward Blake, a prominent Member of the Liberal Party, and the lawyer who later argued the 
landmark jurisdictional case before the Privy Council on behalf of the provinces, reminded the House that 
the federal government had "exclusive jurisdiction over both bankruptcy and insolvency". House of 
Commons Debates (9 June 1869) at 680 (BIake). 

304 Gray referred to a case in New Brunswick which held that the province did not have the 
jurisdiction to pass a law providing a discharge of a debtor from arrest. House of Commons Debates (2 
May 1872) at 282 (Houde). 

305 House of Commons Debates (5 May 1 879) at 1769 (Girouard). 

306 House of Commons Debates (5  May 1879) at 1779 (Vallee). The Journal of Commerce 
questioned whether the federal government had the right to "control the civil laws of the provinces" in the 
context of the landlords. "Insolvent Act and Amendments" J. of Commerce (12 April 1878) 239. 



As the decade wore on, it became apparent 

repealed, the provinces would play an important part 

that if the federal law were to be 

in the regulation of debtor-creditor 

matters. For example, on three separate occasions, the House of Commons debated 

amendments to Bills that would have preserved some form of provincial autonomy. In 

1872 an amendment to exempt the provinces of Nova Scotia and New Brunswick fiom 

the effects of the repeal Bill of 1872 was proposed. While the amendment to exclude 

Nova Scotia and New Brunswick did not pass, Sir John A. Macdonald was surprisingly 

open to the idea of allowing some provincial autonomy on the issue. He indicated that it 

was 'perfectly open to the House to deal with the subject in one way with reference to 
,3308 Ontario and Quebec and in another way with reference to the Maritime Provinces . 

In 1875, a Member fiom British Columbia opposed the application of the 

Insolvent Act of 187.5 to his newly admitted province. He claimed that British Columbia 

had previously adopted an English law that had worked well. The application of the Act 

of 1875 to British CoIumbia, "would be a step backwards". Members fiom British 

Columbia feared that the application of a harsh law in their province would have the 

"effect of driving unfortunate men across to the States to find a home". A vote to exclude 

B.C. fiom the operation of the law was lost in 1875. 309 Similarly, a Member suggested 

allowing the provinces to utiIise their legislation on absconding debtors to supplement the 

provisions of a federal ~il1.f" While all three amendments were defeated, the debates 

foreshadowed the provincial solution that would emerge in 1880. 

American experience provided an obvious parallel for Canadians looking for 

solutions to the bankruptcy issue. Even after the repeal of the American Bankruptcy Act 

'07 G. Girouard, "Le Droit Constitutionnel du Canada" [I8711 1 R.C.L.J. 189,263 at 272. 

The amendment to exclude Nova Scotia and New Brunswick did not pass. However, it was a 82- 
72 vote. See House of Commons Debates (18 May 1872) at 668 and for Macdonald's passage, see (17 M a y  
1872) at 266. Macdonald voted for the amendment. 

'09 House of Commons Debates (20 March 1875) at 809 (DeCosmos). See also at 818 where another 
Member from British Columbia proposed to exclude the province from the application of the Act 

House of Commons Debates (5 May 1879) at 1773 (Roberston). 



in 1878, Canadians continued to watch developments south of the border. Supporters of 

Canadian bankruptcy law noted that many American Boards of Trade petitioned 

Congress for re-enactment of a federal law.)" In the Canadian Senate, one Member 

pointed to the new efforts in the United States to re-enact national banlavptcy legislation 

in 1880 and pointed to the possible dangers of relying upon local legislation: 

Congress is about to introduce a new one. The boards of trade in New York 
and Boston are busily engaged in drafting an insolvency act, and one of the 
leading commercial papers of the city of New York remarks that people are 
sick and tired of the grab system which had resulted fiom the repeal of the 
National Bankruptcy Law and the establishment of local state laws. I think 
that should be a warnin to the people of Canada not to depend on local 
legislation in this matter. 8 2  

Canada also faced a similar problem if the national Insolvent Ac t  were to be 

repealed. The common Iaw of debtor-creditor relations rewarded the first diligent 

creditor, resulting in a race of diligence or "grab law". Only Quebec law provided for an 

equitable distribution of the debtor's assets?" However, the distribution of the debtor's 

assets was only one of the goals of bankruptcy law. The other central feature, the 

discharge, was no longer tolerated in nineteenth century Canada and repeal seemed 

inevitable. As the discharge proved to be the most controversial issue some began to 

think in terms of provincial legislation which sought only to provide some form of 

equitable distribution of the debtor's assets. The B.N.A. Act therefore provided the 

possibility that provinces might ameliorate the effects of federal repeal by providing their 

own distribution scheme under their jurisdiction over property and civil rights. If all the 

311 House of Commons Debates (19 February 1880) at 107 (Cameron). See also Debates of the 
Senate (10 March 1880) at 121. 

312 Debates of the Senate ( 1  1 March 1880) at 141. 

In Quebec creditors could rely on articles 763-780 of the Code of Civil Procedure. See L. Duncan, 
The Law and Practice of Bankruptcy in Can& (Toronto: Carswell, 1922) at 20. In Quebec "the right of 
the creditors of an insolvent to a just distribution of his assets among them all, has always been recognized 
by the law of Lower Canada*'. ''Third Report of the Select Committee on Bankruptcy and Insolvency" (17 
April 1868) at 8. House of Commons Journals. See also D.E. Thomson, "Bankruptcy Legislation in 
Canada" (1902)l Can. L.R. 173, 176. "Hence in Quebec the right of creditor to rateable distribution of the 
proceeds of an insolvent's effects may be said to be thoroughly established." 



common law provinces could be convinced to enact such legislation, a federal bankruptcy 

law would no longer be required 

In 1879, Oliver Mowat, the premier of Ontario, raised the possibility of provincial 

legislation with Alexander Campbell, the government leader in the Canadian Senate. 

Mowat understood that "the Insolvent Law is likely to be abolished next sessiony'. Mowat 

suggested a solution that separated the distribution of the debtor's assets from the 

discharge. 

Is not the release of the debtor at the bottom of all the evils or supposed 
evils of the Act? And is not the machinery of the Act usefkl and desirable 
for the distribution of the estate equally?)14 

He referred to the existence of Quebec provincial legislation "which did not recognize 

priority between execution creditors and I have been considering whether a like bill might 

not be adopted in Upper Canada in case the abolition referred to takes place"."15 

In 1879, the Senate delayed repeal of the Insolvent Act to "enable the provinces to 

adopt suitable legislation". Ontario subsequently announced its intention to pass the Act 

to Abolish Priorities Among Execution ~ r e d i t o r s . ~ ' ~  Royal Assent was given to the 

Ontario Act on 5 March 1880 which was the day after the Bill to Repeal the Insolvent 

Acts was read for the third time."7 The new provincial legislation required that creditors 

3'4 Letter of Oliver Mowat to Alexander Campbell, 20 October 1879, Alexander Campbell Papers, 
PAC M-22. Mowat suggested that if provincial legislation was not viable then the federal government 
should consider cancelling the discharge provisions of the Act and retain the distributive features of the 
Act. 

315 Letter of Oliver Mowat to Alexander Campbell, 20 October 1879, Alexander Campbell Papers, 
PAC M-22. 

316 British Empire League, "Canadian Insolvency Legislation" (Report of Meeting of British Empire 
League 4 December 18%) 

3'7 The 1970 Study Committee on Bankruptcy and Insolvency Legislation (Canada: 1970) suggests 
that the coincidence "appears not to be accidental" (p 14). The federal repeal BiIl was given Royal Assent 
on 1 April 1880. See Law Reform Commission of British Columbia, Report on Creditors' Relief 
Legislation A New Approach (Vancouver: B.C. Law Reform Commission, 1979) at 6. 



share rateably in the proceeds realized from the sale of the debtor's assets?" Provincial 

legislation could succeed as the most controversial aspects of bankruptcy law had been 

removed. The provincial legislation only provided for the distribution of the debtor's 

assets without allowing a discharge. 

Alexander Campbell, speaking in the Senate, confirmed that he had corresponded 

with the Premier of Ontario, "the result of which was the preparation of the [Ontario] Bill 

... which is intended ... to meet any evils which might arise from the passage of the 

[repeal] Bill now before the House". Campbell summarized the rationale for the Ontario 

legislation: 

The law recently enacted by Ontario has been ... framed to take advantage 
of the laws ... in Quebec, and seeks to give ... a fair distribution of the assets 
of a debtor whose goods and chattels are taken in execution. Under the 
former laws of Ontario the first execution took everything. Under the law 
of Quebec ... the estate, when seized in execution, became the property of 
all the creditors.319 

The coincidental timing of the Ontario Act with repeal was, according to one 

recent article, "a deviousness if not a deal on the part of and between the federal 

government and the Government of Ontario". The solution relieved the federal 

government fiorn the "political fall out from much of the electorate who were critical of 

and angry at the operation of the Insolvent Acts". Parliament "chose to vacate the 
,3320 legislative field of bankruptcy and insolvency in favour of the provinces . 

318 'The Creditors' Relief Act" J. of Commerce (27 February 1880) 47; ''The Creditors' Relief Act" 
Monetary Times (27 February 1880) 1019. Current secondary sources, however, point out that the Act was 
far from perfect and was not an effective replacement for a bankruptcy law. C.R.B. Dunlop, Creditor- 
Debtor Law in Canada, 2nd ed., (Toronto: Carswell, 1995) at 548. Ontario Law Reform Commission, 
Report on the Enforcement of Judgment Debts and Related Matters, Part V (Toronto: Ministry of the 
Attorney General, 1983) at 5. 

3'9 Debates of the Senate (10 March 1880) at 124 (Campbell). The Monetary Times described the 
purpose of the Creditors Relief Act as "to secure an equitable distribution of assets in the event of the 
repeal of the Insolvent Act". "The Creditors' Relief Act" Monetary Times (27 February 1880) 1019. The 
Canada Law Journal stated that the Ontario Bill was "suggested by the expected repeal of the Insolvent Act 
this session though its coming into force is not made contingent upon that event". See "Editorial" (1880) 
16 Can. L.J. (N.S.) 69. 

Honsberger, "Historical Evolution of Bankruptcy" supra note 23 at 42. Other secondary sources 
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If the federal division of 

because of the tempering effects 

powers made the repeal of bankruptcy law possible 

of provincial legislation, did federalism make repeal 

more likely? Members of the federal Parliament were well aware of the proposed Ontario 

legislation, which was "similar in principle to that prevailing in the Province of Quebec, 

for the just and equitable distribution of estates". Thomas Colby, who introduced the 

repeal Bill in 1880, raised the possibility of an Ontario pro rata distribution law in his 

opening remarks.321 The government was of the view that "it is better in the interests of 

commerce and of the public, to allow ... the Insolvency Law to be repealed and to let the 

effect of the repeal tempered as it will be by recent legislation in Ontario, be 
99 322 experienced . According to a recent study, Members in the federal House of Commons 

repealed the federal act, taking "comfort in the knowledge" that provincial legislation 

would "fill the void left by the federal abandonment of the field"?Y Without the 

possibility of provincial legislation, it would have been unlikely that the federal 

tie the enactment of the Ontario Creditors Relief Act to the repeal of the federal InsoIvent Acts: Law 
Reform Commission of British Columbia, Report on Creditors' Relief Legislation A New Approach 
(Vancouver: B.C. Law Reform Commission, 1979) at 6; R.C.C. Cuming, "Research Paper on the British 
Columbia Creditors' Relief Act" (Prepared for the British Columbia Law Reform Commission, June 1974) 
at 2. Dunlop, Creditor Debtor Law in Canada, 2nd ed., (Toronto: Carswell, 1995) at 547. Alberta Law 
Reform Institute, Enforcement of Money Judgments, Vol. 1, Report No. 61 (Edmonton: Alberta Law 
Reform Institute, 1991) at 327; Ontario Law Reform Commission, Report on the Enforcement of Judgment 
Debts and Related Matters Part V (Toronto: Ministry of the Attorney General, 1983) at 4; Duncan, The 
Law of Bankruptcy in Canada at 20. 

32' House of Commons Debates (19 February 1880) at 104 (Colby). The Monetary Times reported on 
the possibility of an Ontario Law about one month before Colby's speech. Monetary Times (16 January 
1880) 839. 

322 Debates of the Senate (10 March 1880) at 124 (Campbell). For a criticism of the Ontario 
legislation, see "The Creditors' Relief Act 1880" J.  of Commerce (27 February 1880) 47. One Member of 
the Senate suggested that once others saw that the Provinces were providing legislation allowing the 
equitable distribution of assets, "they will be the first to rejoice in the repeal of this law. Debates of the 
Senate (10 May 1880) at 128 (Alexander). 

J. Murray Ferron, "The Bankruptcy Court and Administration in Ontario" (1990) 24 L. Soc. Gaz. 
130. Some Members from outside Ontario and Quebec, fearing the return to the grab system of priorities on 
repeal, suggested that repeal be delayed to allow other provinces to enact pro rata legislation. House of 
Commons Debates (25 February 1880) at 219-220 (Burpee, St. John, Weldon, both from N.B.); at 220 
(I3 recken, PEI). 



government would have opted for complete repeal. Like England, 

have been forced to fashion some alternative solution. Providing the 

Parliament would 

machinery for the 

distribution of the debtor's estate became a provincial role with the enactment of the 

Ontario Creditors' Relief Act. Federalism therefore contributed to the division of 

bankruptcy law into its two component parts, with the right of the debtor to obtain a 

discharge disappearing for almost forty years. 

Conclusion 
This chapter has considered several factors which explain why the federal 

Parliament, after enacting comprehensive bankruptcy legislation in 1869 and 1875, 

abandoned the field in 1880. The lengthy debates of the 1870s took place within the 

economic context of the depression and the rising number of cornmercia1 failures. 

Opponents seized upon the demise of the American law and the unpopularity of English 

legislation as a rationale to abandon the Canadian regime. 

While the depression and foreign repeal movements helped to raise awareness of 

bankruptcy as an economic issue, the continuation of personal credit relationships in local 

and rural markets was also significant. The rise of inter-provincial trade as a new market 

paradigm did not immediately supersede the importance of local markets. The nature of 

the economy had a direct impact on the tenor of the debate. Arguments of individual 

responsibility and the responsibility to repay debts had great appeal in the rural economy 

of the 1870s where character was still vital to the credit relationship. The concept of a 

bankruptcy discharge ran counter to these fi~ndamental notions. The novel idea of a fiesh 

start was not readily accepted in nineteenth century Canada. The defeat of federal 

bankruptcy legislation in many ways was an explicit rejection of the discharge. However, 

the debate over the discharge distracted fiom an equally important issue. 

Bankruptcy law, in addition to providing relief for the debtor, also achieved an 

important goal for creditors. The equitable distribution of the debtor's assets also proved 

to be controversial and an analysis of this issue also explains why repeal occurred in 

1880. The equitable treatment of creditors provided a strong rationale not to retutn to the 

common law system of fust come fust served. The extent to which the commercial 



sector feared a return to the common law system suggests that national markets were 

beginning to develop. However, the commercial interests in Parliament and in the DBT 

were not united on the bankruptcy law issue. Claims about the importance of an 

unfettered national market were in some ways premature, and the failure of a federal act 

suggests an overall weakness of the national economic vision. 

Finally, it is important to acknowledge the importance of institutions. Despite the 

number of strong economic powers given to Parliament by the B.N.A. Act, the regulatory 

state had not yet emerged. Bankruptcy law was not a matter of government policy. The 

absence of a government department cornrnitted to advocating reform contrasts with the 

strong English state that implemented the landmark reforms of 1883. Further, federalism 

allowed the federal government to abdicate responsibility over bankruptcy and 

insolvency to the provinces. The possibility of a provincial solution to the distribution 

problem made reped an attractive solution for Parliament. 

Not all Members saw provincial legislation as a safe solution. Some doubted the 

constitutionality of provincial legislation and feared endless appeals to the Supreme 

The impact of federalism and the rise of the provincial rights movement are 

considered in more detail in chapter 6. 

3" House of Commons Debates (19 February 1880) at 108 (McCuaig); at 109 (Weldon). The B.N.A. 
Act deprived the provinces "of all authority to deal with insolvency; and as long as this doubt exists, 
appeals to the Supreme Court will unavoidably follow". House of Commons Debates (25 February 1880) at 
223 (McCuaig). See also Debates of the Senate (10 March 1880) at 125 (Scott); (1 1 March 1880) at 142 
(Lewin). Lewin suggested that a year of litigation would be  lost on the jurisdictional issue. The 
constitutionality of the Creditors' Relief Act was questioned as early as 1880. See "Creditors' Relief Act: 
Is it Constitutional?" Monetary Times (7 May 1880) 1321. 



CHAPTER 6 

Living With Repeal and the Failure of Federal Reform: 1880 to 1903 
Introduction 

After the repeal of federal bankruptcy legislation in 1880, Canada was without a 

national bankruptcy law until 1919. Studies that have commented on the emergence of 

the Bankruptcy Act of I919 have focused largely on the fact that the new federal law 

provided a uniform solution to the problem of diverse provincial legislation that 

developed after 1880.' This interpretation, however, ignores the fact that the provincial 

era did not transpire overnight? Provincial reform developed slowly after 1880. It was 

not until 1903 that all the provinces had in place legislation which distributed the debtor's 

assets on a pro rata basis and prohibited preferential payments. Between 1 880 and 1903, 

it was not certain whether provincial legislation would adequately fill the gap left by 

repeal of the federal bankruptcy law or whether the federal government would take action 

to re-instate a uniform act. Further, previous explanations that have emphasized the 

provincial efforts have ignored the fact that Parliament debated twenty reform bills 

between 1880 and 1903.~ The continued debate at the national level reflected 

dissatisfaction with provincial reform efforts. 

1 See e.g. J.M. Ferron, "The Bankruptcy Court and Administration in Ontario*' (1990) 24 Law 
Society Gaz. 130 at 131; J. Honsberger, "Bankruptcy Administration in the United States and Canada" 
(1975) 63 Cal. L. Rev. 1515 at 1529; Report of the Study Committee on Bankruptcy and Insolvency 
(Canada, 1970) [hereinafter T a d  Report] at 15-16; 3. Honsberger, "The Historical Evolution of The 
Bankruptcy and Insolvency Process in Canada" (unpublished) at 43; E.H. Levi & J.M. Moore, "E3ankruptcy 
and Reorganization: A Survey of Changes" (1937) U. of Chic. L. Rev. 1 at 19; L. Duncan, "The 
Bankruptcy Act and Recent Developments in Bankruptcy Practice" (1923) 30 J. Can. Banker's Assoc. 410 
a t  41 1; L. Duncan, 'The Operation and Effect of the Bankruptcy Act*' (1922) 29 J. Can. Banker's Assoc. 
502 at 503; E. Heaton, ed., The Commercial Handbook of Canada of Interest to Traders Investors and 
Intending Settlers (Toronto: 1905) at 3 1-32. 

2 Duncan's 1922 bankruptcy text claims, for example, that "in time a fairiy complete code was built 
up". L. Duncan, The Law and Practice of Bankruptcy in Canada (Toronto: Carswell, 1922) at 20 
[hereinafter Duncan, Bankruptcy in Canada]. See also Ontario Law Reform Commission, Report on the 
Enforcement of Judgment Debts and Related Matters (Toronto: 1983) which refers to "shortly after the 
Legislative Assembly of Ontario enacted The Creditors' Relief Act in 1880, most of the other province 
introduced similar legislation". 

3 See Appendix 1. 



The near forty year period, beginning with the repeal of the federal Insolvent Act 

and ending with the enactment of the Bankruptcy Act of 1919 therefore can be divided 

into two distinct periods. This chapter focuses on 1880 to 1903 and includes a discussion 

of the rise of provincial legislation and a discussion of the various failed federal reform 

bills. After 1903 there was no further debate at the national level as to the need for a 

federal law until just before the War and this latter period is examined in chapter 7. 

Whereas chapter 5 offered an explanation for the repeal of federal legislation in 1880, this 

chapter seeks to explain why federal reform efforts failed and to explore the reasons why 

the provinces did not immediately rush to fill the void. Several factors explain the 

continued absence of federal legislation. 

First, the discharge continued to be a source of controversy. Moral opposition to 

the bankruptcy law discharge persisted in a largely rural economy. Second, tension 

between local and distant creditors remained an important factor. Throughout this period, 

foreign creditors repeatedly pleaded with the federal government to enact national 

legislation. The reluctance of Parliament to commit to a uniform law and the slow 

response of the provinces to prohibit preferences suggests that local creditors benefited 

fkom the absence of federal and provincial legislation and that traditional local and rural 

markets continued to play an important role after 1880. 

Explanations that focus solely upon economic considerations ignore the 

possibility that institutional factors can independently impede p o k y  development. 

Federalism had a significant impact on bankruptcy reform between 1880 and 1903. After 

1880, the federal government continued to be indifferent towards bankruptcy policy and 

was unwilling to expend political capital on a divisive issue. The disinterest of the 

federal government coincided with the rise of the provincial rights movement of the 

1880s. However, unlike several of the more high profile federal provincial disputes of 

the provincial rights era, bankruptcy law was not a political battleground between Prime 

Minister Macdonald and the Ontario Premier Oliver Mowat. The federal government 

was content to allow the provinces to regulate debtor-creditor matters and to defer the 

constitutional question to the courts. Nevertheless, the jurisdictional issue was of great 



interest to creditors. By the late 1880s, the debate shifted away fkom substantive 

bankruptcy law to a discussion of the ambit of federal and provincial powers. 

Between 1886 and 1893, several Ontario courts ruled on the validity of provincial 

legislation. The divided opinions of the Ontario Court of Appeal left the law in a state of 

confision and inhibited reform at both the federal and provincial level. It was not until 

1894 that the Privy Council resolved the uncertainty with its ruling in A. G. of Ont. v. A.G. 

for Canada (Voluntary Assignments  are).^ The decision, which upheld the validity of 

provincial legislation, contributed to the further growth of provincial laws and largely 

ended federal reform efforts. 

Part I of this chapter examines the legislative history of provincial and federal 

refonn efforts. Part I1 focuses on the continued debate over the discharge, the effect of 

repeal on local and distant creditors and the impact of American and English bankruptcy 

reforms. The chapter concludes with a discussion of the constitutional context. 

I Legislative History 
A Provincial Legislation 
Between 1880 to 1903 the provinces did not immediately fill the void left by the 

repeal of the federal bankruptcy law. Once Parliament repealed the Insolvent Act of1875, 

debtor-creditor relations reverted to pre-existing provincial lawsO5 The common law 

granted priority to the first creditor to file an executiom6 In Ontario, one commentator 

recalled the old provincial law that had existed before the federal Insolvent Act and feared 

the evils that lay ahead: 

4 A.G. of Ont. v. A.G. for Can. [I8941 A.C. 189 (PC) 

5 For a discussion of provincial legislation, see L. Duncan, Bankruptcy in Canada, supra note 2 at 
21; D.E. Thomson, "Bankruptcy Legislation in Canada" (1902) Can. L. Rev. 173 at 176; 3.M. Ferron, 'The 
Bankruptcy Court and Administration in Ontario" (1990) 24 Law Soc. Gaz. 130 at 131; R. Brown, 
"Comparative Bankruptcy Legislation" (1900) 5 J. of Comp. Legis. & Int'l. L. 251 at 260; L.J. Durantaye, 
Traitk de la Faillite (Monm%l: Chez L'Auteur, 1934) at 26-27. 

6 D.E. Thomson, "Bankruptcy Legislation in Canada" (1902) Can. L. Rev. 173 at 176. See chapter 
4 note 142 and accompanying text; chapter 5 note 265 and accompanying text. 



Confessions of judgment and preferential assignments will, in case of 
absolute repeal, repeat the injustice of twenty years ago; and while lawyers 
and sheriffs will reap fat harvests, creditors will be at a grave disadvantage? 

The Monetary Times, in a later article, described the effects of the common law scramble: 

Let our reader imagine a concern that . . . finds itself suddenly unable to 
continue the battle .... Fancy further . . . when it gradually leaks out little by 
little that the game is up .... Soon chaos reigns. The sage banker, the 
ubiquitous attorney and principal creditor with wits unduly sharpened in 
view of prospective loss are upon the scene.... The scramble begins. Writs 
are issued all over the country by the score.... Numberless devices are 
resorted to gain priority .... Some judgements have been recovered with 
wonderfid expedition. Some are perhaps irregular. Questions arise as to the 
relative exact minutes of time fiom which execution and assignment take 
effect.' 

The Monetary Times indicated that the impact of the repeal would be to loosen the band 

of good faith between merchants. "The inevitable tendency ... will be to drive creditors to 

every sort of device to secure However, it was not always the most vigilant 

creditor who succeeded in filing fust. Debtors in some ways could control the race to file 

executions by choosing to defend some lawsuits while allowing others to proceed to 

judgment unc~ntested.~~ 

7 "Insolvent Act Repeal" Monetary Times (9 May 1879) 1389,1390. 

8 "The Confusions of Modern Insolvency Law" Monetary Times (1 September 1882) 235. "We find 
Sir, that the practice of the profession since the Insolvent Act has been abolished has been this: that there 
has been generally a race as to who can put a sheriff in possession of the assets of the insolvent first, and 
the consequences are that the man who is a little quicker and a little sharper than his next door neighbour 
will run away with perhaps the whole of the estate in order to make his debt ...." House of Commons 
Debates (29 March 1882) at 608 (Robertson, Hamilton). 

9 "Creditors' Relief Act" Monetary Times (19 March 1880) 11 11. See also "The Proposed 
Bankruptcy Bill" (1883) 3 Can. L.T. 559 at 560. "Is further asserted that the present state of things leads to 
sharp and unscrupulous conduct on the part of creditors seeking an advantage over each other, and to 
consequent bad faith and ill-feeling among merchants." 

10 "A Comparative View of English and Canadian Insolvency Legislation" (1902) Department of 
Justice Files, PAC RG 13, Vol. 23 1 1, File 1 17/1902. 
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Without a pro rata distribution scheme, creditors were forced to initiate separate 

enforcement proceedings. Supporters of federal legislation had in the 1870s argued that a 

centralized bankruptcy system would be much cheaper than all the creditors pursuing the 

same debtor in separate lawsuits. Once Parliament repealed the Insolvent Act of 1875, it 

soon became clear that the advantages of a collective system had been lost." The 

Monetary Times published the story of 15 creditors who had all taken the required legal 

steps to obtain judgments against the same debtor. One half of the assets of the debtor 

went to satisfy legal fees. According to the Monetary Times, a bankruptcy law would 

have only cost about 1/40th of the fees.I2 The solution to the "estate being squandered in 

ruinously expensive proceedings by each creditor on his own account," was to provide 

for pro rata distribution.I3 While the Insolvent Act had many faults, "it was cheapness 

itself compared to the present process for the liquidation of such estates".14 

In what appeared to be an immediate solution for creditors, Ontario passed An Act 

to Abolish Priorities of and Amongst Execution Creditors in 1880 the day after the 

11 For a discussion of this point from a modem theoretical perspective, see T. Jackson, The Logic 
a d  Limits of Bankruptcy Law (Cambridge, Harvard Press, 1986). 

12 "Bankruptcy Laws" Monetary Times (3 1 March 1882) 1206; "Bankruptcy Distribution" J. of 
Commerce (27 April 1883) 1 165. 

13 "Bankruptcy Distribution" J. of Commerce (27 April 1883) 1165. See also, "No Insolvent Law" 
Monetary Times (30 April 1880) 1293. "The beauties of being without an insolvent law are already 
commencing to shew [sic] themselves. At Ottawa, the other day, a couple of creditors of a trader 
frightened him into selling out his business and paying over the proceeds to them, leaving the other 
creditors out in the cold .... Some of these cases would have been remedied to a certain extent by the 
Creditors Relief Act if in force; other cases it will entirely fail to reach. It is evident this is only the 
beginning of sorrows; and it will be strange if by the end of a twelve month, this country does not wake up 
to a realization of the mistake that has been made by the total repeal of the Bankrupt Law." 

14 See also, "The Proposed Bankruptcy Bill" (1883) 3 Can. L.T. 559 at 560. "It is also pointed out 
that unnecessary expense is incurred, by separate proceedings being taken by each creditor against a 
common debtor, instead of there being one process by which his assets might be distributed; and that 
litigation is encouraged to the ultimate loss of all parties concerned." "Distribution of Insolvent Estates" J. 
of Commerce (12 October 1883) 240. 



federal repeal Bill received third reading.'' The Act, which became known as the 

CreditorsJ Relief Act, abolished priority among execution creditors and provided for a 

rateable distribution of the proceeds held by the sheriff.I6 However, it did not come into 

effect until a date that was to be fixed by proclamation.'7 In fact, it did not come into 

force until 25 March 1884.18 Soon after its passage, the Monetary Times, impatient with 

the failure of the province to proclaim the act, gave up hope that it would ever be 

The paper speculated that the Ontario government was waiting to see if the 

federal government would re-enact a national law? "The result is that we are now 

enjoying a sort of interregnum, during which the old rule of 'fxst come first served,' is 

appljcable.'a' 

Other provinces did not immediately follow the Ontario Iegislation. It was not 

until 1903 that the then existing provinces enacted legislation providing for the pro rata 

IS 43 Vict., c. 10 (1880). "By a coincidence that appears not to be accidental, the Bill to Repeal The 
Insolvency Acts was read for the third time on 4 March 1880, while on 5 March 1880 assent was given in 
Ontario to "An Act to Abolish Priorities of And Amongst Execution Creditors." TassB Report, supra note 1 
at 14. 

16 On the prior regime of priority of executions and the new regime introduced by the Act, see b Re 
Assignments and Preferences Act (1893) 20 O.A.R. 489 at 501 (per MacLennan J.). See "Creditors Relief 
Act" Monetary Times (27 February 1880) 1019, and "Creditors Relief Act*' Monetary Times (26 March 
1880) 1144 for further details of procedural aspects of this act. The Act abolished priority between 
creditors. This Act only applied to creditors by execution. Money realized by other methods of 
enforcement such as equitable execution was not required to be distributed equally. Therefore the law was 
not comprehensive. Ontario Law Reform Commission, Report on the Enforcement of Judgment Debts and 
Related Matters (Toronto: Ministry of the Attorney-General, 1983) at 5. 

17 "Creditors' Relief Act" Monetary Times (19 March 1880) 11 1 1. 

18 Home of Commons Debates (5 May 1887) at 283 (Edgar) Edgar reviews the history of the Act and 
similar provisions in other provinces. 

19 'Without a Bankruptcy Law" Monetary Times (I6 July 1 880) 67. 

20 'What Law Instead of the Insolvent Act?" Monetary Times (9 April 1880) 1201. 



distribution of the debtors' assets? Between 1880 and 1903, creditors faced the prospect 

of the common law race to the debtors' assets in a number of different regions? 

Both the Monetary Times and the Journal of Commerce criticized the Creditors ' 

Relief Act for its expense and its failure to deal with the major problem of preferential 

a ~ s i ~ n m e n t s . ~  In the House of Commons, one Member of Parliament claimed that as the 

law existed, "a merchant can allow a judgment to go against him by a favoured creditor, 

and in that way cut off all the others from any recourse against him"? According to the 

Monetary Times debtors could with impunity pay favoured creditors: 

[Tlhere is no machinery for setting aside prior preferential payments .... It 
is in the case of the fraudulent debtor, however, that some prompt remedy is 

22 Quebec law was not in need of reform as existing civil law provided for a distribution of the 
debtors' assets. In Quebec creditors could rely on articles 763-780 of the Code of Civil Procedure. See 
Duncan, Bankruptcy in Cam&, supra note 2 at 20. In Quebec "the right of the creditors of an insolvent to 
a just distribution of his assets among them all, has always been recognized by the law of Lower Canada". 
"Third Report of the Select Committee on Bankruptcy and Insolvency" (17 April 1868) at 8, House of 
Commons Journals. See also D.E. Thornson, "Bankruptcy Legislation in Canada" (1902)l Can. L.R. 173, 
176. 

23 Manitoba: The Queen's Bench Act, 58-59 Vict., c. 6; 
British Columbia: Creditors' ReliefAct, S.B.C. 1902, c. 17; 
Nova Scotia: Creditors' ReliefAct, S.N.S. 1903, c. 14; 
New Brunswick: Creditors' Relief Act, 3 Edw. 3, c. 3 (1903); 
Alberta: Creditors' Relief Act S.A. 1910(2), c. 4; 
N.W.T. Ord No. 25 (1893). 
Ontario Law Reform Commission, Report on the Enforcement of Judgment Debts and Related Matters, 
Part V (Toronto: Ministry of the Attorney General: 1983) at 7. See also Law Reform Commission of 
British Columbia, Report on Creditors' Relief Legislation: A New Approach (Vancouver: Ministry of &he 
Attorney General, 1979) at 7. Today all provinces except Prince Edward Island and Newfoundland have in 
place a form of Creditors' Relief Act. See C.R.B. Dunlop, Creditor Debtor Luw in Canada, 2nd ed 
(Toronto: Carswell, 1995) at 546. 

24 "Bankruptcy Legislation" Monetary Times (24 April 1880) 1199; See also "Distribution of 
Insolvent Estates" J. of Commerce (2 May 1884) 600 for further criticisms of the Ontario Creditors' Relief 
Act. "So far as this province is concerned the Creditors' Relief Act is shewn to be inefficient and 
expensive." 

25 House of Commons Debates (6 March 1883) at 119 (White, Cardwell). One merchant wrote to 
Macdonald and claimed that it was unjust that one creditor may take all that "he can get and leave other 
creditors to take whatever they can get". Letter of Charles Julyan to Macdonald (27 January 1884) 
Macdonald Papers PAC MG 26A, Vol. 344, Reel c-1765, No. 192552- 192555. 



needed. From all over the Province we hear of cases in which traders ... 
allow their fiends to take judgments and sweep away all they have, while 
the suits of other creditors are staved off by every conceivable device .... 
All these things point to the one conclusion-viz: that a grave mistake was 
made when the bankrupt laws were repealed ... 26 

While creditors could always refuse to release the debtor fiom the debt if faced with a 

harmfill preference, the Monetary Times reported that this "check is not however, so 

effectual as might be expected since the very power of preference ... is used as  a means of 

forcing settlements'"? 

This practice led to calls for the abolition of preferences at the provincial level. In 

order to remedy the problem of preferences, Ontario enacted An Act Respecting 

Assignments for the Benefir of Creditors in 1885.~ The preamble to the 1885 Act made it 

clear that the regulation of preferences was a central goal of the legislation: 

Whereas great difficulty is experienced in determining cases arising under 
the present law relating to the transfer of property ... on the eve of 
insolvency and it is desirable to remedy the same.29 

26 "Without a Bankruptcy Law" Monetary Times (16 July 1880) 67. 

27 "Bankrupt Laws" Monetary Times (3 December 1880) 639. "It would be difficult to conceive a 
more pernicious principle than that which permits a debtor in distressed circumstances to give a preference 
to such of his creditors as he cares to favour." See also, "The Proposed Bankruptcy Bill" (1883) 3 Can. 
L.T. 559 at 560. The article commented on the existing state of law in Ontario deating with preferences, 
and stated that the Iaws were a "dead letter, on account of the ease with which the provisions of the statutes 
may be evaded." See also, "InsoIvency Legislation" Monetary Times (20 April 1883) 481 for further 
criticisms of the Creditors' Relief Act. 

28 (1885) 48 Vict., c. 26. The Act was amended by (1886) 49 Vict., c.25; (1887) 50 Vict., c. 19 and 
consolidated as R.S.O. 1887, c. 124. Tass6 Report, supra note 1 at 15; Duncan, Bankruptcy in Canada, 
supra note 2 at 21. 

An Act Respecting Assignments for the Benefit of Creditors 48 Vict., c. 10 (1885); J. Bicknell, 
"The Advisability of Establishing a Bankruptcy Court in Canada"(l913) 33 Can. L.T. 35 at 40. For further 
procedural details of the Iaw as originally proposed, see "Insolvency Legislation" Monerary Times (20 
April 1885) 48 1; "Bankruptcy Legislation" Monetary Times (24 April 1885) 1 199 wherein it was noted 
that the 1885 Act improved upon the original Ontario provision dealing with preferences. "Insolvency 
Legislation" Monetary Times (I May 1885) 1227. 



The 1885 Act improved upon an earlier pre-confederation Ontario statute?' In addition 

to prohibiting preferences the Act permitted a debtor to make an assignment of his or her 

assets to an authorized trustee for distribution to creditors?' Under s. 9, an assignment 

under the Act took precedence over all judgments and incomplete executions. The 

legislation did not include a discharge. Further, a debtor could not be compelled to make 

an assignment.32 

Only Manitoba followed Ontario's lead in 1885. Other provinces were much 

slower to enact legislation that prohibited preferences.)3 New Brunswick did not enact 

similar legislation until 1895 and Nova Scotia followed in 1898." The lack of such 

legislation in the Maritimes was a continual problem for foreign and distant creditors and 

created a demand for a federal law. In Nova Scotia, the provincial law's "tendency must 

30 Ontario had previous provisions relating to this subject. For a legislative history of this Act, see 
Edward Blake's argument before the Privy Council in A. G. of Ont. v. A.G. for Can. [I8941 A.C. 189 (PC) 
at 191; M.A. Springman et. al., Fraudulent Conveyances and Preferences (Toronto: Carswell, 1996) at 1- 
19. Prior 1egisIation was enacted by the Province of Canada, in 1858. The legislation only applied to 
Ontario. An Act for the Abolition of imprisonment for Debt 22 Vict., c. 90, and consolidated in 1859 See 
Relief of insolvent Debtors Act C.S.U.C 1859, c.  26 ss 17-20. The statute was reported in the consolidation 
of the Ontario statutes in 1877. See An Act Respecting the Fraudulent Preferences of Creditors by Persons 
in Znsoivent Circumstances, R.S.O. 1877, c. 1 18 and amended by 47 Vict., c. 10, s. 3. A. Boh6mier. La 
Faillite en Droit Constitutionnel Canadien (Montrdal: Les Presses de 17Universit6 de Montrdal, 1972) at 
1 10. 

3 1 Tass6 Report, supra note 1 at 16; b'Bankruptcy Legislation" Monetary Times (24 April 1885) 1199. 

32 Duncan, Bankruptcy in Canada, supra note 2 at 21-22. 

33 Ontario: An Act Respecting Assignments For the Benefit of Creditors 48 Vict., c. 10 (1 885) 
Manitoba: c. 45 (i885) 
N.W.T. No. 49 (1 888) 
B.C. c. 12 (1890) 
N.B. c. 6 (1895) 
N.S. c. 1 1 (1898) 
P.E.I. c. 4 (1898) 
Sask. c. 25 (1906) 
Alta. c. 6 (1907) 
See L. Duncan, The Law and Practice of Bankruptcy in Canada (Toronto: Carswell, 1922). 

34 D.E. Thomson, "The Proposed Bankruptcy Bill" (1883) 3 Can. L.T. 559 at 560. 



be to impede or entirely prevent the distribution of assets among creditors 

Preferences were so common in the Maritimes that the Journal of Commerce urged 

merchants dealing in the region to transact only on a cash basis? 

The Journal of Commerce referred to the slow progress of provincial reform as 

"feeble inefficient tinkerings of Provincial parliaments"?7 The difficulties were 

compounded by rudimentary means of communication. Legislation did not necessarily 

become immediately effective after being proclaimed: 

One grave objection to this is that it will take a very long t h e  before any 
sort of uniform practice is established in the different counties. [Many of3 
[olur County Court judges are old men, who have been schooled under the 
laws of twenty or thirty years ago, and whose ideas are more or less 
stereotyped. It is obviously hopeless to expect from a11 such judges, 
scattered over the country, and without any opportunity of 
intercommunication, an administration of a radically new law either broad 
and liberal or intelligibly consistent." 

Once provincial reform took hold, it did not escape criticism. Provincial 

legislation came under attack as " u n ~ o r k a b l e ' ~ ~  and for the fees charged by the 

35 Third Report of Select Committee on Bankruptcy and Insolvency (17 April 1868). "Suppose a 
man, say in Quebec or Ontario, who has credited a trader in Nova Scotia for $1000 worth of goods, and 
finds that trader making an assignment to some Bluenose friend, and giving preferences to local creditors, 
which reduce the dividend to outside creditors to thirty or forty cents in the dollar. And they may have to 
sign a discharge to get even that dividend." "Insolvency Legislation" Monetary Times (12 November 
1897) 630. 

36 "Insolvency Legislation" J. of Commerce (1 3 May 1887) 1060; "Insolvency LegisIation" J of 
Commerce (28 October 1887) 802. In complaining about the lack of uniformity, the Solicitor for the 
Canadian Manufacturer's Association stated that in "New Brunswick the debtor prefers whom he chooses". 
"Necessity of Bankruptcy Legislation" Monetary Times (20 October 1893) 

37 "Insolvency Legislation" J. of Commerce (13 May 1887) 1060. 

38 "Creditors Relief Act" Monetary Times (26 March 1880) 1144. The new provinciat legislation 
adopted principles "so at variance with any which have thus far governed the relations of debtor and 
creditor, that its enforcement cannot but cause derangement in existing business practices and customs". 
"Creditors Relief Act" Monetary Times (19 March 1880) 1 1 1 1. 

39 "Bankruptcy Legislation in Ontario" J. of Commerce (26 March 1886) 765; "Insolvency 
Legislation" 3. of Commerce (23 April 1886) 1020 wherein the Journal pointed out that there was no means 
of securing control of a debtor's estate which was in danger of being dissipated. 



authorized trustee? Further, provincial legislation did not provide a means for a creditor 

to compel a debtor to make an assignment nor provide for a discharge. Only Quebec 

provided compulsory means for creditors while in the rest of Canada, "the debtor must 

take the first step by making an assignment, and he may defer this step until his affairs 

are in such a desperate state that most of his assets have been dissipated"?' 

The major problem for creditors hoping to rely on provincial legislation was 

constitutional uncertainty. The validity of the Ontario Assignments Act was tested as 

early as 1886 and it went before the Court of Appeal on three separate occasions. It was 

not until 1894 that the Privy Council finally resolved the matter by upholding the validity 

of s. 9 of the Act. The effect of the decision was to further entrench provincial legislation 

and remove the immediate need for federal reform. 

The repeal of the Insolvent Act of 1875 opened the door for the provinces to 

further regulate debtor-creditor matters. The fact that it took over twenty years for 

provincial reform to occur is significant. The economic and constitutional explanations 

for this legislative pattern are explored in Part I1 of the chapter. 

40 See "A Specimen- But Not a Model.EstateW Monetary Times (19 October 1888) 448. In the 
estate cited as an example, of the $857 realized, $751 ,dollars went to the assignee. 'The outcome of the 
estate as shown by the documents is called 'a most outrageous thing' .... There must be some misnomer in 
the designation of the Act. Instead of being termed 'an Assignment for the benefit of Creditors,' it should 
read 'Assignment for the benefit of Assignee"'. See also "Insolvency Administration" Monetary Times (18 
January 1889) 822. For further criticisms of compromise settlements generally, see "Compromise 
Settlements" Monetary Times (26 April 1889) 1242 and "Compromises" Monetary Times (3 May 1889). 
On other specific criticisms, see "Bankruptcy Legislation in Ontario" J. of Commerce (26 March 1886) 
765. 

41 The state of provincial legislation is summarized in a series of Department of Justice Memoranda. 
See Department of Justice Files, PAC RG 13 Vol. 2310, File 23/1902; Vol. 231 1, File 117/1902. See letter 
Charles Fitzpatrick, Minister of Justice to Lord Strathcona, High Commissioner for Canada in London (30 
January 1903) in Department of Justice Papers, PAC RG 13, Vol. 2310, File 23/1902. "Insolvency 
Legislation" J. of Commerce (13 May 1887) 1060; Tass6 Report, supra note 1 at 16-17; Charles Tupper, 
"Canadian Insolvency Legislation" Report of Meeting of British Empire League (4 December 1895) at 6; 
"Insolvency Legislation" (1902) 35 Can. L.J. 179 at 180. 



B Federal Reform Bills 
Previous studies that have traced the legislative history of federal bankruptcy law 

have ignored the extensive debates at the federal level between 1880 and 1903. During 

this period, ~ a r l i k e n t  debated twenty bankruptcy reform Bills. While a Senate Bill 

managed to pass the upper chamber, all federal reform efforts during this period failed. 

Federal reform efforts coincided with the slow progress of provincial legislation. The 

issue of preferences was given as the very reason for new national legislation:' The 

commercial community was not satisfied with the provincial solution and began to 

demand new federal legislation?3 

However, it became apparent quite early after the repeal of the federal Insolvent 

Act  that the government was not going to take an active role in initiating any new Bills. 

In 1883 a Member of Parliament, hstrated with the lack of the government's role, 

stated: 

... it is about time the Government of the day took some share in the 
management of this extremely important trade question .... They are, 
therefore, without excuse in not trying to direct the deliberations of the 
House on this important matter. They allowed the old law to be repealed 
three years ago without taking sides upon it; they now permit any member 
who pleases to bring in Bill and pass them to the second reading without 
affording an indication of their views .... 44 

42 "Now, under our present system, the debtor can either make a preferential assignment to one of the 
creditors, thus defrauding the others." House of Commons Debates (29 March 1882) at 609. "The 
complaint made with a great deal of force is that, under the law as it exists, a merchant can allow a 
judgment to go against him by a favoured creditor, and in that way cut off all the others from any recourse 
against him." House of Commons Debates (6 March 1883) at 120. In 1885 a Special Committee of the 
House of Commons was appointed to "report upon the alleged necessity that exists for the adoption of 
some system of bankruptcy or insolvency, giving adequate protection against undue preferences". House of 
Commons Debates (6 February 1885) at 47. See also "Bankruptcy Laws" Monetary Tirnes (31 March 
1882) 1206 for a discussion of the impact of the repeal of the American Bankruptcy legislation in 1878. 
"Especially with reference to the debts constituting preferential cIaims in the different States, have 
complaints been frequent and loud." 

43 S.W. Jacobs, "A Canadian Bankruptcy Act: Is it a Necessity?" (1917) 37 Can. L.T. 604 at 605, 
606. 

44 House of Commons Debates (6 March 1883) at 121 (Mr. Casey). 



The Journal of Commerce echoed the sentiment: 

The question of dealing with insolvent estates is one on which the 
Government ought to have a policy, and to maintain it as a unit. Instead of 
being prepared with any measure of their own, they have allowed private 
members to propose legislation, and they have been divided in o inion as to 
the mode of dealing with the bills introduced by those members. d: 

A Canada Lao Journal article suggested several reasons why bankruptcy law 

generally did not attract government support. Bankruptcy law was sufficiently 

controversial to deprive it of the support of influential members of the government party. 

The success of the Bill therefore depended upon opposition votes. "No government, 

whether Liberal or Tory, will willingly expose itself to the risks of such a situation.'* 

As the government showed little initiative, a letter to the editor of the Monetary 

Times suggested that the drafting process be privatized in order to come up with the best 

bankruptcy Bill. The author proposed that Boards of Trade and the Government establish 

a "substantial money premium". The money, amounting to $2000 or $3000 would be: 

awarded to whoever shall submit the best and most feasible suggestions for 
the most economical, speedy, and equitable settlement of insolvent estates. 
This would be an incentive for competent, ex erienced men to send in 
propositions or suggestions in a definite shape .... R 

45 "Insolvent Estates" J. of Commerce (15 October 1880) 276. 

46 B. Russell, "Provisions of the British North America Act for Uniformity of Provincial Laws" 
(1 898) 34 Can. L. J. 5 13 at 523. 

47 "InsoIvency Legislation" Letter of Biz to Editor of Monetary Times, 9 February 1883, Monetary 
Times (9 February 1883) 907. The author described how a decision would be reached in the matter. One 
copy of each of the proposals would be forwarded to each of the Boards of Trade "on which they could 
pronounce judgment and pass resolutions to be forwarded to the Minister of Justice, who could then 
prepare a bill embodying the proposals most acceptable to the business community". The same letter also 
appeared in the J. of Commerce. See Letter of W. Higgins to Editor of the J. of Commerce 6 February 
1883, J. of Commerce (16 February 1883) 847. 



The Macdonald papers contain a draft Bill accompanied by a letter from a solicitor who 

suggested that the government could use the measure for a "fair and reasonable 

remuneration according to their va~ue".~ 

While Parliament never established a reward, Boards of Trade submitted 

numerous Bills throughout this period. However, without the assistance of the 

government, all of the private members' Bills were doomed to failPg Further, the Boards 

of Trade were not always united in their approach and had different views on the best 

form of legislatiop 

1 Seuaration of the Discharge &om EauitabIe Distribution: 1880 to 1885 
Memories of the evils of the discharge affected the tenor of the debates during the 

1880s.~' The distribution and discharge functions continued to be viewed as separate 

issues with most Bills seeking to exclude or extremely limit the discharge. One Bill 

proposed to grant a discharge only to "Past Insolvents"." Debtors who fell into financial 

difficulty after the passage of the Act could not take advantage of its provisions.s3 The 

48 Macdonald Papers, PAC MG 26A. Reel c-1762, No. 18841 8. 

49 The Montreal Board of Trade issued a circular calling upon other local Boards to express their 
views on an Insolvency Act. Further, the Toronto Board of Trade referred the matter to its new Council. 
'?nsolvency" Monetary Times (2 February 1883) 85 1,852. 

so "Insolvency Legislation" Monetary Times (12 October 1883) 405. See also, "Insolvency 
Legislation" Monetary Times (2 November 1883) 488; "Insolvency" Monetary Times (23 March 1883) 
1063. 

5 1 A ,1883 survey of 25 leading Montreal bankers and merchants showed unanimity as to the 
necessity for legislation of some kind. However, "the chief point of difference ... was as to the expediency 
of providing for the debtor's discharge, and as to permitting compositions". 'bInsolvency Legislation" J. of 
Commerce (9 February 1883) 810. The paper reported that those who were favourable to the discharge 
were inclined to make it conditional upon the payment of 50 cents on the dollar. 

52 Bill (2-137 For the Discharge of Past Insolvents, 4th Sess., 4th Pad. (1882) (Beaty) 
Bill C-8 For the Discharge of Past Insolvents, 1st Sess., 5th Parl. (1883) 
Bill C-34 For the Discharge of Past Insolvents, 3rd Sess., 5th Parl. (1885). 

53 House of Commons Debates (6 March 1882) at 118 (Beaty). 



Member who introduced the Bill indicated that he did not think that "there should be an 

Insolvent Act with a power of discharge running concurrently with the Act. Persons enter 

into trade and obtain goods fiom others knowing that they will be able to obtain a 

discharge and begin business again.'* Despite its narrow focus and the limitations placed 

upon the granting of the discharge there was little support for the  ill.'' 
A number of Bills introduced between 1880 and 1885 proposed a compulsory 

bankruptcy regime without providing for a discharge.56 Each Bill provided for a 

mechanism to liquidate and distribute the debtor's assets and prohibited preferential 

payments." Immediately after Parliament repealed the Insolvent Acr of 1875, John 

Abbott proposed a bill that dealt only with the distribution question.s8 Despite the fact 

54 House of Commons Debates (29 March 1882) at 614 (Beaty). 

55 The Bill did not deal with the distribution question and generally followed the discharge 
provisions contained in the 1875 Act. Debtors required the consent of the majority of their creditors 
representing three quarters of the value of the claims in order to obtain a discharge. The discharge had to 
be confirmed by the court which had the discretion to suspend or declare the discharge to be second class. 
Debtors who failed to obtain the required consent could apply to the court for their discharge after one year. 
Bill C-8 For the Discharge of Past Insolvents, 1st Sess., 5th Parl. (1883). See ss 11, 17; "Insolvents' 
Discharges" (9 March 1883) 1005. 

56 Between 1880 and 1885, eleven Bills were introduced into the House of Commons. Of the eleven, 
6 Bills did not contain a discharge provision. "One of the chief difficulties in the past has been, that we 
could not get the merchants themselves to agree to an insolvent act on account of so many of them wishing 
to leave out the discharge provision altogether." Letter of E.B. Greenshields, Resident of Montreal Board 
of Trade to Editor of J. of Commerce (1 1 January 1893) in ''Bankruptcy Legislation" J. of Commerce (20 
January 1893) 101. 

57 D.E. Thomson, the solicitor retained by the three Boards of Trade summarized the complaints of 
the advocates of the Bill. Firstly, a uniform law was required. 'The fact that many wholesale houses have 
transactions in a number of different Provinces subjects them ... to a very great deal of difficulty and 
uncertainty from the variances that exist in the rules of law and procedure in force in the different 
Provinces." More specificaIly, many of the provinces did not prohibit unjust preferences. Further, the 
provincial laws led to "sharp and unscrupulous conduct on the part of creditors seeking an advantage over 
each other, and to consequent bad faith and ill-feeling among merchants". Thomson abo lamented the 
expense involved in the multiplicity of proceedings. D.E. Thomson, "Propsed Insolvency Bill" (1883) 3 
Can. L.T. 559 at 560. For further details of the united Board of Trade Bill, see 'The Proposed Bankruptcy 
Bill" (1883) 3 Can. L.T. 572; "The Proposed Bankruptcy Bill" (1884) 4 Can. L.T. 62. 

58 Bill 101 For the distribution of the Assets of Insolvent Debtors, 2nd Sess., 4th Pad. (1880). House 
of Commons Debates (12 April 1880) at 1326. For a description of the Bill, see "Proposed Insolvency 



that the Imperial Bank of Canada wrote to Macdonald advocating that Parliament adopt 

Abbott7s Distribution  ill?' the Bill was never re-introduced. Its basic premise was, 

however, followed in a number of subsequent initiatives. 

A Member of Parliament from Toronto introduced a distribution proposal in 1882 

and re-introduced the Bill in 1883, 1884 and 1885 (the Beaty  ill)." The goal, as stated 

in the House of Commons, was to ensure a "simple, fair and equitable distribution of the 

assets of the insolvent ... and it provides that no creditor who may get a prior execution 

shall have any advantage over other creditors who may get subsequent e~ecutions".~' 

However, there was nothing in the Bill which would "force creditors into granting [a 

debtor] a discharge or a  composition".^ The Toronto and ~ o n t r e a l ~ ~  Boards of Trade, 

unhappy with the administrative provisions of the Bill (which they claimed would lead to 

Legislation" J. of Commerce (16 April 1880) 268-267; "Insolvency Legislation" J. of Commerce (21 May 
1880) 422. 

59 Letter of Imperial Bank of Canada to John A. Macdonald (27 April 1880) Macdonald Papers, 
PAC MG 26A, Vol. 367, File 170427429, Reel c-1748. 

60 Bill C-136 To Provide for the Equitable Distribution of Insolvent Estates, 4th Sess., 4th Parl. 
(1882) 
Bill C-9 To provide for the Equitable Distribution of Insolvent Estates, 1st Sess., 5th Pad. (1883) 
Bill C-79 To provide for the Equitable Distribution of Insolvent Estates, 2nd Sess., 5th Parl. (1884) 
Bill C-33 To provide for the Equitable Distribution of Insolvent Estates, 3rd Sess. 5th Pad. (1885) 

61 House of Commons Debates (29 March 1882) at 607 (Beaty). The Bill as presented in 1883 
provided that assets were to be distributed on a pari passu basis (s.27(3)) and prohibited fraudulent 
preferences (s.73) 

62 House of Commons Debates (29 March 1882) at 607 (Beaty). Not all accepted the exclusion of the 
discharge. A copy of Mr. Beaty's Bill found in the Macdonald papers included this hand written notation: 
'This Act makes no provision for the discharge of the debtor ... No Act of the kind should pass without 
such a provision." Marked up Copy of Bill No. 9, 1883, p. 1. Macdonald Papers, PAC MG 26A, Reel c- 
1487, No. 11012. 

63 The Montreal Board of Trade had, as early as 1882, passed a formal resolution that deplored the 
absence of a law for distributing insolvent estates. "Concerning a Bankrupt Law" Monetary Times (7 April 
1 882) 240. 



great expense and loss of creditor control over debtors' estate64) drafted their own 

separate BUSP~ In 1883, the Boards agreed to meet to work out their differencesP6 

2 The 1885 Special Committee on Insolvency 
Committees of the Toronto, Montreal and Hamilton Boards of Trade met on 30 

October 1883" with a ''view to securing united action on the part of the mercantile 

community"." After completion of the final version of a new Bill, the Boards ''proposed 

that delegations ... shall wait upon the Government and urge upon them the necessity of 

submitting some such Bill as that now being framed"." The Boards of Trade met with 

64 "Insolvency" Monetary Times (23 March 1883) 1063. For a detailed criticism of official court 
control, see Letter of H. W. Darling, President of Toronto Board of Trade (24 March 1883) to Editor of 
Monetary Times, ''The Proposed Insolvency Act" Monetary Times (30 March 1883) 1095. 

6 "Insolvent Estates" J. of Commerce (16 March 1883) 972; "Bankruptcy Legislation" J. of 
Commerce (30 March 1883) 1037; "Insolvency Legislation" J. of Commerce (6 April 1883) 1071. 
"Distribution of Insolvent Estates" J. of Commerce (1 1 May 1883) 1232. 

66 The Montreal Bill was introduced into the House of Commons in 1883 and again in 1884. Bill C- 
99 (1883); Bill C-71 (1884); House of Commons Debates (2 April 1883) at 368; S.W. Jacobs, "A Canadian 
Bankruptcy Act: Is it a Necessity?" (1917) 37 Can. L.T. 604 at 606. For correspondence discussing the 
proposal, see Letter of John A. Macdonald to W.J. Patterson, Montreal Board of Trade (24 February 1882) 
Macdonald Papers, PAC MG 26A, Vol. 21, Reel C-33, No. 664-666; Letter of Montreal Board of Trade to 
John A. Macdonald (26 October 1882) Macdonald Papers PAC MG 26A, Vol. 296, Reel c-1693, No. 
135260-1 35262. The Toronto Board of Trade Bill was never introduced in Parliament. For an overview of 
the Bill, see "The Toronto Board of Trade's Bankruptcy Bill" Monetary Times (14 September 1883) 294; 
Toronto Board of Trade, An Act to Provide for the Equitable Distribution of Insolvent Debtors' Estates. 
Prepared in Compliance with a Resolution passed by the Board of Trade of the City of Toronto (Toronto, 
June 1883). 

67 See "Insolvency Legislation" J. of Commerce (18 January 1884) 80. See also, D.E. Thomson, 
"The Proposed Bankruptcy Bill" (1883) 3 Can. L.T. 37. 

68 For a report of the meeting, see "Insolvency Legislation" Monetary Times (2 November 1883) 
488. The Montreal Board of Trade initiated the meeting "with a view to assimiIating the proposals of 
different commercial bodies". bbInsolvency Legislation" Monetary Times (2 November 1883) 488. 

69 D. E. Thomson, "The Proposed Bankruptcy Bill" (1883) 3 Can. L.T. 559. The government also 
received another Bill in 1883 drafted by two Quebec solicitors who examined English, European and 
American precedents. The Bill applied to all classes of debtors and the discharge was based on a creditor 
control formula based on the length of time afkr the petition. Early applications required a very high level 



Macdona dd and the Ministers of Finance and Justice in late 1883 and the Government 

gave "an assurance that the subject would engage c~nsideration".~~ The Boards received 

a fiuther non-committal reply after an additional meeting with Macdonald in late 1884.7' 

In 1885, the joint proposal, "prepared under the direction of the Boards of Trade 

of Montreal, Toronto, Hamilton, and Winnipeg" was formally introduced in the House of 

~oxmnons .~  The solicitor who had acted as counsel to the Toronto Board of Trade 

summarized the evils that the Bill sought to address: 

The fact that many of the wholesale houses have transactions in a nurnber of 
different provinces subjects them ... to a very great deal of difficulty and 
uncertainty fiom the variances that exist in the rules of law and procedure in 
force in the different provinces.73 

Further, provincial laws did not adequately prohibit preferential treatment of 

creditors. The existing state of provincial laws "leads to sharp and unscrupulous conduct 

of consent while later applications required a lesser number. There is no indication in the correspondence 
of the interests represented by the Bill. See 'Proposed Bankruptcy Act" Department of Justice Files, PAC 
RG 13 A2, Vol. 52, File 701. 

70 "Insolvency Legislation" J. of Commerce (28 December 1883) 608. "An appointment has been 
made by the members of the Government to meet deputations from the Boards of Trade of Montreal, 
Toronto and Hamilton at Ottawa on Saturday morning next, to discuss the proposals of these boards for the 
introduction by the Government during the ensuing session of a measure for the rateable distribution of the 
assets of insolvent debtors!' "The New Insolvency Bill" Monetary Times (21 December 1883) 684. 

71 Monetary Times (19 December 19 1884) 696. Alexander Campbell wrote to Macdonald earlier in 
1884 to ascertain the views of "our colleagues" on the "policy of an Insolvency Law". See Letter of 
Alexander Campbell to John A. Macdonald (8 May 1884) Macdonald Papers, PAC MG 26A, Vol. 197, 
Re1 C-1591, NO. 82455-57. 

72 Bill C-4 For the Distribution of the Assets of Insolvent Debtors, 3rd Sess., 5th Pad. (1885). It was 
acknowledged that the Bill was said to embody the "views of the commercial community of the 
Dominion". See House of Commons Debates (2 February 1885) at 29. The Toronto Board of Trade joined 
with other Boards to "apply almost continuos pressure on the government to act..". See G. H. Stanford, To 
Serve the Community: The Story of Toronto's Board of Trade (Toronto: University of Toronto Press, 
1974) at 43. 

73 D. E. Thomson, "The Proposed Bankruptcy Bill" (1883) 3 Can. L.T. 559. 



on the part of the creditors seeking an advantage over each other"." Additionally, 

"unnecessary expense is incurred, by separate proceedings being taken up by each 

creditor against a common debtor, instead of there being one process whereby his assets 

might be distributed"." 

Bill (2-4, in its original form, applied only to traders, provided for a 

comprehensive distribution scheme on a rateable basis and prohibited preferences. Only 

creditors could initiate proceedings as the Act did not provide for any voluntary scheme. 

The proposal specificalIy excluded the discharge. However, the exclusion of the 

discharge was contr~versial.~~ The government responded by appointing a Special 

Committee but Macdonald later claimed in private correspondence, that "it is not a 

Government Committee and we do not supervise in any way its proceedings"." The 

Monetary Times claimed that by appointing the Committee 'the government has again 

shirked the responsibility of dealing with this question77." 

The final form of the BiIl reported out of Committee in 1885 included the right of 

a debtor to obtain a discharge.79 The formula for creditor consent provided incentives for 

a debtor to request a discharge at the earliest sign of financial difficulty. After obtaining 

74 Ibid. at 560. 

75 Ibid. 

76 Ibid.; 'The Proposed Bankruptcy Bill" (1884) 4 Can. L.T. 62. On the first reading of the Bill, one 
Member of Parliament noted that the exclusion of the discharge resulted in a "very one-sided affair". See 
House of Commons Debates (2 February 1885) 29. 

n Letter of John A. Macdonald to Messrs. Senton & Pignolet (20 February 1885) Macdonald 
Papers, PAC MG 26A. Vol. 23, Reel c-34, No. 116. 

78 "Bankruptcy Legislation" Monetary Times (20 March 1885) 1058. See also. "Insolvency 
Legislation" (1 May 1885) 1227: "If the Dominion Parliament again shirks its duty ... the mercantile 
community of this Province will have reason to thank the local legislature for an attempt to secure them 
some redress." 

79 "[Alfter many weeks of arduous labour the committee presented to this House the draft of a Bill 
which embodied in it a discharge clause." House of Commons Debates (5 May 1887) at 288-289 (Cum). 



the required level of creditor support the debtor still had to make application to the court 

for confirmation of the discharge?' 

The inclusion of the discharge in the final Committee report created division 

among those who had been advocating reform: 

We found that amongst those who had been the strongest in urging on the 
House the necessity of insolvency legislation, there was not the slightest 
unanimity when that Bill came before the House, and those who were the 
most prominent in urging it said they would not have any such ~i11." 

"Leading merchants," said that they would have rather had the law remain the same than 

to have the counttry "exposed to the dangers of the discharge clause." Having failed at the 

national level the ''mercantile community ... applied to the local legislatures to have 

legislation enacted there"." Despite receiving fbrther petitions and lettersg3 in support for 

the Bill, it was not debated fiuther in the House of ~ o m m o n s . ~ ~  

80 If the estate was able to pay out a dividend of 66 2/3 % or greater, a debtor was only required to 
obtain the consent of creditors representing a majority in number and value. If the estate was sufficient to 
pay 33 1/3% or greater (but less than 66 2/3%), a debtor had to acquire the consent of creditors representing 
the consent of two thirds in number and three quarter in value. See Bill C-4 as reported out of the Select 
Committee, To Provide For the Distribution of the Assets of Insolvent Debtors 3rd Sess.. 5th Pad. (1885), 
s. 44. On the grounds of refusal, see ss 52-54. Debtors who were unable to obtain the required level of 
discharge could apply to the court after a 2 year wait. See s. 50. 

81 House of Commons Debates (5 May 1887) at 289 (Curran). 

RZ House of Commons Debates 5 (May 1887) 289. Despite the stringent discharge provisions, the 
Montreal Board of Trade opposed their inclusion believing it would "lead to a crowd of new assignments 
and provide discharges for an unworthy class of debtors". Montreal Board of Trade Council Annual 
Reports, 44th Annual Report, 1888, PAC MG-28, Reel M-2804, at 14. 

83 The Montreal Board of Trade reminded Macdonald of their earlier interview with him in which 
Macdonald had stated that the matter of Insolvency would be dealt with by Parliament. The Board 
complained that the Bill may not pass unless it was made a government measure. Letter to John A. 
Macdonald from the Montreal Board of Trade (30 March 1885). Macdonald Papem PAC MG 26A, Reel 
c-1770, No. 200056. See also Petition from a series of Quebec Banks (30 March 1885) Macdonald Papers, 
Reel c-1497, No. 11073. See also Memorial of Bankers supporting Insolvency Law which makes reference 
to Committee that will be reporting a bill soon. Signatures include, Bank of Montreal and Molsons Bank 
(1 7 March 1885) Macdonald Papers, Reel c-1565, No. 61872-3. Telegram to John A. Macdonald, from 
Winnipeg Board of Trade (24 March 1885) Macdonald Papers, Reel c-1565, No. 61874. Telegram to John 
A. Macdonald (27 March 1885) Macdonald Papers, Reel c-1565, No. 61875. See "Bankruptcy 
Legislation" Monetary Times (24 April 1885) 1199 for a reference to a circular prepared by the Toronto 



3 The Discharge - Onlv O~tion Cou~led with Provincial Legislation 
The Select Committee Bill re-surfaced in 1886'~ and again in 1 887,86 in a form 

that bore little resemblance to the comprehensive proposal of 1885. Surprisingly only the 

discharge provisions survived." The Journal of Commerce noted the irony of the 

proposal: 

The joke-for it is nothing less--connected with this bill is, that while 
Parliament was urged ineffectually to pass a bill for the distribution of 
insolvent estates, without providing for discharge, it is now a fair way to 
provide for discharge, without fmt having legislation for di~tribution.~~ 

Board of Trade urging that the Bill reported by the Committee, presided over by John Abbott be passed by 
the House of Commons. The Montreal Board of Trade sent a deputation to Ottawa to urge that the 
Committee Bill become a government measure. See "Insolvency Legislation" J. of Commerce (27 March 
1885). 

84 Bill C-4 was also re-introduced in 1886 as Bill C-93, To Provide for the Distribution of the Assets 
of Insolvent Debtors, 4th Sess., 5th Parl. (1886). Bill C-93 was not debated in 1886. House of Commons 
Debates (22 April 1885) 1280. The Bill was placed on the government order paper on this date. However it 
must not have been a high priority as the Bill was not debated. Other Bills were also introduced in 1885. 
Two were merely the re-introduction of earlier proposals. See Bill C-33 For the More Equitable 
Distribution of Insolvent Estates (Beaty Bill) 3rd Sess., 5th Parl. (1885); Bill C-34 For the Discharge of 
Past Insolvents, 3rd Sess., 5th Pad. (1885). Both of these proposals are discussed above. However, an 
additional proposal was also introduced in 1885. See Bill C-32 Respecting Insolvency, 3rd Sess., 5th Parl. 
(1885). Bill C-32 also included a discharge provision but it did not contain the elaborate creditor consent 
formulae. See s. 179. The only debate in 1885 was with respect to the terms of the Select Committee. 

85 Bill C-71 For Discharge of Insolvent Debtors whose Estates have been Distributed Rateably 
Among their Creditors, 4th Sess., 5th Pad. (1 886). 

86 Bill C-9 For Discharge of Insolvent Debtors whose Estates have been Distributed Rateably 
Among their Creditors, I st Sess., 6th Parl. (1 887). 

87 See House of Commons Debates (5 May 1887) 282. 

88 "Insolvency Legislation" J. of Commerce (23 April 1886) 1021; "Insolvency Legislation" J. of 
Commerce (13  May 1887) 1060. 



However, the scheme was not as ludicrous as suggested. The Bill combined a 

federal discharge with provincial l a d 9  Those debtors who had made an assignment in 

favour of their creditors under provincial law could obtain their discharge under federal 

~ c t . "  While on the one hand the legislation relied on various provincial regimes to give 

effect to a distribution, it had the unifying effect of granting a discharge to debtors on 

similar terms. 

The Bill had a much wider goal than providing solely for the discharge. The Bill 

also aimed to eIiminate the practice of preferential payments which was tolerated in the 

provinces. No discharge would be granted where a preference had been given. By 1887, 

only Ontario and Manitoba had in place legislation that prohibited preferences. The 

federal Bill sought to encourage other provinces to follow Ontario and enact similar 

legislation. In an attempt to garner support for the proposal, the mover of the Bill 

characterized the proposal as a temporary solution. Parliament had the ability to repeal it 

once it came into effect. 1887 marked Queen Victoria's jubilee and one Member of 

Parliament suggested that 1887 also be a jubilee year for debtors?' 

In 1890, in response to a request for federal bankruptcy reform, Macdonald stated 

that no further action could be taken on the subject as "so much difference of opinion 

exists9'." Parliament did not debate any further bills until 1894. However, Boards of 

Trade continued to press for reforms." 

89 Section 2 defined insolvent as "a debtor whose estate has been rateably distributed amongst his 
creditors under a Provincial Statute ... or who has made a general assignment of all his estate for the benefit 
of his creditors". See Bill C-9 For Discharge of Insolvent Debtors whose Estates have been Distributed 
Rateably Anzong their Creditors, 1 st Sess., 6th Pad. (1 887). 

* The Bill provided for a right of discharge with the consent of the creditors. However the formula 
for consent provided incentives for a debtor to request a discharge at the earliest sign of financial difficulty. 
The more assets that the debtor had for distribution the fewer number of creditors were required to consent 
to the discharge. The Bill did not provide for a reform to the national law of distribution of estates but 
relied on provincial law. House of Commons Debates (5 May 1887) 282 to 291. 

91 House of Commom.Debates (5 May 1887) at 284. 

92 In 1890 Macdonald's office stated that no further action could be taken on the subject as "so much 
difference of opinion exists". Letter of Macdonald's Office to W. B. Snetsinger (3 May 1890) Macdonald 
Papers PAC MG 26A, Vol. 27-A, Reel c-36, No. 92. 



4 The Failure of Government ~e fo r& 1894-1 895 
Bankruptcy law did not leave the agenda of the Boards of ~ r a d e . ~  Not only were 

the provinces slow to respond, but the validity of provincial legislation had come under 

attack in a series of constitutional challenges beginning in 1886PS Boards of Trade 

reminded the government that they had "spent a great expense in framing a measure ... 
and have used every effort to induce the Government to facilitate the enactment of the 

same"?6 In addition to petitioning Parliament, Boards of Trade continued to meet with 

the government directly." 

93 For example, the Montreal Board of Trade drafted a Bill in 1892 that was also restricted to traders. 
It contained a comprehensive distribution scheme, included and the right of a debtor to apply for a 
discharge. Representatives of the Montreal, Toronto, Hamilton and London Boards of Trade met the new 
Prime Minister Thompson and his Minister of Finance and Agriculture on 15 December 1892, but the Bill 
never reached Parliament. See G. H. Stanford, To Serve the Community: The Story of Toronto's Board of 
Trade (Toronto: University of Toronto Press, 1974) at 43. A copy of the Bill was located in the 
Department of Justice Files. See "Proposed Insolvent Act" Department of Justice Files, PAC RG 13, Vol. 
1879, File 438-1892. Attached to the BilI was a report of the Winnipeg Board of Trade opposing the Bill. 
There reasons for opposition are discussed below. See Montreal Board of Trade Council Annual Reports, 
Annual Report 1893, PAC MG-28 III 44 at 142. For details of this Bill, see 'The Proposed Bankruptcy 
Act" J. of Commerce (25 November 1892); Letter of E. B. Greenshields, President of Montreal Board of 
Trade, to Editor of J. of Commerce (I  1 January 1893) in "Bankruptcy Legislation" J. of Commerce (20 
January 1893) 101; "Bankruptcy Legislation" J. of Commerce (16 February 1894) 337. 

94 "The pressure of the commercial community represented by the Boards of Trade and Banks for the 
re-enactment of an Insolvent Act has never been relaxed since 1880." Charles Tupper, "Canadian 
Insolvency Legislation" Report of Meeting of British Empire League (4 December 1895) at 5. 

95 See note 3 14 and accompanying text. 

% "The Petition of the Board of Trade of the City of Toronto" (7 March 1888) Macdonald Papers, 
PAC MG 26A, Reel c-1566, No. 63 1%. 

97 See "An Insolvency Act Wanted" Monetary Times (3 November 1893) for evidence of meetings 
held with the government in 1891, November 1892 and in January of 1893. See also Montreal Board of 
Trade Council Annual Reports, Annual Report 1893, PAC MG-28 III 44, Reel M-2804 at 16 for evidence 
of meetings held in 1893. 



The Conservatives made insolvency reform a government matter and introduced a 

measure in 1894. The death of Macdonald paved the way for the Consewatives. to 

embrace reform. Macdonald's successor was Canada's leading insolvency expert. John 

Abbott, the author of the insolvent Act of 1864 and adviser to Macdonald on insolvency 

matters (Abbott headed up the 1885 Select Committee), became leader of the 

Conservatives and Prime Minister in 1891 ?* Abbott announced to representatives of 

wholesalers and manufacturers his intention to take charge of an Insolvency  ill? 
Despite Abbott's brief tenure as Prime Minister, his initiative took hold.'" In January of 

1893, a committee of commercial men was established at the suggestion of the 

government "with whom the government might consult upon an insolvency measure".lO' 

The consultation continued through 1893 and into 1894. The government submitted a 

98 J.J.C. Abbott, The Insolvent Act of 1864 (Quebec: Desbarats and Cameron, 1864). On Abbott, see 
C. Miller, "Sir John Joseph Catdwell Abbott," in Dictionary of C d i a n  Biography, 1891-1900 vol. 12 
(Toronto: University of Toronto Press, 1990) 4 at 5, 7; P. Hutchinson, "Sir John J. C. Abbott: Barrister 
and Solicitor" (1948) 26 Can. Bar Rev. 934. 

99 See "An Insolvency Act Wanted Monetary Times (3 November 1893). While difficult to assess, 
one of the possible explanations of the failure of Conservative bankruptcy policy in the 1890's may have 
been caused by their leadership problems. An election was held on 5 March 1891. The Conservatives 
returned to power but within sixty two days Macdonald died. He was replaced by an ailing John Abbott 
whose health did not permit him to pursue a bankruptcy Bill. Abbott died and was replaced by John 
Thompson. Thompson also died in office and was replaced by Mackenzie Bowell. Charles Tupper 
replaced Bowell. This all occurred in the period of 1891 to 1896. See J.M. Beck, Pendulum of Power: 
Canada's Federal Elections (Toronto: Prentice Hall, 1968) at 57,72 to 83. 

'00 Following the death of Macdonald, the Conservatives changed leaders four times. 
John Abbott 16 June 1891 to 24 November 1892 
John Thompson 5 December 1892 to 12 December 1894 
Mackenzie Bowel1 21 December 1894 to 27 April 1896 
Charles Tupper 1 May 1896 to 8 July 1896 
Shortly after relinquishing the leadership to John Thompson, John Abott died on 24 November 1892 
leaving the Conservatives without essential leadership on this issue. 

101 "An Insolvency Act Wanted" Monetary Times (3 November 1893). The article further noted that 
as of that date the committee to its knowledge had not been consulted. 



confidential draft to some of the Boards of Trade and the newly formed Canadian 

Banker's ~ssociation. lo2 

Some fourteen years after the repeal of the Insolvent Act of 1875, the federal 

government announced in the speech from the Throne on 19 March 1894 that an 

insolvency measure would be laid before ~arliament."~ in the Senate debates, the 

government explained why it had introduced the Bill: 

[Tlhe commercial community of this Dominion ... have been pressing upon 
the Government for a number of years the necessity of passing an 
Insolvency Act, and the Government for a number of years have resisted it, 
until the pressure became so geat that they believed it to be in the interest 
of the business comm unity.... 1 

Mackenzie Bowell, the Minister of Trade and Commerce, introduced the measure in the 

Senate where following further consultation with commercial groups,'05 it was passed 

after great debate.lo6 However, the House of Commons did not even debate the matter.lo7 

'02 Proceedings of the Third Annual Meeting of the Canadian Banker's Association, 26,27 July 1894; 
Charles Tupper, "Canadian Insolvency Legislation" Report of Meeting of British Empire League (4 
December 1895) at 5; Debates of the Senate (17 April 1894) at 236. (Power). On receiving a copy of the 
Bill, the Association formed a committee to study the matter and forwarded a formal memorandum dated 
(17 February 1894) to the government. Further the Association instructed their solicitor to attend in Ottawa 
to interview officials in the Department of Finance. "Insolvency Legislation" (1897-98) 5 Can. Bankr. 
Assoc. J. 436. The Journal of Commerce reported that bankers met in January of 1894 to consider "the 
more salient features of the bill". "The Insolvency Bill" J. of Commerce (26 January 1894) 187; Address 
by Mr. Lash, to the Can. Bankr. Assoc. at the Third Annual Meeting (26 July 1894) 25. 

'03 Debates of the Senate (19 March 1894) at 4. 

'04 Debates of the Senate (18 April 1894) at 248; W. Proudfoot, "An Insolvent Law" (1894) 18 Can. 
L.T. 305 at 306. 

lo' The Bill was "submitted to a most careful and exhaustive examination before a Select Committee 
and by the whole House during some four or five weeks". Charles Tupper, "Canadian Insolvency 
Legislation" Report of Meeting of British Empire b g u e  (4 December 1895) at 5. Bowell, in speaking on 
the motion to appoint the Committee, stated that, "I know that there will be number of bankers and 
representatives of boards of trade and commercial men, who, I have no doubt, would like to place their 
views before the committee. I have received several letters since the introduction of the Bill, in which the 
writers express a desire to interview myself personally ...." Debates of the Senate (13 April 1894) at 225. 

Io6 Given that the Parliamentary papers for the House of Commons for the nineteenth century were 
destroyed, it was hoped that the Senate papers which still exist may provide an opportunity to review the 



In 1895 Bowell, who by that time had become Prime Minister, reintroduced the Bill in 

the Senate, but the government did not press the matter.lo8 

The Bill as presented was a comprehensive onelog and provided for the 

administration of an insolvent's estate and for a discharge. However, there was no 

consensus on fundamental aspects of the Bill with the debate focusing on the discharge 

and the trader rule. Several important provisions were radically altered as the Bill moved 

through the Senate. 

The old English trader rule defined the parameters of the debate and the Senate 

discussed little else for days. Both the Insolvent Acts of 1869 a n d  1875 had been 

restricted to traders and almost all of the reform bills of the 1880s were similarly 

structured. England had abolished the rule in 1861, but the term continued to have a 

significant impact on the Canadian debates. Parliament became entangled in definitional 

issues such as whether coffee-house keepers, keepers of saloons and'wharfingers should 

be classified as traders.'1° One Senator summarized the various positions on the issue: 

workings of a special committee reviewing a bankruptcy Bill. The Reports of the Senate Committee were 
located but they contain no minutes of evidence or list of witnesses. The First Report dated (19 April 1894) 

. simply reduced the quorum to nine members. The Second Report dated (8 May 1894) proposed that the 
Bill be reported as amended, The Third Report dated (8 June 1894) presented the Bill as amended. 

lo' Bill C-152 Respecting Insolvency, 4th Sess., 7th Parl. (1898); See also G.H. Stanford, To Serve the 
Community: The Story of Toronto's Board of Trade (Toronto: University of Toronto Press, 1974) at 62; 
S.W. Jacobs, "A Canadian Bankruptcy Act: Is it a Necessity?'(l917) 37 Can. L.T. 604 at 606. 

log In 1894, the Bill passed the Senate, but received only its first reading in the Commons, and was 
withdrawn on the promise that it would be reintroduced the next session. Before Parliament again met 
death had deprived the country of the services of Sir John Thompson; and the Government of Sir 
Mackenzie Bowel1 which succeeded, while introducing the measure, did not press it. The 1895 Bill was 
introduced in the Senate as Bill S-A Respecting Insolvency, 5th Sess., 7th Parl. (1895). See Charles 
Tupper, "Canadian Insolvency Legislation" Report of Meeting of British Empire League (4 December 
1895) at 5. 

log Bill S-C Respecting Insolvency, 4th Sess., 7th Parl. (1894); "An Insolvency Act" Monetary Times 
(9 February 1894); D. E. Thomson, 'Banhptcy Legislation in Canada" (1902) 1 Can. L.R. 173 at 176. 

'I0 Letter of A. McLeod to Editors of Canada Law Journal in "Insolvency Legislation" (1902) 35 Can. 
LJ. 41 1 at 412; Debates of the Senate (12 June 1894) at 512 (Ferguson). 



The members of this House may be divided into four classes with respect to 
their views on this measure. Some ... think that we should not have an 
insolvency law at all .... There is another class who think that if we are to 
have an insolvency law it should be limited strictly to the class who have 
asked for it, that is traders .... There is another class ... who think that all 
classes should come under the insolvency law, but that they should be all 
dealt with in the same manner ... then there is the fourth class ... who think 
that [traders] ... should be put in a worse position than any other section of 
the community.' 

The Senate Committee resolved to abolish the trader rule and proposed to allow 

creditors to initiate compulsory proceedings against all types of debtors.l12 However, 

many objected to compulsory proceedings against farmers and the Bill as finally 

presented only allowed compulsory proceedings against traders and excluded farmers 

entirely. No voluntary proceedings were allowed.113 Ironically, the Senate settled on the 

basic model of the Insolvent A d  of 1875.''~ Opposition in the House of Commons to the 

trader provisions was in part the cause of the government's decision not to press the 

matter and re-introduce it the following year."5 

The 1894 Bill proposed to tightly control the granting of the discharge. A 

discharge could either be obtained through court application after one year or earlier if 

" ' Debates of the Senate (14 June 1894). 

"2 The Senate Committee change was at the behest of the Boards of Trades and the Banker's 
Association which insisted upon the abolition of the trader rule. See "The New Insolvency Bill" J. of 
Commerce (4 May 1894) 91 6. 

' I 3  The Senate divided on the issue 23-16 in favour of restoring the trader rule. Debates of the Senute 
(I4 June 1894) at 560. See Charles Tupper, "Canadian Insolvency Legislation" Report of Meeting of 
British Empire League (4 December 1895) at 5. 

"4 See Bill S-C Respecting Insolvency, 4th Sess., 7th Parl., ss 2-5. For a discussion of the trader rule, 
see Debates of the Senate (17 April 1894) at 229-249; Debates of the Senate (12 June 1894) 499-513; 
Debates of the Senate (14 June 1894) 550-56 1 ; See "The Bankruptcy Bill" Monetary Times (6 April 1894) 
1250 for a discussion of the Bill as originally presented. For a discussion of the interim changes, see 'The 
Insolvency Bill" Monetary Times (4 May 1894) 1878. See also, "The Proposed Insolvency Bill" Monetary 
Times (20 April 1 894). 

'I5 Montreal Board of Trade Council Annual Reports, Annual Report 1894, PAC MG-28 III 44, Reel 
M-2804 at 20. 



the debtor obtained the required level of creditor consent. 

c o n h t i o n  hearing where creditors could object. There was 

Both methods required a 

little agreement, however, 

on the level of dividend an estate was required to pay out to creditors and the provision 

was amended a number of times as the Bill moved fiom the Senate to the Committee of 

the whole.' l6 

The Bill passed the Senate but failed to pass in the House of Commons despite 

having the approval of the government. Although the official reason given for the lack of 

approval by the House of Commons was the lateness of the se~sion,"~ failure in 1894 can 

in part be attributed to the efforts of the newly formed Canadian Bankers' ~ssociat ion. '~~ 

While banks had been interested in insolvency legislation in the past and some 

had in fact lobbied for a general federal law,'19 they united to form a new association in 

See Charles Tupper, "Canadian Insolvency Legislation" Report of Meeting of British Empire 
League (4 December 1895) at 5. Debtors could arrange a compromise with their creditors and obtain an 
early discharge if they obtained creditor consent representing three-fourths in value of the claims and a 
majority in number. However, before the compromise could be approved, the court had to be assured that 
the dividend represented 50 per cent of the value of the claims. See Bill S-C Respecting Insolvency, 4th 
Sess., 7th Pad. (1894) ss 34-46. Debates of the Senate (19 June 1894) 591, 601. The debate over the 
required level of dividend is explored in Letter to the Editor of the Monetary Times from G. Hague (4 July 
1894) Monetary Times (6 July 1894). "The Insolvency Bill" Monetary Times (4 May 1894) 1878. 

I" See Debates of the Senate (30 April 1895) at 108; Charles Tupper, "Canadian Insolvency 
Legislation" Report of Meeting of British Empire League (4 December 1895) at 5. 

' I 8  A number of sources identify the banking community as the reason for the failure. See Charles 
Tupper, "Canadian Insolvency Legislation" Report of Meeting of British Empire League (4 December 
1895) at 5, 6. See also "An Insolvency Law for Canada" which summarizes the history of federal 
legislation and raises the opposition of the banks as a reason for the failure of the legislation, Laurier 
Papers, PAC MG 26 Reel c-752, No. 18052. See also Seventh Annual Meeting of the Can. Bankr. Assoc. 
(26.27 October 1898) (1898-99) 6 Can. Bankr. Assoc. 107; W. Proudfoot, "An Insolvent Law" (1894) 18 
Can. L.T. 305 at 306. 

'I9 Letter to John A. Macdonald from Imperial Bank of Canada (2 June 1880). The Bank claimed 
that it was "in the interests of government and the country that some legislation be [drafted?] during the 
recess providing for the equitable distribution of the estates of insolvents". Macdonald Papers, PAC MG 
26A, Reel C 1749, No. 171099. Letter to Macdonald from Imperial Bank of Canada (5 May 1879). "It is 
hoped in the interests of the country and of the Party that ... the absolute repeal of the Insolvent Act will not 
become law . . .." Macdonald Papers, PAC MG 26A, Reel c-17 16, No. 465219. See Petition from a series 
of Quebec Banks (30 March 1885) Macdonald Papers, Reel c-1497, No. 11073. See also Memorial of 



1892.120 On reviewing the draft Bill the banks objected to a provision which prejudiced 

their right to recover on negotiable paper from an insolvent debtor's estate.12' Following 

the Senate Debates, the Association passed a resolution at its 1894 annual meeting stating 

that it was "not prepared to affirm that a general Bankruptcy Act would be beneficial to 

the community at large".lu 

As indicated above, the Government re-introduced the measure in 1895 but did 

not press the matter.'23 Reference was made to the pending election and the necessity to 

consult with the electorate before considering the Bill. The improved state of the 

economy also offered an excuse to delay consideration of the Bill. Continued divisions 

over the trader rule and the discharge, combined with the opposition of the banking 

community, made progress difficult. However, the most significant factor in explaining 

the demise of the government initiative was constitutional law. 

The 1894 Privy Council decision in A. G. of Ont. v. A. G. for can. 124 removed the 

immediate need for federal legislation. The decision upheld the validity of s. 9 of the 

Bankers supporting Insolvency Law which makes reference to Committee that will be reporting a Bill soon. 
Signatures include, Bank of Montreal and Molsons Bank (17 March 1885) Macdonald Papers, Reel c- 
1565, No. 61 872-3. 

lZ0 Report of Proceedings of First Annual Meeting of the Can. Bankers' Assoc. (19 May 1892) (1892) 
1 Can. Bankr. Assoc. J. 3 1 1.  

12' Banks insisted upon ranking for the full amounts of all notes held by them which would mean that 
in the majority of cases the banks would be paid in full to the exclusion of other creditors. Montreal Board 
of Trade Council Reports, Annual Report 1894, PAC MG-28 III 44, Reel M-2804 at 20; Address by Lash, 
to the Can. Bank.. Assoc. at the Third Annual Meeting (26, 27 July 1894) 25 at 26; Debates of the Senate 
(19 June 1894) 601 -603 

Can. Bankr. Assoc., Third Annual Meeting (26, 27 July 1894) 25 at 50-5 1. Nailer argues that 
"Canadian banks fought hard to prevent any new legislation". T. Nailer, The History of Canadian Business 
vol I (Toronto: James Lorinna, 1975) at 82. 

1 23 " ...[ A]t the end of the second reading in the Senate, towards the end of May, it met with so much 
opposition that the debate was adjourned, and there is now no immediate prospect of legislation on the 
subject." Fourth Annual Meeting of the Can. Bankr. Assoc.(ll, 12 September 1895) (1895196) 3 J. Can. 
Bankers' Assoc. 19. 

124 [I8941 A.C. 189 (P.C.). 



Ontario Assignments and Preferences Act and permitted the provinces to continue to 

regulate those matters which might be merely ancillary to bankruptcy law in the absence 

of federal legislation. Some Senators suggested that the federal law be delayed to allow 

the provinces time to enact reforms in accordance with the decision. The decision was 

cited as a reason not to proceed with federa1 reform. In 1895, the Senate voted to delay 

consideration of the Bill and it died on the order paper.12s A full discussion of 

constitutional law issues is contained in Part 111 of this chapter. 

5 Two Final Efforts and the End of Federal Reform Bills 
With the election of Laurier and the Liberal government in 1896, there was the 

possibility that the new government would take new policy initiatives on bankruptcy. 

However, despite continued pressure fiom the Boards of ~ r a d e , " ~  Laurier's government 

took little interest in the matter. It offered no government Bills and failed to support two 

private members' Bills drafted on behalf of the Montreal Board of ~ r a d e . ' ~ ~  

As the century came to a close, Boards of Trade continued to debate bankruptcy 

policy. They held meetings to exchange ideas and proposed "to hold a conference of all 

Canadian Boards of Trade, with a view to making united representations to the Dominion 

~overnment". '~~ Laurier's personal papers contain several direct appeals for a new 

law.'" The Boards, continuing to be plagued by the provincial laws and the decline in 

See Debates of the Senate (29 May 1895) at 159, 161, 164; Charles Tupper, "Canadian Insolvency 
Legislation" Report of Meeting of British Empire League (4 December 1895) at 6. 

See eg., Montreal Board of Trade Council Annual Reports, Annual Reports 1896, 1897, 1898, 
1899, 1900, 1901 which all contain resolutions urging federal reform. PAC MG-28 111 44, Reel 2804, 
2805. 

12' For a general discussion of the 1898 and 1903 Bills, see S.W. Jacobs, "A Canadian Bankruptcy 
Act: Is It A Necessity?'(l9 17) 37 Can. L.T. 604. 

For details of the proposed meeting, see "Insolvency Legislation" Monetary Times (7 January 
1898). 

A11 following correspondence directed to Laurier, and can be found in Laurier papers, PAC MG26. 
Laurier was not unfamiliar with the issue as he received several letters before elected as Prime Minister. 
See Letter fiorn E.J. Dubai Impetrator, dated (22 December 1883) Reel c-737, No. 162; Letter from Ran 



foreign credit,lM 

of Parliament in 

arranged to meet directly with the Prior to the opening 

1898, the Montreal Board of Trade met with government members of 

Parliament. However, the government failed to announce any new initiatives. 

Therefore, a Bill prepared under the direction of the Montreal Board of Trade was 

introduced in the House of Commons in 1 8 9 8 . ' ~ ~  In a letter to Thomas Fortin, the 

Member who sponsored the Bill, the Board expressed an urgent need for a national pro 

rata law, "a need emphasized by the fact that the system of preferential assignments 

prevalent in some provinces has rendered England and other European countries 
97 133 unwilling to give credit to Canadian Houses . 

and Son (29 March 1894) Reel c-737, No. 2954; Letter from Ran and Son (8 November 1895) which 
criticises Laurier for not making a case against the government's failure to reform the law, Reel 740, No. 
3893; For post election letters, see Letter from Uer Incandescent Light Mfg. Co. (1 1 September 1896) Reel 
c-742, No. 6905; Letter from Vancouver Board of Trade (1 1 November 1897) Reel c-751 No. 17837; 
Letter from Socle Chemical Co. (9 August 1907) Reel c-850, No. 12761 1; Letter from Christie and Co. (17 
February 1906) Reel c-850, No. 107231; Letter from Montreal Board of Trade (7 January 1897) Reel c- 
752, No. 18593; Letter from Ottawa Board of Trade (3 December 1897) Reel c-752 No. 18594; Letter from 
S. Greenshields and Son Dry Goods Wholesale (19 February 1898) Reel c-754, No. 20771; Resolution of 
Prince Albert Board of Trade (15 April 1898) Reel c-756 (15 April 1898); Letter from S.G. Little Dry 
Goods (9 May 1898) c-756, No. 23155; Letter from The Cosset Bros Harvesting Machinery (13 May 1898) 
Reel c-756 no. 23259; Letter from S. G. Little (16 May 1898) Reel c-756 No. 23341. 

130 "Few are found to justify the existence of provincial legislation .... and what is thought of this 
legislation by European houses, which have often to suffer from it, has been made known again and again. 
Some of them simply decline giving any credit in Canada while such a one-sided legislation exists." "An 
Insolvency Act*' Monetary Tintes (4 February 1898). 

13' See "An Insolvency Act" Monetary Times (4 February 1898) which makes reference to a meeting 
between the Montreal and Ottawa Boards of Trade with government officials. 

13' See Bill C-84 Respecting Insolvency, 3rd Sess., 8th Pad. (1898). House of Commons Debates (17 
March 1898) at 2004. ''The bill has been prepared under the direction of the Montreal Board of Trade." 
Ibid. at 2009. For original correspondence and resolutions respecting the 1898 Bill, see Montreal Board of 
Trade Council Annual Reports, Annual Report 1898, PAC MG-28 III 44, at 49-50. S.W. Jacobs, "A 
Canadian Bankruptcy Act: Is it a Necessity?" (1917) 37 Can. L.T. 604 at 607. Thomas Fortin, who 
introduced the Bill, later wrote to Laurier refemng to the Bill presented in 1898 at the request of the 
Montreal Board of Trade. See Letter of Fortin to Laurier (13 Mai 1899) Laurier Papers MG 26, Reel c- 
765, No. 33524. 

'33 House of Commons Debates (17 March 1898) at 2008 (Fortin reading from letter of Montreal 
Board of Trade) 



The 1898 Bill was in large measure based on the Senate Bill of 1894. Following 

the trend of earlier Bills, the 1898 proposal applied to traders and did not allow voluntary 

proceedings. Creditors could petition a trader into bankruptcy upon proof of an Act of 

insolvency.'" The Bill provided the machinery for the distribution of the estate and 

included a discharge provision."5 Farmers obtained two advantages under the Bill. The 

trader rule precluded compulsory proceedings against farmers. Additionally, a new 

provision ensured that traders who did receive a discharge continued to remain liable for 

debts owed to farmers. It had always been a complaint of the farming community that 

they were unable to recover debts &om bankrupt merchants.'36 In addition, the Banker's 

Association succeeded in ensuring that the rights of banks would be safeguarded. The 

Bill provided that nothing in the Act "shall interfere with, or restrict, the rights and 

privileges conferred upon banks and banking corporation by the Bank ~ c t " .  '" 
What the Bill lacked, however, was government support.138 In Parliament, Laurier 

stated that he did not want to make it a government measure because "it might be treated 

The Bill proposed a new definition of trader: "This Act applies only to persons who as a means of 
livelihood, manufacture, buy or otherwise acquire goods, wares, merchandise or commodities, and sell or 
otherwise dispose of the same to others including commission. merchanl, whether they sell by auction or 
otherwise." See Bill C-84 Respecting Insolvency, 3rd Sess., 8th Parl. (1898) s. 3. Unlike the 1894 Bill, the 
1898 Bill excluded corporations and proposed to allow the Winding Up Act to continue to deal with 
companies. 

13' Bill C-84 Respecting Insolvency, 3rd Sess., 8th Parl. (1898) ss. 27-34. 

'36 Bill C-84 Respecting Insolvency, 3rd Sess., 8th Parl. (1898) s. 38; House of Commons Debates (17 
March 1898) at 2014. 

'37 Bill C-84 Respecting Insolvency, 3rd Sess., 8th Parl. (1 898) s. 1 1 3. House of Commons Debates 
(17 March 1898) 2019. This section has been continued into Canada's modern day legislation. Bankruptcy 
and Insolvency Act, R.S.C. 1985, c. B-3 as amended, s. 212. See also discussion of Bill in Seventh Annual 
Meeting of the Can. Bankr. Assoc. (26,27 October 1898) (1898-99) 6 Can. Bankr. Assoc. 107. It appears 
that there continued to be disagreement between the banking community and the Boards of Trade despite 
the inclusion of this clause. See Letter of Thomas Fortin to Laurier (13 Mai 1899) Laurier Papers PAC 
MG 26, Reel c-765 No. 33534. Not all supported different treatment for the banks. See S.W. Jacobs, "A 
Canadian Bankruptcy Act: Is it a Necessity?" (1917) 37 Can. L.T. 604 at 608. 

13' Thomas Fortin, the sponsor of the Bill in 1898 on behalf of the Montreal Board of Trade sent a 
telegram to Laurier on 12 May 1899. "Can I tell the Board of Trade reasons why government cannot 



as a political measure, and above all things such a Bill should not be treated as a political 
9, 139 one, but simply from a commercial point of view . The 1898 Bill did not progress 

beyond first reading. The Bill was re-introduced in 1903,'" but Laurier refused to support 

it and if the House pursued the matter he would "ask the House to reject it".I4' Laurier 

pointed to developments in the provinces as a reason not to pursue reform at the national 

support Insolvency Bill, a letter from you be better, please answer at once." Telegram to Laurier from 
Thomas Fortin (12 May 1899) Laurier Papers, PAC MG26, Reel c-765, No. 33487, 33524-6. No letter to 
the Board of Trade was found. See also Letter to Laurier, from the Dominion Commercial Travellers 
Association (3 June 1899) Laurier Papers, MG 26, Reel c-752, No. 18599. ''That the information conveyed 
to us by Mr. Fortin that the Government had declined to assist in the passage of any insolvency legislation 
during the present session comes to us as a great surprise." See also resolution of same Association in 
favour of an Insolvency Law (1 3 May 1899) Bid., No. 18600. 

'39 House of Commons Debates (17 March 1898) 49 (Laurier). On the lack of progress on the Bill, 
see B. Russell, "Provisions of the British North America Act for Uniformity of Provincial Laws" (1898) 34 
C. L.J. 513 at 523. 

See Bill C-53 Respecting Insolvency, 3rd Sess., 9th Parl. (1903). The government faced continued 
pressure between 1898 and 1903. See e.g. resolution cited in Monetary Times, "Equitable Insolvency 
Laws" Monetary Times (1 1 July 1902) 47. While Laurier was in London, England a group of English 
exporters used the opportunity to meet with Laurier and express the need for federal reform. In reviewing 
the proposals of the English merchants for Canadian reform, the Monetary Times stated why previous 
federal bills had failed. "[TJhese attempts have been of a desultory nature and not founded upon a united 
opinion as to what remedy was really adapted to the case." "Canadian Insolvency Law" Monetary Times 
(15 August 1902). Resolution of the Canadian Manufacturers* Association (18 April 1899) urging passage 
of Insolvency Bill, Laurier Papers, PAC MG26, Reei c-765, No. 33017; Letter Montreal Board of Trade to 
Laurier (28 April 1899) authorizing meeting with Laurier, Ibid., Reel c-765, No. 33077; Resolution of 
Canadian Manufacturer's Association (10 March 1900) Ibid., Reel c-774, No. 13210; Letter to Laurier from 
representative of Toronto Board of Trade (25 March 1900) Ibid., c-774, No. 43391; Letter to Laurier from 
Montreal Chamber of Commerce (25 June 1901) inquiring whether a representative should attend and 
meet with Laurier. "Je dois ajouter que nous soufions plus que toute autre ville de la Puissance, Montra  
Ctant le principal centre de la distribution." Ibid., (1 May 1902) Ibid., Reel c-793, No. 64770; Letter to 
Laurier from Rossland BC Board of Trade (1 May 1902) referring to ietters from England which indicated 
Canadian trade would be improved with new law. Ibid., Reel c-793, No. 64770; Letter to Laurier from 
Corporation of Colonial and General Agencies Limited (4 July 1902) requesting a meeting, Ibid., Reel c- 
794, No. 66354. 

I4l House of Cornmom Debates (1 8 May 1903) 3248. 



level. With that assertion, Laurier closed a political chapter on the debate in the House of 

Commons on bankruptcy laws.'" Parliament did not debate any further Bills until 191 8. 

6 Insolvent Com~anies 
The various Bills debated between 1880 and 1903 all focussed on the individual 

debtor. Insolvent companies did not feature in the debates as the issue continued to be 

dealt with by special legislation. However, it should be noted that in 1882, after little 

debate, Parliament enacted An Act respecting Insolvent Banks, Insurance Companies, 

Loan Companies, Building Societies and Trading Corporations. The Act later became 

known as the Winding Up Act. After the repeal of the federal Insolvent Act of 1875, 

creditors realised that there was no easy method available to wind up insolvent 

companies. The Act provided for a court appointed liquidator who wound up the 

company in accordance with any duties imposed by the court.'" Parliament amended the 

law in 1 8 84 and again in 1 889.'" 

The Bill provoked little debate. What debate did arise centred on the issue of the 

discharge. In order to make the Bill more palatable, Members of Parliament made clear 

on a number of occasions that the goal of the Act was not to discharge the insolvent 

company. ARer liquidation there was nothing to discharge. "The corporation being left 

without any assets, has nothing whatever left which would enable it to subsist any longer, 

While no bills were introduced, some groups did not give up the fight. See letter to Laurier from 
the Montreal Board of Trade (8 March 1904) Laurier Papers, PAC MG26 Reel c-809, No. 83 17 1; Letter 
to Laurier from Montreal Chamber of Commerce (21 March 1905) Ibid., Reel c-821, No. 95879. See also 
1905 article in the Monetary Times lamenting the lack of a federal law. "Federal Insohency Legislation" 
Monetary Times (6 October 1905) 429,430. 

'" 45 Vict., c. 23 (1882) J. Honsberger, "The Historical Evolution of The Bankruptcy and Insolvency 
Process in Canada" (unpublished) at 42.43; Tass6 Report, supra note 1 at 15; J. Honsberger, "Bankruptcy 
Administration in United States and Canada" (1975) 63 Cal. L. Rev. 1515 at 1529; A. Bohemier, Faillire et 
Insolvabilitd, tome 1 (Montreal: Editions Themis, 1992) at 12; A. Bohemier, La Faillite en Droit 
Constitutionnel C d i e n  (Montrdal: Les Presses de l'Universit6 de Montrhl, 1972) at 44. 

(1884) 47 Vict., c. 39; (1889) 52 Vict., c., 32; (1906) S.R.C. c. 144. The amendments in 1889 
allowed solvent companies to also take advantage of the legislation. 



therefore the discharge is i~nmaterial."'~~ There was no debate or mention of the 

possibility of some form of corporate rescue or reorganization. It was simply an 

administrative act to wind up the number of "ephemeral corporations which have become 

in~olvent".'~ Insolvent companies were entirely distinct fiom the larger bankruptcy 

reform debate. A principled debate over the issue of the reorganization of companies 

would have to wait until the twentieth century.'" 

I1 Explaining the Failure of Reform 
The failure of federal reform bills can be attributed to several factors. First, there 

was little agreement over the discharge as numerous Bills specifically excluded the 

ability of a debtor to obtain a release. The opposition to the discharge in part reflected 

the continued strength of traditional arguments which appealed to notions of individual 

responsibility. Second, the absence of federal bankruptcy legislation and the tolerance of 

preferences in a number of provinces reflected the strength of the local economy. The 

tension between local and distant creditors was evident during this period. Finally, 

constitutional litigation created uncertainty over the validity of provincial legislation and 

impeded refonn at both the federal and provincial level. The uncertainty was resolved in 

1894 by the Privy Council. Its ruling entrenched the provincial model of debtor-creditor 

regulations and delayed the immediate need for federal legislation. 

A The Discharge 
The discharge again was a leading feature of the debates of 1880-1903. 

Supporters of the discharge appealed to notions of forgiveness while opponents of the 

discharge continued to argue that debtors had a moral obligation to repay all debts. 

14' House of Commons Debates (5 May 1882) at 13 14; Debates of the Senate (1 March 1882) at 36. 

Debates of the Senate (1 March 1882) at 37. See also "Insolvent Bill" (3 March 1882) 78; 
"Insolvent Companies Bill" Monetary Times (14 April 1882) 1264. 

14' See House of Commons Debates (18 May 1903) at 3252. "We have reached an era now when 
railways, insurance and telegraph companies occupy a very important position in reference to all our great 
commercial enterprises." 



However, whereas in the 1870s it had always been assumed that a bankruptcy law had to 

include a discharge, Parliament in the 1880s debated a number of Bills that specifically 

excluded the discharge. Many viewed the discharge as an entirely separate issue that 

need not be included in a bankruptcy  ill.'" 
The Journal of Commerce called for Parliament to resuscitate a distribution 

. It was important to recall the scheme and "leave the evil [of the discharge] ... buried" 14' 

origins of bankruptcy law and "remember that there were bankruptcy laws in force, long 

before any provision was embodied in them for a debtor's discharge".'50 The Chief 

Justice of Ontario in CZarkson v Ontario ~ o n k , ' ~ '  in support of his conclusion that a 

bankruptcy law did not have to include a discharge, referred to the fact that "the earliest 

Bankrupt Act of Henry VIII, and several Acts following it, made no provision for 

148 "Insolvency" Monetary Times (12 January 1882) 767. For a supportive reply to this editorial, see 
Letter from Creditor to Editor of Monetary Times, Monetary Times (19 January 1882) 801. See also 
"Bankruptcy Laws" Monetary Times (3 1 March 1882) 1206. The President of the Toronto Board of Trade 
stated that assets should be sold independently of the discharge in order that the disgrace of the insolvency 
be separated from the question of the disposal of the debtor's assets. Henry Darling, President of Toronto 
Board of Trade, Circular to Members of Parliament, reprinted in 'bInsolvency Legislation" J. of Commerce 
(1 1 May 1885) 645. 

149 'bInsolvency Lepjslation" J. of Commerce (21 May 1880) 422. Returning to this early model "will 
have a wholesome effect, and will tend to prevent speculative assignments which were so frequent under 
the late Insolvent Act". 'The Proposed Bankruptcy Bill" (1883) 3 Can. L.T. 572. The Monetary Times, in 
calling for a new pro rat.  distribution rule, argued that it was "an obvious mistake to suppose that there is 
any necessary connection" between the discharge and the rateable distribution. "Wanted- A Better Law" 
Monetary Times (18 November 1881) 603, 604. "[Tlhe question of discharge is not necessarily bound up 
with the distribution of assets." "Insolvency Legislation" J. of Commerce (18 January 1884) 80. "The 
difficulty Iies in combining and regulating these two objects." Debates of the Senate (17 April 1894) at 
235 (Gowan). E.R.C. Clarkson, an accountant, also identified these two goals in a pamphlet published in 
1885. E.R.C. Clarkson "Bankruptcy Legislation" (1885). 

1 so "Jurisdiction over Insolvency" Monetary Times (17 April 1883) 180. 



discharge; that first merciful relaxing of the Law was first heard in Queen Anne's reign, 

after the lapse of two cent~ries '~. '~~ 

According to the Monetary Times, any attempt to link a distribution scheme with 

a discharge provision would result "in neither being granted." Those who were interested 

in ensuring a law providing for a distribution of assets could not afford to defeat that 

purpose by asking for legislation on the discharge as well.'" It was far better to proceed 

by treating the two functions as separate issues. Once a federal distribution scheme was 

in place, the discharge could be dealt with by way of a separate   ill.'" 

1 Araunents in Favour of the Discharge 
Support for the discharge continued to be based upon notions of forgiveness, and 

the importance of freeing a debtor from the burdens of debt. For example, one Member 

of Parliament argued that "it would be better for all parties if insolvent debtors were 

allowed to start afresh".lS5 The lack of a discharge prevented the unfortunate debtor 

"from becoming a free man and being set on his feet again".lS6 A letter to Laurier 

lamented the fate of helpless debtors who were obliged to remain idle while others less 

Is* Clarkson v. Ontario Bank (1888) 15 O.A.R. 166 at 176 (Ont. C.A.). Hagarty C.J. also relied on 
Marshall C.J.'s decision in Sturges v. Crowninshield 4 Wheaton 122 (1819) for the proposition that a 
bankruptcy law did not have to include a discharge. 

153 "Insolvency" Monetary Times (2 February 1883) 85 1. 

154 "[Mlerchants appear to have thought it wise not to imperil provisions for the distribution of assets 
by the introduction of what does not necessarily appertain to that object, and have left the question of the 
debtor's discharge to be dealt with separately, so that should the discharge of bankrupts be called into 
question at anytime hereafter, the distribution of assets may not be involved in an issue with which it has 
nothing to do, and the existing injustice may not be re-enacted. "Distribution of Insolvent Estates" J. of 
Commerce (1 1 May 1883) 1233; "Bankruptcy: Rateable Distribution" 3. of Commerce (26 January 1883) 
744; ''Insolvency Legislation" J. of Commerce ( 1  8 January 1884) 8 1. 

House of Commons Debates (5 May 1887) at 288. 

Isti House of C O ~ ~ Z I I U ) ~  Debates (17 March 1898) at 2029. 



skilled succeeded. Families "who have seen better days are obliged to accept humble 
$9 157 positions and a good useful Father is helpless or brokenhearted . 

Without a legislative discharge, debtors had to rely on the good will of creditors. 

According to one author this resulted in a "civil lynch law" whereby creditors refbed the 

discharge and took all means short of violence to persecute the debtor in order to recover 

the amount owed."* A debtor who had fled to the United States to avoid his creditors 

wrote to Laurier with a personal plea for insolvency reform: 

Is it humane or Christian, that a man who have lost their all by frre, by 
endorsing for a fiend who abused their confidence, by unforseen land slides 
in business and otherwise, should have the gates of mercy closed to them 
forever. ' 59 

Many debtors had little choice but to flee to the United States. Absconding 

debtors had been a problem prior to Confederation and the issue had been raised briefly 

during the debates of the 1870s. The repeal of federal bankmptcy legislation in 1880 put 

fiuther pressure on debtors.'" Members of Parliament pointed to the increasing problem 

of fleeing debtors. Creditors who insisted upon their "pound of flesh" had the effect of 

"driving many a man out of the country to do business in the United ~tates".'~' Without 

a discharge the debtor had no option but to "go to a new country where he can make a 

"' Letter of Christie & Co. to Laurier (17 February 1906) Laurier Papers, PAC MG 26, Vol. 403, 
Reel c-850, No. 107234. 

Is' Letter to the Editor of the Monetary Times from J.L.F. (14 April 1883) Monetary Times (20 April 
1883) 1181. See also House of Commons Debates (6 March 1883) 120. See also House of Commons 
Debates (6 March 1883) at 120. 

Is9 Letter of Debtor to Laurier (18 December 1909) Laurier Papers, PAC MG 26, Vol. 603, Red c- 
884, No. 16391 1. 

Between 1880 and 1896, Bliss notes that several hundred thousand Canadians migrated to the 
United States. See M. Bliss, Northern Enterprise: Five Centuries of Canadian Business (Toronto: 
McClelland & Stewart, 1987) at 249. This shift in population must be re-evaluated in light of the repeal of 
federal bankruptcy legislation. 

16' House of Commons Debates (29 March 1882) at 608 (Gault); See also House of Commons 
Debates (18 May 1903) at 3250. 



fresh start without having around his neck the millstone of debt which he cannot throw 

off in ~ a n a d a " . ' ~ ~  One such Canadian debtor, who moved to Erie Pennsylvania, wrote to 

Laurier demanding that an insolvency law be enacted. He referred to the: 

multitude of men banished fkom Canada for the reason that they can never 
be fiee so long as you neglect to give them protection [from] the merciless 
visits of the Sheriffs and the Bailiffs .... My own case represents many 
thousands of men obliged to live in another country, rather than return to be 
pounced on and harassed by some Loan Co., Bank, or ... lawyer, for debts 
and Judgments beyond hope of ability to pay.'63 

However, sympathy for exiled debtors was not the sole reason to support a 

bankruptcy law discharge. The problem of absconding debtors had a detrimental impact 

on Canadian business. Fleeing debtors meant the loss of "our good but unfortunate 

trading population".1M Driving '6men out of the country" was a loss and not a gain to the 

community.165 One company, concerned with the extent of migration to the United States, 

wrote to Laurier and claimed that "an Insolvent Act would reclaim so much good active 

brain power, and that it would be equal almost, if not quite as good as one year's 

Immigration to ~anada" . '~~  

While support for a discharge was often fiarned in terms of the underlying value 

of forgiveness and sympathy for an unfortunate debtor, the credit community had a 

particular interest in seeking bankruptcy legislation which contained a discharge. The 

absence of the discharge had negative consequences for creditors. For example, the 

162 House of Commons Debates (5 May 1887) at 283 (Edgar). 

Letter of Debtor to Laurier (18 December 1909) Laurier Papers MG 26, Vol. 603, Reel c-884, No. 
16391 1. 

House of Commons Debates (5 May 1887) at 283 (Edgar). 

Letter of J.L.F. to editor of Monetary Times, Monetary Times (9 February 1883) 885; See also 
House of Commons Debates (18 May 1 898) at 3254 

Letter of Christie & Co. to Laurier (17 February 1906) Laurier Papers, PAC MG 26, Vol. 403, 
Reel c-850, No. 107234. See also letter of Soclean Co. to Laurier (9 August 1907) Laurier Papers PAC 
MG 26, Vol. 470, Reel c-850, No. 12761 1 refemng to the fact that many people were compelled to leave 
Canada following the bursting of the Toronto boom. 



inability of debtors to obtain a release of their old debts meant fewer customers for 

creditors wishing to sell goods on credit.'67 Further, the lack of discharge drove debtors to 

"means flavouring of trickery and deception" in order to re-establish their livelihood.'" 

In an effort to avoid the enforcement of a judgment the debtor or the assets often 

disappeared. 

The intensity of competition between creditors increased dramatically without a 

bankruptcy law. Without a discharge, "it is in the power of one vindictive creditor to 

hinder the debtor from making further restitution to his other creditors. Is this wise or 

right?"" Other creditors "not attempting to blackmail but are acting honestly, obtain a 

reduced amount and they are injured .... thus the preferential creditors who are paid some 

special amounts get something more while the other creditors get less than they should 

receive.170 Thus while a discharge could be sold as assisting poor unfortunate debtors, 

creditors who had experienced the brief absence of discharges found that the provision 

could operate in their favour. 

E.R.C. Clarkson, a Toronto accountant, and one of the drafiers of the 1883 

Toronto Board of Trade ~ i l 1 , ' ~ ~ u b l i s h e d  a pro bankruptcy pamphlet in 1885 outlining 

the advantages of a bankruptcy regime. In referring to the discharge, Clarkson 

I 6 7  "The lack of any legal discharge for an old debt may prove an injustice towards new creditors." 
Letter of J.L.F. to editor of Monetary Times, Monetary Times (9 February 1883) 885. 

1 68 "Insolvency Legislation" (1902) 35 Can. L.J. 179 at 180. 

I* Letter of J.L.F. to editor of Monetary Times, Monetary Times (9 February 1883) 885. 

17' House of Commons Debates (5 May 1887) 284. House of Commons Debates (5 May 1887) at 284 
(Edgar). "There are always some creditors who find it in their interest to hold out in order that they may be 
paid in full." (Emphasis added). House of Commons Debates (5 May 1887) at 291 (Dupont). See also 
House of Commons Debates (6 March 1883) at 122. For an example of a debtor who was unable to obtain 
a voluntary discharge from his creditors, see Letter of George Smith to Macdonald (13 October 1885) 
Macdonald Papers PAC MG 26A, Vol. 420, Reel c-1773, No. 203878-203880. 

17' Toronto Board of Trade, An Act to Provide for the Equitable Distribution of Insolvent Debtors' 
Estates, Prepared in Compliance with a Resolution passed by the Board of Trade of the City of Toronto 
(Toronto, June 1883) (by H.W. Darling, W.F. McMaster, R.W. Elliot, Hugh Blain Committee of Toronto 
Board of Trade, in Conjunction with Alex Turner, W.F. Findfay, Committee of the Hamilton Board of 
Trade, assisted by E.R.C. Clarkson, Accountant and D.E. Thornson, Solicitor). 



recognized the need to guard against the contingencies of business. Businesses were 

subjected to a number of uncontrollable factors and the discharge was a form of statutory 

Insurance. 

Commerce flourishes by circumstances, contingent, transitory, almost as 
liable to change as the wind .... Failure may be caused by the insolvency of 
others, by errors of judgment, by many causes, which one cannot control, 
and yet we may be honest, have the dearest and strongest ties to stimulate 
our exertions, and fail. l n  

A debtor was "subject to vast fluctuations and influenced by occurrences which no 

human foresight can estimate, provide against, or avoid''.173 

However, in outlining the advantages of a bankruptcy regime, Clarkson made it 

clear that the legislation served creditor interests. He argued that the legislation was 

"more calculated to protect the creditor than the debtor". While the discharge offered a 

debtor "an avenue of escape from the positive slavery of irretrievable debt" it also 

provided a "wider and more practical means of detecting and punishing fraud".'" 

I n  E.R.C. Clarkson, "Bankruptcy Legislation" (1885). The insurance of a discharge ensured that 
businessmen would be able to re-emerge from their debts and return to the world of commerce where they 
would make valuable contributions. See Letter of John Livingstone to editor of J. of Commerce (21 May 
1894) in "Insolvency Laws" J. of Commerce (25 May 1894) at 1075, 1076. By 1894, the Journal of 
Commerce recognized that despite the hopes that a new bankruptcy law would provide a deterrent to over 
trading, "attempts to make men moral by Civil statute must prove ineffectual". "Bankruptcy Legislation" J. 
of Commerce ( 1  6 February 1894) 37; House of Commons Debates (18 May 1903); "InsoIvency" J. of 
Commerce (30 June 1882) 62 1. 

In E.R.C. Clarkson, "Bankruptcy Legislation" (1885) 8, 14. Clarkson had assisted the Toronto Board 
of Trade in preparing their Bill in 1883. The recognition of unfortunate circumstances was also addressed 
by T.G. McMaster, "A Dominion Insolvency Act" (1899-1900) 7 J. Can. Bankers' Assoc. 128 at 133. See 
also House of Commons Debates (18 May 1903) 3250 (Sproule East Grey). Business failure was attributed 
in many circumstances to uncontr&able influences. See also "Bankruptcy Legislation" J. of Convnerce 
(23 December 1892) 985. For somewhat of a shift in view compare "Causes of Insolvency and Business 
Failure" Monetary Times (5 January 1882) 743 and "Causes of Business Failures" Monetary Times (29 
March 1895) 1259. 

E.R.C. Clarkson, Bankruptcy Legislation (Toronto: 1885) at i. 



Clarkson acknowledged that the prior legislation seemed to allow dishonest 

debtors to escape with a perfunctory application to a 1oca.I judge. Tn part, the fault lay 

with county court judges who had defeated the true intent of the legislation. According to 

Clarkson, judges had improperly exercised their discretion and allowed dishonest debtors 

to obtain their discharges. These local judges had been "trammelled by sectional 

considerations". The solution lay in new legislation which would ensure that the power 

to grant the discharge would be vested in higher courts.'" 

While appeals for a b&ptcy law discharge were often framed in terms of 

higher notions of forgiveness with an emphasis placed on the plight of debtors and their 

dependents, the lack of a discharge had a specific effect on creditor interests. Members of 

Parliament remarked that it was not debtors who demanded bankruptcy refonn? While 

most reform Bills between 1880 and 1884 specifically excluded the discharge, after 1885 

all Bills contained a provision to release a debtor fiom his debts. By 1885, there was an 

implicit recognition that debtors must be offered some incentive to make an early 

assignment of their assets to an assignee for distribution. For example, the discharge 

formula in the 1885 and 1 887 Bills created an incentive for debtors to assign early.'77 

Not all, however, agreed with the merits of the discharge. 

2 Argwnents - Against the Discharge 
Opponents of bankruptcy law argued that '%he country has profited by the repeal 

of the Act". Members of Parliament claimed that debtors and creditors conducted 

business on a more responsible basis after repeal.'" As no discharge was available under 

17' Ibid. at 4-8. 

1 76 Debates of the Senate (17 April 1894) at 236 (Gowan); Debates of the Senate (19 June 1894) at 
593 (McCallum). 

~n "[Tlhere should be an inducement to a man, when he gets into difficulty, to place his affairs 
honestly in the hands of his creditors, knowing that the law will give him a discharge if he has acted 
honestly." House of Commons Debates (5 May 1887) at 285. 

'78 Debates of the Senate (17 April 1894) at 240 (Kaulbach). Others noted that business was 
conducted on a more "conservative line*'. "The conservative course which we have taken is the best and we 



provincial law, debtors were, according to the Monetmy Times, encouraged to act fairly 

with their creditors because if they did not "they cannot fiee themselves from liability for 

their debts"."' Repeal of the Insolvent Act of 1875, it was argued, had eliminated 

reckless credit.'80 In an 1882 letter to John A. Macdonald, one merchant celebrated the 

demise of the Insolvent Act. Its abrogation, according to the author, had done more for 

the prosperity of the country than Macdonald's National ~ o l i c ~ . ' ~ '  

Throughout the 1880s and 1890s Members of Parliament continued to make the 

argument that debtors had a responsibility to repay debts: 

[Elvery man ought to be responsible for his liabilities, and ought to pay his 
debts. He uses his own judgment when he goes into debt .... I do not think 
it is right for the representatives of the people in any Parliament in the world 
to interfere to protect any man from the consequences of failing to pay the 
debts which he has contracted; it is unfair to men who have dealings with 
each other.Is2 

The notion of individual responsibility was "a good and sound principle, an old principle 

[and] a very moral principle against which nobody can say anything".'" A debtor who 

went into business knowing that the policy of the law was to provide a discharge did not 

have the "same moral incentive to pay his debts in full as if the law recognized his 

had better continue in the line in which we have done during the past few years." Debates of the Senate (17 
April 1894) at 236 (Mr. Power); Debates of the Senate (17 April 1894) at 237 (Gowan). 

Creditors on the other hand who advanced credit unwisely "will have themselves to blame if their 
debtors do not ultimately have to pay or go out of business". 'Without a Bankrupt Law" Monetary Times 
(16 July 1880) 67. 

'* Debates of the Senate (17 April 1894) at 240 (Kaulbach). "I think it is more likely that honesty 
will be promoted without an insolvency law than by any artificial system providing for the insolvency of 
the debtor and distribution of the estate." House of Commons Debates (29 March 1882) at 608 (Boultbee). 

'" Letter of E. Giies to John A. Macdonald (15 May 1882), Macdonald Papers PAC M G  26A, Vol. 
384 pt 1, Reel c-1756, No. 180377-180328. 

'* House of Commons Debates ( 5  May 1887) 287 (Bechard). See also p. 290. In 1895 it was stated 
that the granting of a discharge was "immoral. I do not see why we should interfere and make it legal for a 
man not to pay his debts." Ibid., (29 May 1895) at 155 (McDonald C.B.) 

I* House of Commons Debates (5 May 1887) at 287 (Bechard). 
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obligation to do so". The discharge provisions were an "evasive repeal" of the 

requirement to pay debts in full. Bankruptcy law weakened the "moral effect" of the 

obligation to repay creditors.'" A debtor had no vested right to his business as it 

belonged to his creditors until they were paid in full. As there was little chance of full 

payment being made: 

Let it once be recognized that an insolvent is commercially a dead man, 
and that his estate should be wound up as if he were aiso physically 
dead.. . . 185 

After repeal of the federal insolvency legislation, opponents of the discharge 

continued to make the argument that debtors, "in almost every case" had the option to 
- approach their creditors to obtain a consensual discharge. If a debtor failed due to a 

misfortune in business, or sickness in the family, there was a "legitimate remedy in the 

large hearty sympathies of our fellow citizens".'" Only responsible debtors obtained 

extensions from their creditors. Others were blameworthy and did not deserve special 

treatment.'87 After all, the majority of those who failed were "men who spend their 

evenings in saloons [and] who spend their days at horse races and in idlene~s".'~~ 

lW Letter of A. McLeod to Editors of Canada Law Journal in "fnsolvency Legislation" (1902) 35 Can. 
L.J. 41 1 at 413. To grant to an insolvent trader the legal means for discharging his debts was "immoral". 
Debates of rhe Senate (29 May 1895) at 155. 

1 85 "A New Insolvent Act" (1893194) 1 Can. Bankr. Assoc.193 at 195. 

'86 House of Commons Debates (5 May 187) at 286 (Paterson, Brant). See also House of Commons 
Debates (6 March 1883) 121 (Cameron, North Victoria). 

187 "Every honest debtor can get his discharge from his creditors without the necessity of a sweeping 
whitewashing Act like this." House of Commons Debates (6 March 1883) at 121 (Cameron, North 
Victoria). See also at 120 (White, Cardwell; Cameron, North Victoria). 

Debates of the Senate (19 June 1894) at 597 (Ferguson, Welland). 



The solution of creditor forgiveness was consistent with the view that debtor- 

creditor affairs were a private matter.189 It was not right for Parliament to interfere in 

private contracts and protect debtors from the consequences of debt.''' The discharge 

compelled creditors, against their will, to accept part payment for settlement of the entire 

debt.Ig1 The basis of legislation in civilized countries had been %ever to impair contracts 
rr 192 which have been legitimately made under existing laws . 

Character continued to play an important role. Bankruptcy law shifted the 

fundamental base of credit decisions: 

The practical effect of an insolvency law is to shift the only just grounds on 
which credit ought to be dispensed, namely integrity and ability of the 
recipient, to the false ground fhrnished by the assurance of getting an equaI 
division of the assets of a debtor in case of insolvency. Who does not 
recognize the far reaching evils of such a result.lg3 

Without a bankruptcy law, creditors had to "know the character of the man to whom he is 

... to sell goods."194 

Arguments against the discharge based upon individual responsibility and the 

importance of character can be taken at face value as representing an ideology of high 

f 89 "For centuries laws have been enacted to regulate affairs between debtor and creditor, but I believe 
if the parties were left to settle such affairs themselves, they would be much better arranged." House of 
Commons Debates (29 March 1882) at 608 (Wallace, Norfolk). 

Ig0 House of Commons Debates (5 May 1887) at 287 (Bechard). 

Ig1 House of Commons Debates (5 May 1887) at 285 (Paterson, Brant). 

Ig2 Debates of the Senate (29 May 1895) at 150. For example, the Montreal Board of Trade was of the 
view in 1883 that the issue of a discharge be "left entirely to the option of the creditors". "Insolvency 
Legislation" J. of Commerce (2 February 1883) 778. 

IJn Letter of Thos. Ritchie to Editor of Monetary Times (2 April 1894) in LLFallacy of Insolvency 
Laws" Monetary Times (13 April 1894) 1275. Ritchie was the author of an 1885 pamphlet entitled 
"Fallacy of Insolvency Laws" referred to in chapter 5. It was claimed that creditors were more careful 
before extending credit, taking the time to know the character of the debtor before advancing finds. 
Debates of the Senute (17 April 1894) at 236 (Mr. Power). 

Ig4 Debates of the Senate (1 7 April 1894) at 237 (Gowan). 



ethical standards in credit relationships. However, on firther analysis moral claims can 

be linked to a protectionist sentiment. The discharge encouraged recklessness in trade and 

enticed inexperienced men into business. The bankruptcy Iaw discharge introduced a new 

form of competition for more established trading houses. 

"Ridiculous competition*' caused the downfall of not only the inexperienced new 

entrants but also led to the demise of established businesses. It was therefore better that 

the discharge not be enacted for its enticement would lead to the failure of many.lg5 The 

repeal of the law had "restored confidence and induced men of capital to invest amongst 

us as they felt assured they would not be wiped out by a lot of banlarupt speculators".196 

Thomas Ritchie, a well known opponent of insolvency laws and author of an 1885 

anti-bankruptcy law pamphlet, complained that bankruptcy laws had the evil effect of 

shifting credit from its true basis. "Unscrupulous and scheming traders" are thus assisted 

by the generous dispensers of credit.''' A bankruptcy law: 

gave an opportunity for persons of no standing whatever to enter into 
speculative ventures by importing largely and thus trading on the capital of 
British and foreign merchants and manufacturers, which these would not 
permit were they not secured by a law in this country providing for a pro 
rota distribution of assets in case of insolvency.'98 

In a pamphlet, "Fallacy of Insolvency Laws and Their Baneful Effects," 1885, he 

similarly argued that with a bankruptcy law in place: 

lg5 House of Commons Debates (5 May 1887) at 290 (Dupont); Debates of the Senate (29 May 1895) 
at 153. 

'% Letter of E. Giles to John A. Macdonald (15 May 1882), Macdonald Papers PAC MG 26A. Vol. 
384 pt 1, Reel c-1756, No. f 80377-180378. 

19' Letter of Thos. Ritchie to Mackenzie Bowell (April 1885) Macdonald Papers PAC MG 26A, Vol. 
152 pt. 1, Reel c-1565, No. 61881-61885 

Iw Letter of Thos. Ritchie to Editor of Monetary Times (2 April 1894) in ""Fallacy of Insolvency 
Laws" Monetary Times (13 Aprii 1894) 1275. (The editorial note attached to the letter indicates that "Mr. 
Ritchie will find himself in a decided minority among merchants ... But he will not much mind this having 
the courage of his convictions.") For a detailed reply to Ritchie's letter, see John Livingstone letter to 
Editor of J. of Commerce (21 May 1894) in "Insolvency Laws" J. of Commerce (25 May 1894) at 1076, 
1077. 



importers with very limited capital, and often with none at all, are enabled 
and permitted to speculate illegitimately on the capital of others to the great 
embarrassment and injury of those other importers who are striving to do an 
honest and fair business in proportion to their means. 

While Ritchie never discloses explicitly the reason for his strong views on the subject, he 

was one of the principal importers in the city of ~el levi l le . '~~ 

Opposition to the bankruptcy discharge might be linked to the growing anti- 

competition trend of the 1880s and 1890s. During this period associations attempted to 

reduce competition through price fixing agreements. Included in the anti-competitive 

activities were campaigns by local merchants associations to limit the number of stock 

sales by debtors whose assets were sold at  cut rate prices. Further, local associations 

pressured wholesalers to "stop extending credit to incompetents or price cutters setting up 

in business to compete with established customers". Lists of "deadbeats were compiled 

and local merchant associations organized restrictions on  redi it"?^ 
It is not surprising, therefore, that many celebrated the exodus of debtors to the 

United States. To the charge that the country was losing valuable traders, opponents of 

the discharge argued that it was better for the country that dishonest debtors left?'' 

Repeal gave those "who are the fittest to remain" an opportunity to rid the economy of 

See letter to John A. Macdonald from M. Bowel1 (4 April 1885) Macdonald Papers, PAC MG 
26A, Reel C 1565 which discloses that Ritchie was an important importer in Belleville. For other works of 
Ritchie, see Letter to John A. Macdonald (31 March 1885) Macdonald Papers, PAC M G  26A, Reel c- 
1565, No. 61876; Letter to MacKenzie Bowel1 (April 1885) Macdonald Papers, PAC MG 26A, Reel c- 
1565, No. 61881; Letter to John A. Macdonald from Belleville Board of Trade, Thomas Ritchie President 
(3 1 March 1885) Macdonald Papers, PAC MG 26A, Reel c-1565, No. 61884; Letter to John A. Macdonald 
(24 April 1885) Macdonald Papers, PAC MG 26A, Reel c-1565, No. 61893; Insolvency Law Pamphlets, 
Macdonald Papers PAC MG 26A Reel c-1565, No. 6 18% and 61 897. 

M. Bliss, A Living Profit: Studies in the Social History of Canadian Business 1883-191 1 (1974) 
at 38; M. Bliss, Northern Enterprise Five Centuries of Canadian Business (Toronto: McClelland and 
Stewart hc., 1987) at 360; This aspect of the argument surfaced in 1894 when the Senate debated the 
required minimum level of dividend. It was argued that the lower the level of dividend the more goods 
would be thrown onto the market to the disadvantage of the honest trader. Debates of the Senate (19 June 
1894) at 597 (Ferguson, Welland). 

201 "It is no misfortune to the country to lose men who will not do justice to their creditors." House of 
Commons Debates (5 May 1887) at 287 (Bechard). 



Yhe weak and incapable men"T2 The inability of debtors to retum to the economy was a 

positive aspect of the "law of natural selection". The discharge would only detract from 

the "aggregate wealth of the community" by allowing incompetents to begin again. 

Allowing debtors to obtain a release would "deliberately invert the law of natural 

selection, and start a crusade against nature"?03 

The debate over the discharge continued to rage as a conflict of values, pitting 

forgiveness against individual responsibility. However, in the 1880s and 1890s there 

was a recognition that the discharge had an impact on creditor interests. Supporters 

focused on the fact that the discharge provided incentives for debtors to co-operate and 

would reduce fiaud. Opponents used arguments about character and individual 

responsibility to craft a claim that was essentially protectionist in nature. The 

bankruptcy discharge introduced a new form of competition and allowed upstart 

entrepreneurs to obtain credit and threaten older firms. The other aspect of bankruptcy 

law, the distribution of the debtor's assets in a fair and equitable manner, also reveals a 

conflict over the effects of the legislation. Local creditors benefited from repeal while 

those trading beyond local markets urged a national law. 

B Preferences and the Distribution of the Debtor 3 Assets 
Beyond the discharge, the debate also focused on the need for a national law 

providing for an equitable distribution of the debtor's assets. During 1867-1880 many 

feared that the repeal of the federal legislation would lead to a return to a race to the 

debtor's assets and a recurrence of preferences. Chapter 5 discussed the clash between 

the interests of those who continued to trade on a local basis and creditors who extended 

credit across regional and provincial boundaries. Repeal was emblematic of the 

weakness of the national economic vision and suggests that some creditors may have 

favoured a return to the system of grab law and preferences. 

'Without a Bankruptcy Law" Monetary Times (16 July 1880) 67. 

203 "A New Insolvent Act" (1893194) 1 J. Can. Bankers' Assoc. 193 at 195. 



After 1880, it was open to the provinces to enact legislation that dealt with the 

distribution of the debtor's a s sedM However, the common law scramble and preferences 

were tolerated in some provinces for several years after 1880. This reflected a more 

traditional economy rooted in localism that contrasted sharply with the national vision. 

Between 1880 and 1903 national and local visions of the economy continued to be 

discussed. 

1 The National Economic Vision and the Voice of Foreign - Creditors 
Supporters of a national law appealed to the apparent transformation of the 

economy. In the "so-called" bygone era of local trade, transactions were of "very small 

character" and bankruptcy reform had not been so vital. However with the "great 

advance we have made in trade and commerce" bankruptcy reform was an essential 

issue. 205 

The national economic vision was strengthened by appeals to Canada's new 

nationhood: 

We are all proud to be able to say, since a recent period, that Canada has 
become a nation. We find expressions of that sort in speeches of many of 
our most eminent public men. Now, if Canada has become a nation ... it 
seems to me, she should act as a nation, and a civilized nation, at this time 
of the nineteenth century, ought to have a law of this kind on its Statute 
books.2M 

'04 Preferences and the equitable distribution of the debtor's asset are fundamentally linked. The 
Monetary Times published the story of a debtor who had paid out two favoured creditors at the expense of 
the bulk of the other creditors. The paper noted that while it was possible to blame the debtor in this 
particular case, the "real blame lies with the law which makes such a distribution possible and leaves other 
creditors without redress". The solution, according to the paper was to enact legislation which provided for 
the "rateable distribution of the effects of all insolvents". 'Wanted- A Better Lawi' Monetary Times (18 
November 188 1) 608,609; "Wanted- A Better Law" Monetary Times (25 November 188 1) 688. 

'05 House of Commons Debates (18 April 1894) at 246. 

*06 House of Commons Debates (17 March 1894) 2020 (Fortin). 



The Canadian nation had been transformed by the millions that had been spent on an 

improved infkastructure, including the new transcontinental railway of 1885. The 

improvements opened the door for increased national and international trade: 

Before our eyes, with a rapidity never before dreamed of, improved 
facilities of communication and transport are drawing the whole world 
,closer together. The world's commerce is the prize for which not any great 
manufacturer's strive but nations now strive ... International law is slowly 
emerging fiom chaos; and will never again contract its sphere. Inevitabl it 
must keep pace with the ever widening scope of international commerce. $7 

Canada could not take advantage of the new opportunities for expanded trade until 

Parliament reformed the bankruptcy laws. The confbsed state of the laws defeated the 

very purpose of the new infrastructure. Uniformity would encourage "freer and safer 

trade".208 

The Canadian economy continued to be transformed. Monod's study of the 

evolution of shop-keepers traces the growth of the mass markets and the shift in 

distribution patterns away fiom merchants towards manufacturers with a more national 

outlook. In the 1880s and 1890s major structural changes began to occur in the 

distribution of goods. This included direct marketing, manufacturer controlled 

advertising and mass merchandising. By 1900, large department stores began to 

challenge independent shopkeepers. While some existed in the 1870s, by the 1890s the 

"power of their size" began to manifest itself. Chain stores were the fastest growing 

retail organization in early twentieth century ~ a n a d a . ~ ~  

Taylor and Baskerville also describe: 

the decline of both the general wholesaler and the small retailer, the growth 
of chain stores and mail-order catalogues, brand name packaging, and the 
advertising industry .... The railway network helped make possible direct 
linkages between manufacturers and retailers and provided urban merchants 

207 D.E. Thornson, "Canadian Bankruptcy Legislation" (1902) 1 Can. L. Rev. 174 at 178. 

*08 Ibid. at 177; Debates of the Senate (12 June 1894) at 513 (Ferguson); See also "Insolvency 
Legislation" (1902) 35 Can. L.J. 179 at 180. 

209 D. Monod, Store Wars: Shopkeepers and the Culture of Mass Marketing 1890-1939 (Toronto: 
University of Toronto Press, 1996) at 103, 116, 124 



access to rural communities. Standardization of products and product 
quality abetted the efforts of enterprising retailers seeking to build national 
market systems?10 

The Railways not only offered a new distribution scheme for independent retailers but the 

lines also brought increasing competition from stores which were becoming increasingly 

specialized and threatening to the independent proprietor.2' ' Thus bankruptcy law was a 

necessary commercial statute designed to encourage and foster national markets. 

It was important to establish uniform legislation because great distances separated 

many businesses. Manufacturers located in the Atlantic region were interested in 

debtors' estates on the Pacific "We want a law that will govern this question 

from sea to ~ e a . " ~ ' ~  The solicitor for the Canadian Furniture Manufacturers' Association 

wrote a lengthy letter to the Monetary Times lamenting the lack of a national law. 

"Businessmen whose transactions are carried on throughout the various provinces of the 

Dominion keenly feel the want of uniformity of the law.'"14 

A federal measure was required in order to prevent provincial legislatures from 

adopting measures which favoured local creditors at the expense of distant ones: 

The consequence is that we have manufacturing houses near the Atlantic 
coast deeply interested in debtors' estates on the far Pacific and yet if they 

'I0 G.D. Taylor & P.A. Baskerville, A Concise History of Business in Canada (Toronto: Oxford 
University Press, 1994) at 314. 

2" I. Drummond, Progress Without Planning: The Economic History of Ontario: From 
Confederation to the Second World War (Toronto: University of Toronto Ress, 1987) at 278. 

2'2 House of Commons Debates (17 April 1894). 

2'3 House of Commons Debates (12 June 1894) at 507. The Journal of Commerce recognized in 1887 
that "business transactions are carried on by creditors who trade in all the different Provinces, and who 
ought to be protected by the operation of a law dealing with insolvents, uniform in its operation throughout 
the Dominion". "Insolvency Legislation" J. of Commerce (13 May 1887) 1060; See also "Insolvency 
Legislation" J. of Commerce (13 May 1887) 802. See also "An Insolvency Act Wanted" Monetary Times 
(3 November 1893) 543. 

'I4 Letter of Solicitor for the Canadian Furniture Manufacturers' Association to Editor of the 
Monetary Times (17 October 1893) in "Necessity of Bankruptcy Legislation" Monetary Times (20 October 
1 893) 484. 



do not take particular action within a limited time they are debarred from 
participating in those estates. 

The federal Parliament had to act "so that those who are residing in one province will not 

be able to absorb the whole of the estate to the disadvantage of those who are interested 

in that same estate living at the other extremity of the  omi in ion"?'^ For example, one 

member of Parliament referred to the case of a trader in Toronto who "sold his stock for . 

cash, paid one or two local creditors and went to the United States. The other creditors 

got 

Foreign creditors had an even more difficult time competing with local creditors. 

One Canadian article suggested that it was a common practice for Canadian creditors to 

benefit at the expense of foreign ones: 

Only a few months ago, the general sympathy of the Canadian commercial 
community was on the side of offenders against common mercantile 
morality, who put into practice the questionable expedient of pilfering Peter 
to pay Paul, by emptying the pockets of their European creditors to meet the 
claims-preferential or otherwise-of the Canadian banks or syndicates .... 

According to the Monetary Times the state of the law protected the "the operations of the 

dishonest Canadian trader at the expense of the foreign trader"?' 

In 1895, the government claimed that its reform Bill faced opposition because: 

... foreign creditors have been deprived of their share of the estate of debtors. 
In those provinces where there is no such law and the creditor can take 
advantage of his position and his proximity to the debtor, and thereby get an 
assignment by which he can secure his debts at the expense of another, that 
is a reason why they would oppose a general act?I8 

2'5 Debates of the Senate (17 April 1894 ) at 238 (Lougheed); Debates of the Senate (29 May 1895) at 
150 (MacInnes); Debates of the Senate (29 May 1895) at 161 referring to the fact that local creditors tended 
to receive more of the debtor's assets than those trading to remote regions of the country. 

216 ~0u.w of Commons Debates (17 March 1898) at 2008 (Fortin). 

217 "Reform in Bankruptcy h w s "  Monetary Times (12 November 1897) 637. 

218 Debates of the Senate (29 May 1895) at 163 (Bowell). It was also acknowledged in the same 
speech that the government was under pressure to place on the books a measure to protect foreign 



The legislative history of this period has illustrated that Canadian Boards of Trade 

were largely responsible for the submission of numerous reform proposals. However, 

foreign merchants also demanded reform English merchants who believed they were 

dealing with their "own kindred on similar principles of mercantile morality as are 

legalized in the United Kingdom," soon discovered that the state of provincial law 

operated to their As early as 188 1, English merchants submitted a petition 

to Prime Minister Macdonald indicating that, "creditors, especially at a distance are 
,9220 practically at the mercy of the dishonest debtor .... Thus, foreign merchants and 

Canadian wholesalers were "unable to protect their own claims against the scheming and 

rascality of dishonest  debtor^".^' 

merchants. See also House of Commons Debates (17 March 1898) at 2028 referring to foreign creditors 
fearing that other creditors would be paid ahead of them. 

219 "Reform in Bankruptcy Laws" Monetary Times (1 2 November 1897) 637. Naylor argues that 
British wholesale houses lost large sums after the repeal of the federal legislation. See T. Naylor, The 
History of Canadian Business vol. 1 (Toronto: James Lorimer, 1975) at 82; "Interesting Paper on the 
Subject of Insolvency" Toronto Mail (23 April 1881) I0  in Macdonald Papers, Ontario Archives MG 335, 
Reel 10, No. 11059. "I know that there is a strong feeling on the part of the mercantile community in 
England that an Act of this kind should be passed in order that they may know were they stand." Debates 
of the Senate (12 June 1894) at 508 (Clemow). 

Macdonald Papers, PAC MG 26A, Reel c-1497, No. 11056, petition (22 June 1881). See also 
Reel c-1568 No. 66364-66369. See also Monetary Times (8 July 1881) 42. For other relevant 
correspondence from England in 1881, see Reel c-1497, No. 11052, letter from Chamber of Commerce, 
Manchester England to S. Morley, House of Commons, England (18 March 1881) Reel c-1497, No. 11058, 
letter from Chamber of Commerce of Liverpool to S. Morley, House of Commons, England (21 June 
1881); Reel c-1568, No. 66361, letter from S. Morley to John A. Macdonald (18 December 1881) 
requesting an interview with the Prime Minister and to present a memorial from the merchants of 
Liverpool, Manchester, and London, "in reference to the existing state of the Insolvency Laws in Canada*'. 
Reel c-1497 No. 110591 letter of Rylands and Sons Limited, London to John A Macdonald (12 May 1881). 

22 1 "Proposed Canadian Insolvency Legislation" Monetary Times (4 July 1902) IS; "That creditors 
and especially those at a distance are practically at the mercy of the debtor, experience having shown that 
there is no available means of preventing debtors from disposing of all their assets by preferential payments 
or otherwise favoured Canadian Creditors." Memorial from Trade Association of Manchester to Prime 
Minister Macdonald (16 May 1884) Macdonald Papers, PAC MG 26A, Reel c-1497, No. 1 1004 and 
11005. 



Between 1880 and 1903 there was significant English interest in the state of 

Canadian bankruptcy law. Both Macdonald and Laurier received pleas from English 

merchants." Despite petitions, resolutions of English and Canadian  association^,^ 
articles in English journals224 and direct meetings with politicians,22s little headway was 

made in enacting a federal law. 

In particular, English creditors complained about preferential payments to local 

creditors. In 1885, Macdonald justified the appointment of the Special Committee by 

See e.g. Letter of European Exporters' Association of Toronto to Laurier (17 May 1899). The 
Association was formed to protect the interests of British Exporters doing business with Canada. See 
Laurier Papers PAC M G  26, Reel c-765, No. 33672; Letter of The Corporation of Colonial and General 
Agencies to Laurier (4 July 1902) Laurier Papers PAC MG 26, Reel c-794, No. 66354. 

" Resolution of British Empire League, requesting a law abolishing preferences and providing for a 
pro rata distribution. "Canadian Insolvency Legislation" Report of Meeting of the British Empire League (4 
December 1895) 10. "Canadian Insolvency Legislation" Monetary Times (17 January 1896) 916. For a 
copy of a subsequent resolution of the League passed in 1897, see "Insolvency Legislation" Monetary 
Times (24 December 1897). See also Resolution of the Textiles Section of the London Chamber of 
Commerce, reprinted in "Without an Insolvency Act" Monetary Times (23 May 1884). Resolution of 
Corporation of Colonial and General Agencies, on behalf of British Exporters in "Canadian Insolvency 
Law" Monetary Times (15 August 1902) 208. See also report of resolution of Canadian Boards of Trade at 
"Equitable Insolvency Laws" Monetary Times (1 1 July 1902) 47. 

224 'The discreditable preferences under the Canadian law have come strikingly to the front within the 
past few weeks, and are now occupying the attention of several Chambers of Commerce in this country." 
The London Chamber of Commerce Journal, cited in 'Without an Insolvency Act" Monetary Times (23 
May 1884) 1314. See also, letter to Prime Minister Laurier, from the Montreal Board of Trade (10 March 
1899). "You doubtless became aware when visiting Great Britain of the unfavourable impression of 
Canadian business morality prevailing in commercial circles in that country owing to the absence here of a 
general insolvency law, and utterance in trade journals there and intimations from business correspondents 
continue to show clearly how prejudicial to the credit of Canada is the absence of legislation to creditors in 
Great Britain a fair share of Canadian insolvent's estate." Laurier Papers, PAC M G  26, Reel c-752, No. 
18597. 

225 "The English merchants who have connections with Canada feel the want of an insolvent law in 
this country. The deputation that waited on Sir John Macdonald, in London made this plain." Monetary 
Times (8 July 1881) 42. "The commercial classes in England also have called the attention of the 
Government to the fact that there is no law relating to bankruptcy and insolvency, and have specially 
referred to what was alleged to be the opportunity of traders to grant undue preferences." House of 
Commons Debates (6 February 1885) at 47 (Macdonald). See also "Insolvency Legislation" 3. of 
Commerce (18 February 1898) 242 outlining the various efforts of English merchants. 



pointing to the fact that "the commercial classes in England ... have specially referred to 

what was alleged to be the opportunity to traders of granting undue preferences".Y6 In a 

meeting of the British Empire League in 1894 to discuss the state of Canadian Insolvency 

laws, a member raised the foIlowing problem: 

A warehouseman either in England or in Canada might have done business 
with his Canadian customer for years ... but he could not be certain when he 
sold him a parcel that before the time came to pay for the goods the 
customer might not have given a preferential claim, or made a preferential 
assignment covering the merchant's goods in payment of an old debt, or to 
his bankers .... 227 

Charles Tupper, a Conservative member of Parliament and former High Commissioner to 

England stated that he had been approached by English merchants who indicated the 

"great insecurity in trading" with Canada on account of being subjected to risk and 

losses: 

I had occasion again and again to listen with great mortification to 
statements made by commercial men in ... [London] ... pointing out ... the 
losses they had sustained, because a few parties in Canada had obtained 
their pro erty and were enabled to divide it among their friends and 
others .... & 

A Member of Parliament in 1903 referred to several complaints by English merchants 

who indicated that "there was ... no protection to them when they sold goods to 

Canadians, because, in the event of failure, the Canadian creditors gobbled up the estate 
9,229 and there was practically nothing left for anybody . 

Us House of Commons Debates (6 February 1885) 47 (Macdonald). 

227 "Canadian Insolvency Legislation" Report of the Meeting of the British Empire League, 
December 4, 1895, p.7 A subsequent meeting of the League was reported on in 1897 in the Monetary 
Times. See "Insolvency Legislation" Monetary Times (24 December 1897). See also Petition of UK 
Merchants complaining that there were no means available to prevent preferential assignments. Macdonald 
Papers, PAC MG 26A, Reel c-1568, No. 66364-66369. 

House of Commons Debates ( 1  April 1898) at 2926 (Tupper). 

229 House  of Commons Debates (18 May 1898) at 3249 (Monk). 



Distance proved particularly troublesome for English merchants who could not 

compete with American creditors. ""Propinquity ... permit[s] the American seller to see his 

customer personally, or through his travellers and thus size up his character, 

surroundings, and standing." 230 A letter from the Canadian High Commissioner in 

England to the Minister of Justice raised a similar concern: 

What is implied by this statement is, that the American trader has better 
means of protecting himself than the British trader .... the American trader 
being so much nearer, knows sooner tha[n] his English competitor what is 
going on in this country; and the absence of a general and effective 
insolvency law enables the American creditor to get an advantage over the 
British trader, in the event of any assignment or insolvency proceedings.231 

Canadian importers often favoured trading with American firms as British firms insisted 

upon more cumbersome and expensive terms of tradeP2 

Not only did greater distances render their collection activities difficult, but 

creditors had to familiarize themselves with the patchwork of various provincial laws. 

Foreign creditors were "perplexed and exasperated" in having to consult numerous 

provincial statutes. Legal advisers to overseas creditors were "obliged to take a 

preliminary course in the geography of Canada" before rendering an opinion?3 

When a merchant in London or Berlin, or may be in Australia, or Hong 
Kong, desires to know what security he will have that his goods will not be 
taken to pay the home creditors of his debtor, and leave the foreigner in the 
lurch, it must be obvious that it would be of the greatest importance that he 
should be able to deal with the Dominion as a 

230 "Uniform Insolvency Legislation" 3. of Commerce (22 November 1901) 2134. 

Letter of Lord Strathcona, Canadian High Commissioner in England to Charles Fitzpatrick, 
Minister of Justice (10 December 1902) Department of Justice Papers PAC RG 13, Vol. 2310, File 
23/1!302. 

232 "Uniform Insolvency Legislation" J. of Commerce (22 November 1901) 2134. 

233 B. Russell, "Provisions of the British North America Act for Uniformity of Provincial Laws" 
(1898) 34 Can. L.J. 513 at 523. 

234 Ibid at 523. See also Petition of UK Merchants to John A. Macdonald, Macdonald Papers, PAC 
MG 26A, Vol. 24, Reel c-1497, No. 11046-11051 which refers to the inability of commercial lawyers to 
give advice "owing to the confused state of the law, differing as it does in the different provinces". An 1885 



The absence of a national law increased the cost of credit and the price of 

goods." A letter written to Prime Minister Macdonald claimed that Canadian merchants 

were being economically squeezed at both ends of their transactions. Canadian importers 

purchased goods on foreign credit "which is said to be suffering fiom want of 

legislation". In attempting to sell their goods across Canada, Canadian importers faced 

the perennial problem of losing out to more favourably placed local creditors" The 

absence of national legislation, therefore, increased the cost of goods. All imports bore 

the double "impost" of risk premium. The British merchant added onto the price to 

reflect the risk of trading into Canada. Canadian wholesalers who resold the imported 

goods also added on a premium for the risk of inter-provincial tradeP7 

federal reform Bill specifically identified uniformity as a goal in its preamble: "The application of the law 
will be the same all over Canada: The foreign trade of Canada requires uniformity, both in the procedure 
and in the law: The foreigner will no longer have to study the laws of each province of the Dominion, but 
he will understand that in dealing with a trader of British Columbia or Prince Edward bland, of Ontario, or 
Quebec, he is dealing with a trader subject to the law of Canada." See Bill C-32 Respecting Insolvency, 3rd 
Sess., 5th Parl. (1885). It is unclear why Nova Scotia and New Brunswick were left out of the preamble. 

Charles Tupper, "Canadian Insolvency hgislation" Report of Meeting of British Empire League 
(4 December 1895) at 10. "The people of this country consider that its credit has been injured in England 
for the want of some such law." Debates of the Senate (29 May 1895) at 156; " ...I T]he passage of this Bill 
in my opinion, would greatly promote our credit in foreign countries; it would largely contribute to the 
growth of confidence on the part of those from whom we might desire to ask credit." House of Commons 
Debates (17 March 1898) at 2020 (Fortin sponsor of Bill on behalf of the Montreal Board of Trade). See 
also, Debates of the Senate (17 March 1898) 2028, (Mr. Beausoleil); "Canadian Insolvency and Long 
Credits" Monetary Times (5 May 1899) 1449; "Reform in Bankruptcy Laws" Monetary Times (12 
November 1897) 637; Monetary Times (8 July 8, 1881); 'Without an Insolvency Law" Monetary Times 
(23 May 1884) 13 14; "Insolvency Legislation" (24 December 1897) 8 15; "Proposed Canadian 
Bankruptcy Legislation" Monetary Times (4 July 1902). 

236 Letter to John A. Macdonald from William Lukes (16 April 1885) Macdonuld Papers, PAC MG 
26A, Reel c-1565, No. 61889. 

237 "Insolvency Legislation" J. of Commerce (5 November 1897) 712. Provincial diversity affected 
the ability of Canadian merchants to obtain credit from overseas. House of Commons Debates (17 March 
1898) at 2020-2022. A resolution by the Toronto Board of Trade passed on 7 March 1888 referred to the 
laws of some provinces which allowed debtors to perpetrate fraud and preferences, "thereby injuring the 
credit of Canada abroad..". Petition of the Board of Trade of the City of Toronto, 7 March 1888, 



Efforts to expand British trade were like "whipping the horses of a coach while 

'slippers' are left on the wheels".D8 The English Associated Chambers of Commerce 

told Macdonald that unless Parliament enacted a bankruptcy law, "it would be a great 

impediment to trade between Great Britain and the Dominion of canada"P9 The 

standard form petition from English merchants demanding a federal bankruptcy law 

claimed that if the current state of affairs continued it would "seriously impair the general 

commercial credit of the Dominion to the great injury of the common interests of the 

country"." 

The absence of reform at the federal and provincial level therefore had a 

significant impact on distant creditors selling goods in the Canadian market. Despite 

pressure $.om foreign creditors, federal legislation seemed only a remote possibility and 

provincial legislation, designed to cure the problem of preferences was not immediately 

forthcoming. The lack of reform suggests that the local economy continued to play an 

important role in late nineteenth century Canada. 

2 The Local Vision of the Economv and the Tolerance of Preferences 
Although the Canadian economy had undergone significant change, many areas 

continued to operate in traditional ways. Taylor and Baskerville note that despite the 

growth of department stores and mail order catalogues, many areas of Canada continued 

to be isolated from the changes. Outside central Canada wholesalers and retailers 

Macdonald Papers, PAC MG 26A, Reel c-21566, No. 63195. See also "An Insolvency Law" J. of 
Commerce (3 November 1893) 847. 

238 "Insolvency Legislation" J. of C o m r c e  (5 November 1897) 712. 

239 "Sir John A. Macdonald on Canadian Commercial Relations" undated clipping from The Times in 
Mucdunald Papers, PAC MG 26A, Vol. 165, No. 67380-67381 (File dated 28 November 1885). 

240 See e.g. Petition of UK Merchants, Macdodd Papers, PAC MG 26A, Vol. 24, Reel c-1497, No. 
11046-1 1051. The poor state of Canadian legislation led the Journal of Commerce to urge the federal 
government to act "so that Canada may cease to be among creditors abroad, a byword suggestive of unjust 
preferences [and] antiquated laws". "InsoIvency Legislation" J. of Commerce (26 June 1885) 977. 



continued to supply local markets in rural areas.=' Monod calls into question the axiom 

of business and economic historians that "the maturation of the industrial economy 

involved the destruction of the personal enterprise". In fact Monod's study shows that 

independent retailers did not disappear with the emergence of mass market 

merchandisers. He acknowledges the emergence of large national f m ;  however, his 

study concentrates on the small proprietorships that succeeded and concludes that the 

individual shopkeeper transformed the ways of doing business. They were forced 

through the pressures of competition to emulate the business practices of big 

busine~ses?~~ 

Even the growth of corporations did not overturn the older paradigm of the 

economy. Corporations were increasing in number and some in the 1890s saw this as the 

emergence of a new trend: 

[Tloday the most conspicuous economic fact in the world is that 
what we may call individualism in trade and industry of all kinds is rapidly 
dying out, while its place is being taken by those very joint stock companies 
which [Adam] Smith deemed so inefficient, and the growth of which there 
seems to be hardly any limit?43 

The author saw corporations being substituted for private effort in production and 

distribution. "In other words there will be soon no field for individualism in our material 

affairs."? Others saw the small independent trader being swamped by large 

corporations making it more difficult to compete. "The tendency, therefore, and it is a 

very strong one, is towards, the extinction of all small  enterprise^."^^ However, these 

241 G.D. Taylor & P.A. Baskerville, A Concise History of Business in Canada (Toronto: Oxford 
University Press, 1994) at 314. 

242 D. Monod, Store Wars: Shopkeepers and the Culture of Mass Marketing 1890-1939 (Toronto: 
University of Toronto Press, 1996) at 99- 10 1. 

243 T. Fyshe, "The Growth of Corporations" (1894-5) 2 J. o f  Can. Bankers'. Assoc. 197. 

244 Ibid Individualism would be restricted to higher spheres of thought, invention, discovery and art. 

245 "A New Insolvent Act" (1893-94) 1 J. of Can. Bankers' Assoc. 193 at 196. Fyshe carried the 
analysis to an extreme. He envisioned control moving from private firms to that of corporations. 
Subsequently, he foresaw smaller corporations merging into larger and larger corporations to the extent that 



claims were premature. Taylor and Baskerville point out that even in the early 1900s, 
9s 246 most business enterprises were "small proprietary firms operating in local markets . 

Therefore the world of large corporations trading in mainly urban and national 

markets was yet to come. Even the completion of the transcontinental railway in 1885 did 

not overcome the vast political and social differences between the various regions. 

Regional diversity was advanced as a positive element that should be preserved?7 

Between 1875 and 1910, Canadian markets were small and scattered over great 

distances?48 The Winnipeg Board of Trade's response to the Montreal Board's Bill of 

1892 illustrates how closely tied merchants remained to the rural economy. 

The small merchants scattered throughout the country are dependent 
entirely upon the farmers, and they in turn have no source of income except 
their crops. Necessarily the merchant must give credit if he expects to do 
business, and his ability to meet his liability to the Wholesale Houses who 
supply him with goods, depends entirely upon the results of each harvest?49 

competition would no longer be required. "We are beginning to see the weakness and waste of numerous 
small organizations, and the folly of competition run mad. Indeed, competition, while it has been of much 
service to the world, is becoming less and less useful, where not absolutely hurtful, and now begins to give 
evidence that it is approaching the period of old age .... we may regard the rapid disappearance of 
competition with comparative equanimity." T. Fyshe, "The Growth of Corporations" (1894-5) 2 J. of Can. 
Bankers' Assoc. 197 at 208. On this point, Fyshe appears to be advocating a move to larger and more 
powerful banks. For a rebuttal to the article, see John Knight, "From Another Point of View: Being Some 
Thoughts About Trade and the Growth of Corporations" (1894-95) 2 J. of Can. Bankers' Assoc. 255. 

246 G.D. Taylor & P.A. Baskerville, A Concise History of Business in Canada (Toronto: Oxford 
University Press, 1994) at 249. 

247 Vipond draws parallels between the desire for regional diversity and the issue of Home Rule. See 
R. Vipond, Libero and Community= Canudian Federalism and the Failure of the Constitution (Albany: 
SUNY Press, 1986) at 90 [hereinafter Vipond, Liberty and Community]. 

248 M. Bliss, Northen Enterprise Five Centuries of Canadian Business (Toronto: McClelland and 
Stewart Inc., 1987) at 286-287. 

249 "Report of a Committee of the Winnipeg Board of Trade on a Draft of an Insolvent Act submitted 
by the Montreal Board" PAC Depatmrent of Justice Files, RG 13, Vol. 1879, File 438/1892. 
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The census illustrates that the population continued to be predominantly rural even as of 

1901. The shift in favour of an urban population did not occur until after World War I?O 

Rural opposition continued to play an important role during this period. Members 

of Parliament pointed to "differences of opinion between the city and the rural 

constituencies on the subject". Upon repeal, few complaints had emerged fkom rural 

Members while urban members demanded reform?' 

In 1885, the English Associated Chambers of Commerce interviewed Macdonald 

on his visit to England. Macdonald claimed that despite the various pressures for federal 

reform he had found it difficult to pursue the matter in the House of Commons. The 

majority of Members of Parliament "represented rural constituencies and they had all the 

prejudices of a rural population. The rural population did not like a bankruptcy act.'552 

Similarly in 1894 the Journal of Commerce reported that the government would not 

succeed in passing Bill C-4 as representatives of rural districts "may make difficulty 

when the bill is before ~ar l iament" .~~~ 

250 Urban Rural 
187 1 0.7 3 .O 
188 1 1.1 3 -2 
1891 1.5 3.3 
1901 2.0 3.4 
191 1 3.3 3.9 
1921 4.4 4.4 
Richard Pornfret, The Economic Development of Canada (Toronto: Methuen, 198 1 ) at 53. 

House of Commons Debates (29 March 1882) at 608 (Shaw). 

252 "Sir John A. Macdonald on Canadian Commercial Relations" undated clipping from The Times in 
Macdonald Papers, PAC MG 26A, Vol. 165, No. 67380-67381 (File dated 28 November 1885). It was 
pointed out to Macdonald in an 1885 letter that the unanimous resolution of the Tillsonburg Board of Trade 
against the re-enactment of a bankruptcy law, corroborated Macdonald's statement to the English press that 
rural constituencies were against a bankruptcy law. See letter of Sinclair to Macdonald (5 March 1885) and 
Letter of H. J. Caulfield to Macdonald (3 March 1885) in Macdonald Papers PAC M G  26A, Vol. 413 pt. 1, 
Reel c-1770, No. 199648-19965 1. 

253 "The Insolvent BiIl" J. of Commerce (10 April 1885) 523. Rural opposition to the discharge also 
surfaced in the debates in 1887. See House of Commons Debates (5 May 1887) at 290 (Dupont). 



Conditions of trade differed in rural and local markets. The Winnipeg Board of 

Trade, in a report that opposed the 1892 Montreal Board of Trade Bill, illustrated the 

contrast between the newer and established provinces. 

In an old and thickly populated Country where there are numerous and easy 
means of communication with every town or village and when business has 
become settled and established and is conducted on strict principles, it 
would be an advantage to have such a law if the machinery is not too 
cumbersome. 

In Manitoba and the Northwest Territories, business conditions did not allow for 

commerce to be carried out in accordance with the same strict principles that governed 

the established provinces. In the West, "distances were greater, the population very 

sparse, and the means of communication slow and exceedingly limited". The proposed 

insolvency Bill required the institution of numerous legal proceedings all of which were 

an expense particularly when "the distance of the debtor's place of residence fkom the 

Court house would in Manitoba average at least 75 miles7'. The requirement that the first 

meeting of creditors had to take place in the district where the debtor resides would 

involve a great expense to creditors, the majority of whom resided in Winnipeg. This 

might mean trips of 75 to 150 miles in order to attend a meeting of creditors. 

The premise of the equal treatment of all creditors contained in the bankruptcy act 

ran counter to the notion of offering assistance to a local fiiend or family member which 

lay at the heart of more traditional forms of business. Preferences were consistent with 

older forms of business. The Journal of Commerce in an 1893 editorial argued that 

traditional or "old fashioned business" was based on the premise that: 

a trader effected most of his dealings with his fiiends and near neighbours, 
and it was they who counselled him during his career and gave him 
support-that only an outsider could go the length of bringing his affairs to 
a crisis by some unfkiendly act-that friends and near neighbours must be 
thought of first in times of peril. 

Preferences were therefore tolerated by many as it promoted "home trade ... and to 

prevent the over-running of territory by new and venturesome competitors". Although 

bankruptcy laws had been on the books in England since 1542: 

it will be obvious that it contemplated the protection of home interests only, 
and not those abroad; and in like manner the law-makers in these British 



Provinces prior to Confederation did not contemplate that a wholesale 
merchant or manufacturer would cover so large an area of territory in his 
traffic as he does now-a-days-fiom land's end to land's end-etherwise 
some interprovincial arrangement would have prevailed for their protection. 
The drawing of provincial boundaries created domains within which 
residents had privileges that outsiders could not claim. Thus preferences 
became engrafted on our business systems in some of the Provinces. 

r ,  254 Preferences therefore "naturally excite the ire of creditors at a distance . 
Indeed there was a further reason to excuse preferences in favour of close fkiends 

or neighbours. Often loans fiom close connections were loans of compassion without the 

stipulation of interest. Loans of this category were fundamentally different than the 

purchase of goods on credit or a bank loan that carried an interest component. A 

borrower who received a compassionate loan was under a "moral obligation ... to return 

the thing borrowed-or if it be of a nature to become merged in his business, then a 
rv 255 preference seems a natural equivalent to its non-return . 

The rationale in support of preferences nevertheless came into conflict with the 

interests of distant creditors. Nova Scotia, which did not abolish preferences until 1898, 

was often singled out as a troublesome province for creditors. The Monetary Times 

claimed that Ontario and Quebec merchants that sold goods into Nova Scotia found that 

the debtor often "made an assignment to some Bluenose fiiend ... giving preferences to 

local creditors".256 Similarly, in New Brunswick, "a debtor classifies his debts into four 

classes-fusty to clerks, second, to his relatives, third, debts owing to Canadians, and 

-2% "Bankruptcy Legislation" J. of Commerce (20 January 1893) 95. In 1881, the Canada Law Journal 
re-published portions of an English article that advocated the abolition of bankruptcy laws. The focus of 
Lord Sherbrooke's argument lay in his criticism of equality: "I cannot help thinking that Equality becomes 
a curse when, in order to attain it, you are called upon to forfeit to strangers who have no claim at all, the 
very thing which it is desired to equalize ...." (emphasis added). Lord Sherbrooke, from Nineteenth 
Century reprinted in "Bankruptcy Reform in England" (1881) 17 Can. LJ. 357. 

255 "Bankruptcy Legislation" J. of Commerce (20 January 1893) 95. 

256 "Insolvency Legislation" Monetary Times (12 November 1897) at 630. 



fourth, debts owed to the ~ n ~ l i s h . ~ ~ ~  The President of the Montreal Board of Trade 

pointed out in a speech to their 1897 annual meeting that the evil of provincial law was 

the preferences given to one or two £iiends. He used an example of a debtor in the 

Maritimes who made payments to seven fkiends and local creditors to the detriment of the 

thirty two other creditors who received nothing?* 

The arguments of distant creditors during this period were not new. They had 

been raised during the 1870s by creditors who had discovered the ability to trade beyond 

regional markets. By the 1880s and 1890s the national market became more significant 

and this era saw the first intervention of foreign creditors into the debate. The continued 

failure of refonn at the national level despite the strong lobbying efforts of foreign and 

national merchants is significant. Part of the explanation must lie in the benefits available 

to local creditors under a common law regime. The failure of national reform and the 

slow movement at the provincial level suggests that localism remained a factor. 

C The l i t e n c e  of English and American Reforms 
In contrast, both the United States and England enacted major reforms during this 

period. Politicians and the Canadian legal community were well aware of the English 

reforms of 1883259 and the new American legislation of 1898 but these foreign 

developments had little impact on the Canadian setting. The early reviews of the English 

reforms of 1883 were not favo~rable?~ 

257 "Sir John A. Macdonald on Canadian Commercial Relations" undated clipping from The Times in 
Macdonald Papers, PAC MG 26A, Vol. 165. No. 67380-6738 1 (File dated 28 November 1885). 

z8 Montreal Board of Trade Council Annual Reports, PAC MG-28 III 44, Reel M-2804 at 15. 

259 For a discussion of the English reforms of 1883, see chapter 2. For a Canadian summary of the 
reforms, see "The New English Bankruptcy Bill" Monetary Times (13 April 1883) 1148; "The English 
Bankruptcy Act1' Monetary Times (1 3 April 1885) 1030; 'The English Bankruptcy Act of 1883" Monetary 
Times (15 October 1886) 441; Lord Sherbrooke, from Nineteenth Century reprinted in "Bankruptcy 
Reform in England" (1881) 17 Can. LJ. 357. 

In 1880, the Journal of Commerce suggested that Canadian legislation be delayed in order that a 
review of pending English and American legislation could be undertaken. "Insolvency Legislation" J. of 
Commerce (26 November 1880) 471. On occasion, some looked to French models of bankruptcy law. 
"Concerning a Bankrupt Law" J. of Commerce (7 April 1882) 240. It was also Macdonald's initial position 



The Journal of Commerce concluded that the English proposal "so far as Canada 

is concerned ... is not likely to prove of any assistance as a groundwork for legislation on 

the distribution of insolvent estates". The Journal's major criticism focused on the loss of 

creditor control and the substitution of an official regime comprising of "official 

receivers, registrars, comptroller of bankruptcy, board of trade officials and numerous 

other dead weights9'? As the nineteenth century drew to a close, the English model 

became more attractive as Canada foundered on without any federal lawFa Once 

provincial legislation became entrenched, the point of comparison no longer was with 

former Canadian bankruptcy acts but rather the existing English bankruptcy Many 

considered English law as a worthy model to follow. It was important to follow England 

because "there are so many decisions in the courts, and the experience gathered there is 

so large, that it would be of very considerable value in the interpretation of our own 

A C ~ " . * ~ ~  If the "great business country of England'' had decided to reform its bankruptcy 
7,265 law, that was an indication that "it might be desirable in our circumstances . A 1902 

article proclaimed: 

that Canadian reform should be delayed until the effect of the English legislation was well known. 
"Insolvency Legislation" J. of Commerce (29 August 1884) 308; "Sir John A. Macdonald on Canadian 
Commercial Relations" undated clipping from The Times in Macdonald Papers, PAC MG 26A, Vol. 165, 
No. 67380-6738 1 (File dated 28 November 1885). 

261 "Bankruptcy Legislation" J. of Commerce (23 March 1883) 1006; "The English Bankruptcy Act" 
Monetary Times (22 August 1884) 208; Compare the more favourable report on the English Bill in 
"Insolvency Legislation" J. of Commerce (20 April 1883) 1 132. 

See e.g. "Bankruptcy" Monetary Times (14 March 1890) 500; Letter of Charles Julyan to 
Macdonald (27 January 1884) Macdonald Papers PAC MG 26A, Vol. 344, Reel c-1765, No. 192552- 
192555. 

263 ''A Comparative View of English and Canadian Insolvency Legislation" Department of Justice 
Papers, PAC RG 13, Vol. 231 1, File 1 17/1902. 

Debates of the Senate (17 April 1894) at 231. Similarly, the Canada Law Journal in 1902 called 
for new Canadian legislation to be based on the English Bankruptcy Act of 1883 "Insolvency Legislation" 
(1902) 35 Can. L.J. 179 at 180. 

265 Debates of the Senate (17 April 1894) at 246 (Vidal). 



With giant strides Canada has during recent years, been taking her place as 
a daughter worthy to share in the destiny of this prolific mother of nations. 
Has not the time come when we should take a leaf fiom the rich book of 
England's experience on the subject of bankruptcy legislation- a subject 
confessedly vital to modem national and international relations? 

Although English legislation provided a powefil precedent, the English Act of 

1883 did not fit the needs of nineteenth century Canada. In the Senate it was pointed out 

that there were various economic and geographic differences between Canada and the 

mother country. Before a parallel could be drawn, it was essential to consider the relative 

conditions of the two countries. England was a small country of about 70,000 square 

miles with a population in 1895 of about 40 miliion. The EngIish were a "peculiarly 

commercial people" within a confined and restricted area of their small country. Canada 

by way of contrast was an extensive country with people scattered across the land. It was 

therefore difficult in the Canadian setting to meet the "wants and wishes and 
9s 267 requirements of different localities . 

The 1880s and 1890s also marked a watershed era for the history of United States 

bankruptcy legislation. Congress debated numerous reform proposals before finally 

settling on the Banhptcy Act of 1898. The Canadian financial press and Members of 

Parliament followed the American developments with interest.268 Further, a lengthy 

Department of Justice memorandum comparing American and Canadian bankruptcy Bills 

of 1898 shows that the government seriously examined developments south of the border. 

D.E. Thomson, "'Canadian Bankruptcy Legislation" (1902) 1 Can. L.R. 174 at 178. 

267 Debates of the Senate (29 May 18%) at 15 1. 

The Journal of Commerce reported in great detail the bankruptcy Bill which was being considered 
by the Judiciary Committee of the United States Senate in 1882. 'The Insolvency Question" (14 April 
1882) 270. "[Ilt cannot be otherwise than beneficial to examine what is being proposed elsewhere". 
"Bankruptcy Legislation" .I. of Commerce (1 December 1882) 49 1 which refers to a report of the New York 
Chamber of Commerce on the condition of bankruptcy law in England, France and the United States. See 
also, "Bankruptcy Legislation" J. of Commerce (8 December 1882) 522; "Bankruptcy Legislation" J. of 
Commerce (29 December 1882) 619; "Insolvency Legislation" J. of Commerce (26 January 1883) 748; 
Debates of the Senate (17 April 1894) at 239 (McClellan); Debates of the Senate (20 June 1894) at 609; 
House of Commons Debates (17 March 1898) at 2020. See also "American Bankruptcy Law" Monetary 
Times (8 May 1 896) 1432. 



The comparative study did not lead to any new initiatives.269 What was more of an 

interest to Canadians, however, was the similar federal structure of the American 

constitution. The similar tension between national and local legislation provoked more 

commentary than the substantive provisions of the American legislation?7o 

For the financial press, if Congress could enact a national bankruptcy law, the 

Canadian Parliament could do the same. The Journal of Commerce reported that 

creditors south of the border favourably received the American Bankruptcy Act of 1898. 

The Journal urged that a similar federal measure be adopted in ~ a n a d a ? ~ '  Congress had 

enacted such a measure as it "realized the national character of this subject and has 
$9 272 yielded to the imperative need for uniformity . 

After reporting that the new American initiative was the fourth attempt by 

Congress to enact a national law, one paper remarked on how "the experience of Canada 

in bankrupt legislation is very much the same as that of the United States". Both 

countries were somehow "going on without any general bankrupt law".273 "Bankruptcy 

269 "Canadian and United States Insolvency Bills" Department of Justice Papers, PAC RG 13, Vol. 
2310, File 2311902. This memorandum was originaliy prepared for Oliver Mowat who served briefly as 
Laurier's Minister of Justice in 1896-1897 before being appointed as the Lieutenant Governor of Ontario. 

270 Numerous decisions commented on the differences and similarities between the United States and 
Canadian constitutions. See Dupont v. La Cie de Moulin (1888) L.N. 225 at 226; Edgar v. Central Bank 
(1888) 15 O.A.R. 193 at 195,200; The Queen v. Chandler (1869) 12 N.B.R. (C.A.); Clarkson v. Ontario 
Bank (1888) 15 O.A.R. I69 at 175, 176. The latter two cases cited Sturges v. Crowninshield 17 U.S. 122 
(1819). See also comments by A.H.F. Lefroy "The Privy Council on Bankruptcy" (1894) 30 Can. L.J. 182 
at 188. 

27 1 "How the US Bankruptcy Law Works" J. of Commerce (19 January 1900) 189. However, the 
Journal of Commerce was later sceptical of the United States approach. See "Amending the US 
Bankruptcy Legislation" J. of Commerce (20 July 1900) 183; "Working of the American Bankruptcy Act" J. of Commerce (14 December 1900) 1564. 

2" D.E. Thomson, "Bankruptcy Legislation in Canada" (1902) 1 Can. L. Rev. 174 at 177. 

233 "Bankruptcy Legislation at Washington" Monetary Tinzes (22 August 1890) 221. 



bills, both in Canada and the United States, have been occasional and not constant. To- 

day they appear, tomorrow they vanish.'374 

The Journal of Commerce noted that several American states were ""revising their 

local systems to fill the gap". 'We have been passing through the same experience in 

respect to these matters as our neighbours to the south and are now in precisely the same 

position as they are." The Montreal based Journal relied on a passage from the New 

York Post to make a similar plea for national legislation." The Montreal paper later 

added in another editorial that "Dominion legislation is as much as a necessity as Federal 
9s 276 legislation in the neighbouring republic . 

Opponents of bankruptcy law equally appealed to American federalism to argue 

for local control. To overcome the argument that Canada should follow England, one 

Senator in 1895 noted that England had a bankruptcy law as it did not have a dual 

government. By way of contrast, Canada and the neighbouring republic "have the 

machinery ... by which laws of this character can be made to suit the varying 

circumstances of the several sections of the country. I therefore differ ... as to the 

necessity for unifor~nity. '~~~ 

In 1898 the United States was able to overcome local resistance to a national act 

and the new legislation represented the "maturation of American capitalism".278 The 

adoption by Congress of the Bankruptcy Act of 1898 stands in contrast to a Canadian 

market that was less filly developed. 

274 "The Bankruptcy Bill" Monetary Times (6 April 1894) 1250. 

275 "Insolvency Laws" J. of Commerce ( 1  1 September 1885) 479. 

276 "Insolvency Legislation" J. of Commerce (28 June 1889) 1093. Charles Tupper, the Canadian 
High Commissioner to the United Kingdom, in a 1895 speech to the British Empire League noted that the 
United States had previously failed to enact national legislation. "[Tlhe practice of the United States in the 

matter of insolvency legislation has not been without its effect on the Canadian public." Charles Tupper, 
"Canadian Insolvency Legislation" Report of Meeting of British Empire League (4 December 1895) at 6. 

" Debates of the Senate (29 May 18%) at 15 1. 

278 See R.C. Sauer, "Bankruptcy Law and the Maturing of American Capitalism" (1994) 55 Ohio St. 
L.J. 291. 



III Federalism and Bankruptcy Law 
While the strength of local markets impeded refom at the end of the nineteenth 

century, federalism also had a significant impact. Provincial legislation, which sought to 

fill in the gap left by the repeal of federal bankruptcy law, was called into question by a 

series of decisions in Ontario. The constitutional uncertainty served to constrain reform 

at both the federal and provincial level. The ultimate ruling of the Privy Council in 1894, 

which upheld in part the validity of provincial legislation, served to further entrench the 

provincial model of debtor-creditor relations and remove the immediate need for federal 

legislation. 

The period under study in this chapter coincided with the growing conflict 

between Oliver Mowat, Liberal Premier of Ontario and John A. Macdonald. Ramsay 

Cook characterizes the period as "an almost constant clash of loyalties and interests 

between the federal and provincial The episodes are well known and 

have been documented by a number of scholars. The disputes included the role of the 

Lieutenant-Governor and the appointment of Queen's ~ o u n s e l ; ~ ~ ~  the Rivers and Streams 

dispute and the use of the federal disallowance power;281 the Manitoba boundary 

and the division of powers in relation to prohibition and the regulation of the 

279 R. Cook, Provincial Autonomy, Minority Rights and the Compact Theory 1867-1921 (Ottawa: 
Queen's Printer, 1969) at 1 [hereinafter Cook, Provincial Autonomy]; R.C.B. Risk, "Canadian Courts Under 
the Influencei* (1990) 40 U.T.L.J. 687 at 696 [hereinafter Risk, "Canadian Courts Under the Influence"]. 

Vipond, Liberty and Community, supra note 247 at 47-73; P. Rornney, Mr. Attorney: The 
Attorney General for Ontario in Court, Cabinet, and Legislature I791 -I 899 (Toronto: Osgoode Society, 
1986) at 242-255 [hereinafter Rornney, Mr. Attorney]; See e.g., Lenoir v. Ritchie (1879) 3 S.C.R. 575; A.G. 

for Canada v. AG.  for Ontario [I8981 A.C. 247. See also The Liquidators of the Maritime Bank of Canada 
v. New Brunswick [I8921 AC 437 (P.C.) as to the power of provincial executives. 

ur' Eg., Vipond, Liberty and Community, supra note 247 at 76-81, 126-130; R. Risk and R. Vipond, 
"Rights Talk in Canada in the Late Nineteenth Century: 'The Good Sense and Right Feeling of the 
People"' (1996) 14 L. & Hist. Rev. 1 at 5-11; Rornney, ibid. at 255-256; C. Stychin, "The Rivers and 
Streams Dispute: A Challenge to the Public/Private Distinction in Nineteenth Century Canada" (1988) 46 
U.T. Fac. L. Rev. 341. 

282 Cook, Provincial Autonomy, supra note 279 at 2 1 ; C. Armstrong, "The Mowat Heritage in 
Federal-Provincial Rightsi' in D. Swainson, Oliver MowatJs Ontario (Toronto: Macmillan, 1972) at 93. 



liquor trade.283 By comparison bankruptcy law as a constitutional issue has drawn little 

scholarly comment 284 A. G. of Ont. v. A. G. jbr Crrnada(Ko1untary Assignments 

plays little or no part in the lengthy debates among constitutional scholars over the 

wisdom of the decisions of the Privy Council of the 1880s and 1890s.~~~ 

283 See Russell v. R. (1882) 7 A.C. 829 (P.C.); Hodge v. The Queen (1883) 9 A.C. 117; Local 
Prohibition Reference (A.G. Ontario v. A.G. Canada) [I8961 A.C. 348. See Risk, "Canadian Courts Under 
the Influence", supra note 279; Vipond, Liberty and Community, supra note 247 at 164-172; Romney, Mr. 
Attorney, supra note 280 at 260-274; R.C.B. Risk, "The Scholars and the Constitution: P.O.G.G. and the 
Privy Council" (1996) 23 Man. L.J. 496 at 497-499; R.C.B. Risk, "Constitutionat Thought in the Late 
Nineteenth Century" in W. Pue, ed., Glimpses of Canadian Legal History (Winnipeg: Legal Research 
Institute, 1991) at 205; D. Schneiderman, "Constitutional Interpretation in an Age of Anxiety: A 
Reconsideration of the Local Prohibition Case (1996) 41 McGill L.J. 411. See also W. Lahey, 
"Constitutional Adjudication, Provincial Rights and the Structure of Legal Thought in Late Nineteenth 
Century New Brunswick" (1990) 39 U.N.B. LJ. 185. 

284 Cairns lists Hodge v. The Queen (1 883) 9 A.C. 117; Liquidators of the Maritime Bank of Canada 
v. Receiver-General of New Brunswick [I8921 A.C. 437; A.G. Ont. v. Mercer (1 883) 8 A.C. 767 as being 
the "several key decisions [which] raised the status of the provinces". A. Cairns, "The Judicial Committee 
and Its Critics" (1971) 4 Can. I. Pol. Sci. 301 at 306. Risk notes that of the 125 federalism cases decided 
between 1867 and 1900 some are still well known. "Every Canadian lawyer, historian, and political 
scientist knows about Russell, Parsons. Hodge, and the Local Prohibition Reference." R.C.B. Risk, 
"Constitutional Thought in the Late Nineteenth Century" in W. Pue, ed., Glimpses of Canadian Legal 
History (Winnipeg: Legal Research Institute, 199 1) at 205. 

2BS A.G. Ont. v. A.G. Can. [I8941 A.C. 189 (P.C.). Although many constitutional studies give brief 
mention to bankruptcy law and the constitution there are two specialist works. A. Bohdmier, La Faillite en 
Droit Constitutionnel Canadien (Montrbl: Les Presses de 1' Universi t6 de Mon trdal, 1972); P. Carrignan, 
"La Compttence Ltgislative en Matiare de Faillite et d'Insolvabilit8" (1979) 57 Can. Bar Rev. 47. 
Boh6mier9s work is one of the few to give attention to the nineteenth century litigation leading up to the 
Privy Council decision. 

286 The literature on this subject is vast. See eg., A. Cairns, 'The Judicial Committee and Its Critics" 
(1971) 4 Can. J. Pol. Sci. 301; F. Vaughan, "Critics of the Judicial Committee of the Privy Council: The 
New Orthodoxy and an Alternative Explanation" (1986) 19 Can. J. of Pol. Sci. 495; M. Greenwood, "Lord 
Watson, Institutional Self Interest, and the Decentralization of Canadian Federalism in the 1890s" (1975) 9 
U.B.C. L.R. 244. For more recent scholarship which challenges the traditional centralist critiques of the 
Privy Council, see P. Romney, "The Nature and Scope of Provincial Autonomy: Oliver Mowat, the 
Quebec Resolutions and the Construction of the British North America Act*' (1992) 25 Can. J. Pol. Sci. 3; 
Vipond, Liberty and Community, supra note 247; P. Romney, "Why Lord Watson was Righty* in J. 
Ajzenstat, C a d i a n  Constitutionalism: 1791 to I991 (Ottawa: Canadian Study of Parliamentary Group, 
1992); P. Romney, "Constitutional Inadequacy" (1993) 8 Can. J. Law & Soc. 183; The literature is aptly 
referenced in B. Baker, 'The Province of Provincial Rights" (1995) 45 U.T.L.J. 77. 



In part, the absence of commentary may be explained by the fact that the 

Voluntary Assignments Case was not part of a protracted political battle between 

Macdonald and   ow at.'^' Macdonald never formally challenged Mowat on the issue and 

was content to allow the provinces to regulate the area in the absence of federal 

legislation. However, the lack of contemporary constitutional commentary does not mean 

that the issue was insignificant to creditors and merchants trading in the 1880s and 1890s. 

While the outcome of the other disputes had severe repercussions for the balance of 

power and the nature of federalism, creditors awaited with great eagerness the resolution 

of the bankruptcy and insolvency issue. For many, there was no other constitutional issue 

with real and tangible economic effects attached. Most participants in the economy were 

debtors or creditors in some form and watched impatiently as the jurisdictional question 

of bankruptcy stumbled its way through the 1880s and 1890s. By comparison, whether 

the provinces or the federal government could appoint Queen's Counsel could hardly 

have mattered. This Part examines the uncertainty caused by the Ontario Court of Appeal 

rulings and the impact of the Voluntary Assignments Case on banhuptcy law reform. 

In the late 1880s and early 1890s, the federal government came under increasing 

pressure to exercise its jurisdiction over bankruptcy and insolvency?8 The Journal of 

Commerce, for example, pointed out that at Confederation a great deal of emphasis had 

been placed on the need to abolish local customary laws. However, through its inaction, 

the federal government had allowed questions of "language, race and religion" to divide 

the various sections of the country. To this list, the Journal added cornmerciaf legislation. 

"Petty provincialism" in commercial dealings plagued the country: 

If we cannot have one civil law and one language for the whole country, we 
should at least have one commercial law and one criminal law and most of 
us were of the opinion that the wisdom of our statesman had secured these 

287 Mowat's Creditors' Relief Act and the Assignments Act were not the "cause of  much friction 
between Ottawa and Ontario. Romney, Mr. Attorney, supra note 280 at 260. 

288 "Bankruptcy" J. of Commerce (14 March 1890) 592. "The Dominion government has practically 
abandoned one of its chief prerogatives to the provinces." 



to us. Our commercial interests would certain1 
insolvent act applicable to all parts of the counth-y. 2& ... 

not suffer from an 

In an 1899 editorial the Journal commented on the state of provincial legislation: 

Recent legislation in insolvency matters in different sections of the 
Dominion has, we regret to say, developed traces of Provincial jealousy 
subversive to the principles of right and justice and directly at variance with 
the true spirit of confederation. Almost every Province in the Dominion has ' 
been cutting and patching at the various insolvent acts in such a way as to 
cause imitation and soreness and keep the country backward and divided. 
Instead of this, these petty inter-provincial business jealousies should be 
thrown to the wind and the general good of the country c~nsidered?~ 

Proponents of a uniform law pointed to the explicit wording in the B.N.A. Act 

granting the federal government jurisdiction over bankruptcy and insolvency. By way of 

contrast, provincial laws regulating insolvency were "enacted by an authority which is 

hampered by limitations and "It is worse than useless to leave the matter to 

be dealt with by the Local Legislatures, since their action is hampered alike by lack of 

sufficient powers and the absence of all precedents.92g2 

Why were there national customs, insurance, banking and railway statutes while 

insolvency matters had been abandoned to the provinces? The "underlying principle 

actuating the framers of the constitution was that all matters of general interest should be 

confided to our legislative power here, and surely there is no matter of such general 
9,293 interest as the subject of insolvency . 

289 "Bankruptcy Legislation" J. of Commerce (14 March 1890) 592. 

290 "Faulty Insolvency Legislation" J. of Commerce (19 April 1899) 655; "Faulty Insolvency 
Legislation II" J. of Commerce (26 April 1899) 693. See also, "Federal Insolvency Legislation" Monetary 
Times (6 October 1905) at 429,430. 

291 "Federal Insolvency Legislation" Monetary Times (6 October 1905) 429,430. 

292 "Bankrupt Laws" Monetary Times (3 December 1880) 640. 

House of Commons Debates (17 March 1898) at 2021, 2024. To achieve proper uniformity a 
national act has to work effectively with provincial legislation. Therefore this meant that the "best talent" 
from the provinces had to be consulted in the framing of the new national act. It was argued that the 
Insolvent Act of 1869 reflected the fact that it had been drafted by a Quebec lawyer and that in part it failed 



Given John A. Macdonald's strong views of federalism, one might have suspected 

that he would have supported the federal exercise of its bankruptcy and insolvency power 

and opposed provincial encroachment. However, the historical record reflects the fact that 

Macdonald used provincial jurisdiction as a reason to delay federal reform. In 1882, in 

private correspondence, Macdonald questioned whether a bill which provided only for 

the distribution of an insolvent's estate was "within the competence of the Federal 

~arliament"?~ In the House of Commons Macdonald questioned whether or not an 1883 

Bill was an "interference with property and civil rights?''g5 

Macdonald also used the constitutional question as a means of deflecting foreign 

pressure for federal reform. In 1884, he told a deputation fiom the London (England) 

Chamber of Commerce that "special difficulties were found to exist in Canada, owing to 

the concurrent powers of the Dominion and Local ~ e ~ i s l a t u r e s " . ~ ~ ~  Macdonald pointed 

out that the Federal Parliament had no right to interfere with provincial law affecting 

contracts save for the exception of the federal power over bankruptcy and insolvency. As 

the Federal Government had been unable to enact a federal law owing to its unpopularity, 

there was little action that could be taken as Parliament had no power to deal with 

preferences other than in a bankruptcy law. Therefore, preferences must be left to the 

provinces to regulate. The federal government was "powerless to deal with the subject 
,r 297 unless by the enactment of a general law of bankruptcy or insolvency . 

to take into proper account the different provincial regime in Ontario, New Brunswick and Nova Scotia. 
"Insolvency" Monetary Times (19 January 1883) 795. 

Letter of John A. Macdonald to W.J. Patterson, Montreal Board of Trade (24 February 1882) 
Macdonald Papers, PAC M G  26A, Vol. 21, Reel c-33, No. 664-666. 

295 House of Commons Debares (6 March 1883) at 1 19 (Macdonald). 

See report of meeting in 'cInsolvency Legislation" J. of Commerce (29 August 1884) 308. 

297 "Sir John A. Macdonald on Canadian Commercial Relations" undated clipping from The Times in 
Macdonald Papers, PAC MG 26A, Vol. 165, No. 67380-67381 (File dated 28 November 1885). 



Macdonald was aware of developments at the provincial level but chose not to use 

the disallowance power.298 The government was content to allow the judicial system to 

rule on the constitutional issue. The question of the validity of provincial legislation 

arose as early as 1869. In that year Nova Scotia amended a statute which provided for 

relief of insolvent debtors. John A. Macdonald, as Minister of Justice allowed the statute 

to stand despite the fact that it "would seem to be ultra vires". Macdonald referred to the 

fact that the case of The Queen v.  handle?^ had struck down a similar provision in 

New Brunswick. He was confident that if the question arose in Nova Scotia a similar 

result would be reached? 

The Minister of Justice's 1881 report on the Ontario Creditors ' Relief Act 

recommended that the power of disallowance not be used: 

Taking [the Creditors' Relief Act] section by section, much can be said in 
favour of the view that its provisions are within the legislative authority of 
the provincial legislature, but taking its effect as a whole, much can be said 
in support of the contention that it entrenches upon the subject of 
bankruptcy and insolvency .... 

However, several factors led the Minister of Justice to recommend against disallowance. 

First, there was doubt as to the constitutional issue. In particular, the Ontario statute 

expressly stated that there was no intent to interfere with federal insolvency laws. Further 

the Ontario statute was applicable to both solvent and insolvent debtors. If disallowance 

298 Under the B.N.A. Act, disallowance is, in the words of Vipond, "a sweeping veto power which 
gives the federal government an unqualified right to strike down or nullify any act of a provincial 
legislature within one year of its passage". Vipond, Liberty and Community, supra note 247 at 114. See in 
particular chapter 5 of Vipond's text and ss 56 and 90 of the B.N.A. Act. 

* (1869) 12 N.B.R. 556 (C.A.). 

Report of the Honourable Minister of Justice, approved by His Excellency the Governor-General 
in Councif (12 August 1869) in W.E. Hodgins, Dominion and Provincial Legislation: 1867-1895 (Ottawa, 
1896) at 472 on the validity of "An Act to Amend ch. 137 of the Revised Statures of Nova Scotia, Relief of 
Insolvent Debtors". Macdonald reached a similar conclusion with respect to an 1870 Nova Scotia statute 
"An Act to Improve the Administration of Justice". Report of the Honourable Minister of Justice, approved 
by His Excellency the Governor General in Council (23 September 1870) in W.E. Hodgins, Dominion and 
Provincial Legislation: 1867-1895 (Ottawa, 1896) at 475. 



was not used, "any person wishing to test the constitutionality of the Act in any of the 

courts, will be at liberty to do so". 

What perhaps is the most striking aspect of the report was the express 

acknowledgment that an additional factor in support of allowing the Ontario Act to stand 

was "the fact that the insolvency laws of the Dominion have been repealed"?01 In the 

absence of federal legislation, the federal government appeared to be quite content to 

allow provincial legislation to fill the void. Other provincial statues based on the Ontario 

Creditors' Relief Act were not disturbed.302 

In 1886, the Minister of Justice also recommended against the use of disallowance 

with respect to the Ontario Assignments Act. It was "more than doubtful whether it is 

within the legislative authority of the provincial legislature7'. However, as the issue was 

pending before the courts, the question could "be more conveniently settled in that way 

than in any other".303 Macdonald similarly refused to disallow other provincial statutes 

passed in Manitoba, Quebec and Nova Scotia despite the fact that there was "great doubt 

as to the authority of a legislature to enact such laws as these, as they are in the nature of 

Insolvent ~ c t s " . ~ "  

'O' Report of the Honourable Minister of Justice, approved by His Excellency the Governor-General 
in Council (1 1 March 188 1) in W.E. Hodgins, Dominion and Provincial Legislation: 1867-1895 (Ottawa, 
1 896) at 170. 

302 British Columbia legislation, "An Act to Abolish Priority of and Amongst Execution Creditors" 
was allowed to stand on the same basis. Report of the Honourable Minister of Justice, approved by His 
Excellency the Governor General in Council (27 July 1881) in W.E. Hodgins, Dominion and Provincial 
Legislation: 1867-1895 (Ottawa, 1896) at 1078. For the report on the Northwest Temtory Ordinance No. 
25, see Report of the Honourable Minister of Justice, approved by His Excellency the Governor General in 
Council (18 May 1894) in W. E. Hodgins, Dominion and Provincial Legislation: 1867-1895 (Ottawa, 
1896) at 1269. 

'03 Report of the Honourable Minister of Justice, approved by His Excellency the Governor-General 
in Council (24 February 1886) in W.E. Hodgins, Dominion and Provincial Legislation: 1867-1895 
(Ottawa, 1896) at 198. 

'04 Report of the Honourable Minister of Justice, approved by His Excellency the Governor-General 
' 

in Council in W.E. Hodgins, Dominion and Provincial Legislation: 1867-1895 (Ottawa, 1896) at 854. On 
Quebec and Nova Scotia legislation, see Report of the Honourable Minister of Justice, approved by His 
Excellency the Governor General in Council (25 February 1886) in W.E. Hodgins, Dominion and 
Provincial kgislation: 1867-1895 (Ottawa, 1896) at 312. Report of the Honourable Minister of Justice, 



As early as 1885 some predicted constitutional challenges to provincial 

legislation. In an circular dish'buted to Members of the Federal Parliament, the Resident 

of the Toronto Board of Trade urged the federal government to assume its jurisdiction 

over bankruptcy. Until national legislation was in place, he argued '%he estates of debtors 

are liable constantly to be swallowed up in a contestation involving appeals to the Privy 

Council to determine where the powers of local legislatures in dealing with civil rights 
enc 305 

In 1887, the provinces adopted a resolution at the Interprovincial Conference of 

premiers3" calling for an amendment to the British North America Act to expressly give 

to the provinces the necessary jurisdiction to enact insolvency legislation in the absence 

of any federal law. Such an amendment was required owing to the fact that it was 

"doubtful" how far the provincial jurisdiction extended but more importantly, it was in 

the "public interest that each province should be a liberty to deal with the matter subject 

to any federal law which may be thereafter enacted".307 

A Petition presented to the federal government, dated 7 March 1888 also indicated 

the uncertainty over provincial jurisdiction. The petition urged that a measure be passed 

to give each province "liberty to deal with the matter ... so that there may be no doubt as 

approved by His Excellency the Governor General in Council (26  arch 1885) in W.E. Hodgins, 
Dominion and Provincial Legislation: 1867-1895 (Ottawa, 1896) at 522. 

Henry Darling, Circular to Members of Parliament, reprinted in "Insolvency Legislation" J. of 
Commerce (1 1 May 1885) 645. Similarly, the Monetary Times also questioned the constitutionality of the 
Ontario legislation. "Bankruptcy Legislation" Monetary Times (20 March 1885) 1058; "Insolvencies in 
Canada" Monetary Times (2 July 1885) 13, 14. 

306 The 1887 conference adopted a series of resolutions on provincial grievances against Ottawa, 
including resolutions concerning the provincial view of sovereignty and disalIowance. See Cook, 
Provincial Autonomy, supra note 279 at 41-44. Romney, Mr. Attorney, supra note 280 at 257. 

307 Resolution 14, Premiers Conference Quebec 1887 as reported in Montreal Board of Trade Council 
Annual Reports, 45th AnnuaI Report 1887, PAC MG-28 III 44, Reel M-2804 at 13. The premiers also 
called for an assimilation of provincial laws to ensure consistency between the provinces. 



to the jurisdiction of the Provincial legislatures in legislating upon the subject in a 

thorough and comprehensive manner"." 

There were also some constitutional doubts about federal reform efforts of the 

1880s and 1890s. As discussed in Part I, a number of early federal reform proposals in 

the 1880s did not contain a discharge provision. The absence of a discharge provision 

made the Bills, according to some, beyond the competence of the federal government? 

The Monetary Times pleaded that the subject of bankruptcy law not be added to the 

growing list of questions of disputed j~risdiction.~'~ 

The constitutionality of federal bankruptcy legislation, however, could not have 

been seriously questioned. The validity of federal legislation had been upheld in a 

number of cases during the 1 870s." ' Furthermore, in 1 880 the Privy Council in Cushing 

v. Dupuy ruled that a provision in the Insolvent Act, which limited the right of appeals in 

Quebec to the provincial Court of Queen's Bench, was valid:"2 

It would be impossible to advance a step in the construction of a scheme for 
the administration of insolvent estates without interfering with and 
modifjbg some of the ordinary rights of property, and other civil rights, nor 
without providing some mode of special procedure for the vesting, 
realisation, and distribution of the estate, and the settlement of the liabilities 
of the insolvent. Procedure must necessarily form an essential part of any 

308 Macdomld Papers, PAC MG 26A, Reel C 1566, No. 63 1%. 

309 "Insolvency Legislation" J. of Commerce (28 December 1883) 609. 

3 10 "Jurisdiction over Insolvency" Monetary Times (17 April 1883) 180. The paper referred to the 
"existing craze ... in legal and constitutional circles, for disputing the respective jurisdiction of the Federal 
and legislative authorities". 

3" Crombie v. Jackson (1874) 34 U.C.Q.B. 575; Kinney v. Dudman (1876) 1 1  N.S.R. 19 (S.C.); 
R m e y  v. Hare (1877) 12 N.S.R. 4 (C.A.); Ex Parte Ellis (1878) 17 N.B.R. 593 (C.A.); In Re Killam 
(1 878) 14 Can. L.J. (N.S.) 242-243. 

Cushing v. Dupuy (1880) 5 A.C. 409 at 415, 416 (P.C.). Cushing v. Dupuy was followed in 
Beaussoleil v. Frigon (1880) 1 D.C.A. 70 (Que. C.A.) which ruled that federal jurisdiction over matters of 
bankruptcy included the right to modify civil procedure in each province. Beausoleil overruled an earlier 
Quebec decision, Fraser's Institute & More (1875) L.C. J .  133 which had held that s. 50 of the Insolvent 
Act of 1869 was ultra vires. 



law dealing with insolvency. It is therefore to be presumed, indeed it is a 
necessary implication, that the Imperial statute, in assigning to the 
Dominion Parliament the subjects of bankruptcy and insolvency, intended 
to confer on it legislative power to interfere with property, civil rights, and 
procedure within the provinces, so far as a general law relating to those 
subjects might affect 

Cushing, however, did not answer the question of how far provincial jurisdiction 

extended in the absence of a federal bankruptcy statute. As federal reform efforts 

stumbled, the larger constitutional question focused on the validity of provincial laws. 

It was not long before several Ontario Courts began to rule on the validity of the 

Act  Respecting Assignments and Preferences by Insolvent ~ersons."~ Early decisions 

upheld the constitutionality of the statute?'' In 1888, the Ontario Court of Appeal agreed 

to hear argument on four separate cases. The outcome of the case attracted national 

interest. While the Court of Appeal hearing was pending, Members of Parliament noted 

that the outcome could affect the eff~cacy of the 1887 Bill which relied on the provincial 

distribution mechanisms.316 

On 20 March 1888, the Ontario Court of Appeal added to the uncertainty by 

issuing a split decision on the four concurrent appeals (hereinafter referred to as 

3'3 The Supreme Court of Canada cited Cushing with approval in the 1883 case of Shields v. Peak in 
upholding s. 136 of the Insolvent Act of 1875: Shields v. Peak (1883) 8 S.C.R. 579 affirming (1881) 6 
O.A.R. 639 (C.A.) which affiied (1880) 31 U.C.C.P. 112 (Ont. H.C.) 

314 See eg. the early decisions of Brodiy v. Stuan (1886) 7 Can. L.T. 6; Clarkson v. Ontario Bank 
(1887) 13 O.R. 666. The Quebec Court of Appeal followed Broddy v. Stuart and Clarkson v. Ontario Bank 
in upholding the validity of a provision of the Quebec Code of Civil Procedure. See Parent v. Trudel 
(1887) 13 Q.L.R. 136 (Que. C.A.). Other provincial legislation had also been challenged and upheld. See 
McLeod v. Vroom [I8811 Tru. 131 (N.B.S.C.) where a New Brunswick court upheld the validity of the 
provincial Bills of Sale Act. See also Bleasdell v. Townsend (1883) 3 Can. L.T. 509 (Man. Q.B.); Johnston 
v. Poyntz (1 881) 2 R. & G. 193. 

315 The first case which tested the validity of the Ontario Statute appears to be Broddy v. Stuart (1886) 
7 Can. L.T. 6. A.H.F. Lefioy, 'The Privy Council on Bankruptcy" (1894) 30 Can. L.T. 182 at 184. The 
case was followed in the frrst instance in Clarkson v. The Ontario Bank (1887) 13 O.R. 666. 

3'6 See House of Commons Debates (4 May 1887) 35. 



CZarkson et. a ~ . ) . ) ' ~  All four cases dealt with the validity of An Act Respecting 

Assignments for the Benefit of Creditors. The Ontario legislation consisted of what 

Patterson J. referred to as "two branches"."' The first branch voided preferential 

transfers. The second allowed a debtor to voluntarily make an assignment to a named 

assignee for the benefit of creditors. Assets were distributed on a pro rata basis. 

Assignees were given the exclusive power to set aside preferences. Further, s. 9 provided 

that an assignment for the benefit of creditors took priority over all judgments and 

incomplete executions. No compulsory proceedings were available and debtors did not 

receive a discharge of their liabilities. A debtor could "only be discharged fiom his debts 

so far as his estate pays them. All the rest he will continue to owe."31g 

In each of the appeals, an insolvent debtor had made a preferential transfer to a 

creditor prior to making an assignment for the benefit of creditors. The assignees as 

plaintiffs challenged the preferences under the Ontario statute. The defendants, the 

recipients of the preference, argued that the Ontario legislation was ultra vires. The four 

Justices of the Court of Appeal were "equally divided on the point".320 Hagarty C.J. and 

Osler J. both held that the Act was ultra vires while Burton J. and Patterson were of the 

view that the statute was valid. 

Hagarty C.J. adopted a very broad view of the ambit of "bankruptcy and 

insolvency". The words, according to Hagarty C.J., "embrace the whole subject as to 

inability to pay debts" and the necessity to provide a fair means of distrib~tion?~' He 

3'7 ClarkSOnv.OntarioBank(l888)15O.A.R.166;Edgarv.CentralBankofCa~da (1888)15 
O.A.R. 196; Kennedy v. Freeman (1888) 15 O.A.R. 216; Hunter v. Drummer (1888) 15 O.A.R. 232; For 
a discussion of these cases, see "Is the Act Respecting Assignments for Creditors Constitutional?" 
Monetary Times (30 March 1888) 1221. 

3'8 Edgar v. Central Bank (1888) 15 O.A.R. 193 at 204. 

3'9 See Duncan, Bankruptcy in Canada, supra note 2 at 21-22 and eloquent description of the statue 

by Master Dalton in Union Bank v. Neville (1891) 21 O.R. 152 at 154. 

320 "Is the Act Respecting Assignments for Creditors Constitutional?Monetary Times (30 March 
1888) p. 1221. 

'*' Clarkmn v. Ontario Bank (1888) 15 O.A.R. 167 at 176. 



concluded that the Ontario statute was ultra vires even though it did not provide for 

compulsory proceedings or include a discharge. Osler J. agreed and stated that the release 

of a debtor's obligations was not an essential feature of the legislation: 

From a creditor's point of view, provisions of primary importance in any 
law dealing with the condition of insolvency, are those which concern the 
distribution of the debtor's estate, the prevention of unjust or hudulent 
preferences and the equitable adjustment of their own c ~ a i m s ? ~  

The views of Hagarty C.J. and Osler J. were entirely consistent with the contemporary 

view of bankruptcy law. Numerous reform Bills of the 1880s specifically excluded the 

discharge as many viewed the release of the debtor as an independent matter that was not 

necessarily linked to the distribution question? 

Further, Hagarty C.J. and Osler J. addressed the implications of allowing the 

provinces to regulate the area. Hagarty C.J. claimed that if the Act was valid each of the 

provinces could pass its own bankruptcy law. "This could have hardly been 

contemplated at confederation." To ensure uniformity in the disposition of debtors' 

assets "throughout the provinces so intimatdy connected in commercial relations," it was 

"natural" that the Dominion government have the exclusive right to legislate on the 

subject. According to Hagarty C.J. provincial statutes were incomplete and "piece 

r n e a ~ ? * ~  

Osler J. held that the Ontario legislation was not within the subject matter of 

property and civil rights because it controlled the rights of extra-provincial creditors. The 

Ontario legislation "directly affects the rights of all ... creditors in this or the other 

Ibid. at 173 (Hagarty C.J.), I92 (Osler J.) Hagarty relied on the fact that both England and 
Canada had enacted voluntary proceedings. Therefore, according to his argument, bankruptcy proceedings 
did not necessarily have to include compulsory proceedings. Hagarty omitted to note that voluntary 
proceedings had been abolished in Canada in 1875 and that all subsequent reform bills followed the 1875 
model. 

3" One commentator concluded that "Parliament might return to an ancient law .... If it chose to 
enact in Canada the Bankrupt Act of Henry VIII., which did not provide for the discharge of the bankrupt it 
might do so. The Act would be valid". See discussion in E.D. Amour, 'The Constitution of Canada: Part 
I" (189 1) 1 1 Can. L.T. 1 1 at 247. 

324 Clarkson v. Ontario Bank (1888) 15 O.A.R. 167 at 178,177, 182. 



provinces, or elsewhere". While using this fact to demonstrate a constitutional point, 

Osler J. echoed the numerous arguments of merchants who traded across provincial 

boundaries : 

If one object of an Insolvent Act be to insure uniformity in the distribution 
of the assets of the insolvent, it is not attained by legislation of this kind, 
under which, if within the competence of the local legislatures, the assets of 
the same debtor carrying on business in more than one province may be 
distributed upon as many different principles or systems as there are 
provincial Acts dealing with the question?z 

Patterson J. and Burton J. held that the specific provisions at issue in the appeal 

were intra viresT6 Both Justices, however, refbsed to rule on the constitutionality of s. 9, 

which provided that assignments took priority over judgments and  execution^.)^^ The 

split decision and the absence of a clear ruling on s. 9 left the law in a state of conhion 

and paralyzed M e r  legislative reform.328 

The Monetary Times correctly declared that the fact that the four courts of first 

instance had been in favour of the legislation meant that "for the present the weight of 

325 Clarkson v. Ontario Bank (1888) 15 O.A.R. 167 at 190, 193. While not referred to, the sentiment 
of Osler J. and Hagarty C.J. was perhaps best captured by Wurtele J. in an earlier case on the 
constitutionality of the federal Winding-Up Act. "It is therefore in the interest of the trade and commerce 
of the whole Dominion that there should be one unifonn law for all the provinces, regulating proceedings in 
the case of insolvent debtors, unrestricted in its operation by provincial boundaries; that it should be 
possible to obtain a national execution, and not merely a limited provincial one, against the estate of an 
insolvent debtor, who might hold property in several provinces, or transfer it from his own province into 
another." Dupont v. ta Cie de Moulin ( 1  888) 1 1 L.N. 225 at 227 (Ont. Superior Court). As authority, 
Weurtle J. relied on American sources including Wharton on Private International Law wherein Wharton 
stated that "Bankruptcy, according to the practise of those countries whose jurisprudence is based on 
Roman Law, is a species of national execution against the estate of an insolvent." Weurtle J. concluded 
that ''this definition gives the reason for the grant of power on this subject to Parliament". 

326 The Journal of Commerce described Patterson and Burton as "two of the weakest" judges on the 
court. "A General Insolvency Act9'J. of Commerce (3 July 1891) 17, 18. 

327 Edgar v. Central Bank (1888) 15 O.A.R. 193 at 200 (Burton J.), 216 (Patterson 3.). 

A. BohBmier, La Faillite en Droit Constitutionnel Canadien (Monukal: Les Presses de 
l'Universitt5 de Montdal, 1972) at 1 1 1. 



authority i s  in 

suggested that 

favour of the 

constitutional 

could no longer safely rely on 
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99 329 legislation . However, in a later editorial, the paper 

uncertainty extended to another Onbrio Act. Creditors 

the Creditors' Relief Act: 

There is an uncertainty about the matter which is harassing. Desirous 
though many merchants may be of taking proceedings under this Act for the 
distribution of certain debtor's estate they may very naturally hesitate to do 
so when they reflect upon the possibility of such action being nullified by 
some subsequent decision of the Supreme Court at Ottawa or the Privy 
Council of Great Britain .... 330 

While the country waited for a final resolution of the matter by a higher court, the interim 

was a "chaotic state of affairs, which assuming the Act to be ultra vires, allows the fmt- 

comer among claimants to be fnst ser~ed".)~' The Court of Appeal's 1888 decision 

created, according to the Journal of Commerce, "a state of chaos" and was a "grave 

scandal".332 

ED. Annou, Toronto lawyer and editor of the Canadian Law Times, concluded 

that "in Ontario the law is in an unsatisfactory state .... The leading decision [Clarkson et 

al.] shows such a difference, such a variety of opinion, that it seems hopeless to reduce 

the different expressions of opinion to any definite form."333 The article, written before 

the Voluntary Assignments Case, captured the sense of constitutional uncertainty: 

329 "Is the Act Respecting Assignments for Creditors Constitutional?" Monetary Times (30 March 
1888) 1221. See comment to this effect in Union Bank v. Neville (1891) 21 O.R. I52 at 158 (C.A.). 

330 "The Creditors' Relief Act" Monetary Times (4 May 1888) 1365. The Ontario Court of Appeal 
later in obiter stated that the ability of Ontario to enact such legislation was not doubted. See In Re 
Assignments and Preferences Act (1893) 20 O.A.R. 489 at 500 (C.A.). 

33 1 "The Creditors' Relief Act'' Monetary Times (4 May 1888) 1365. See also "The Creditors' Relief 
Act--Is it Constitutional?Monetary Times (7 May 1880) 1321. As soon as the Creditors' Relief Act was 
proposed in 1880, "[a] question has been mooted very freely in both commercial and legal circles ... 
whether this act ... is constitutional?'The article stated that the strongest argument in favour of the law's 
validity was that it fell within the provincial jurisdiction of the "administration of justice". 

332 "A General Insolvency Act" J. of Commerce (3 July 1891) 17, 18. 

333 E.D. Armour, "The Constitution of Canada: Part I" (1891) 11 Can. L.T. 1 1 at 244. As to Armour, 
see R.C.B. Risk, "Constitutional Scholarship in the Late Nineteenth Century: Making Federalism Work" 
(1996) 46 U.T.L.J. 427 at 430-431,447. 



The ninety first section of the Act assigns to Dominion Parliament power to 
make laws respecting banlcntptcy and insolvency; but recent Ontario 
decisions have, by their net results, though with grave differences of 
opinion, allowed the Provincial legislatures such a large measure of power 
respecting the administration of insolvent estates that for the resent the 
jurisdiction to deal with the subject must be deemed concurrent. 3g 

The Journal of Commerce also expressed concern. The conflict of opinion in the 

Ontario Courts appeared to have "set aside" a "most important prerogative of 

Parliament". While the constitutional "deadlock exists it is futile to make any appeal to 

Parliament to pass a general insolvent Act for the whole Dominion". The Provinces, 

'cfiom a jealous regard for their supposed rights, would seek to veto any such The 

Journal of Commerce concluded that the federal government was ''bound to protect and 

maintain its own honour and dignity by securing such a decision fiom the Privy Council 

as would ratify the plain intention of the B.N.A. Act". The exclusive jurisdiction of the 

federal government was "so free from ambiguity" that the Journal of Commerce 

predicted that "if a case were ever taken to the Privy Council the whole difficulty as to 

bankruptcy legislation would be far on the way to 

Even after the split decision in Clarkson et al., in 1888 the Minister of Justice 

concluded that disallowance ought not to be used against the amended Assignment Act. 

Despite the fact that two justices had upheld the validity of the provincial statute and that 

further appeals might confirm this view, the Minister of Justice declined to act. He 

concluded that the Act was "undergoing a discussion before the Courts of Ontario, and 

334 ED. Armour, "The Constitution of Canada: Part r' (1891) 11 Can. L.T. 11 at 149. On the 
intention of the framers to provide exclusive jurisdiction over bankruptcy and insolvency, see "A General 
Insolvency Act" J. of Commerce (3 July 1891) 17. 

335 "A General Insolvency Act" J. of Commerce (3 July 1891) 17, 18. 



pending a decision7' he did not advise the exercise of the disallowance power?37 

Clarkson et d. , however, was only the first step in a lengthy judicial debateP8 

In 1891, the Ontario Court of Appeal added to the confiuion by declaring s. 9 of 

the Ontario Act ultra vires in Union Bank v ~evi11e.3" The provision interfered with the 

normal execution process as the assignment for the benefit of creditors took priority over 

all incomplete executions. In first instance, Master Dalton upheld the validity of the 

Ontario provision. He noted that the purpose of the Assignment Act  combined with the 

Creditors ' Relief Act was "to secure the body of creditors against the rapacity of some of 

their own On appeal, Galt J. held the Act was ultra vires. It was "plain that 

the provisions are to have effect only in cases of insolvent debtors or persons on the verge 

of in~olvenc~'~."~ The Journal of Commerce reported that the decision made "confbsion 

worse c o n f o ~ n d e d ' ~ ~  while the Monetary Times advised that after the decision "it will be 
,9343 unsafe for insolvents to rely on the provisions of that statute . 

337 Report of the Honourable Minister of Justice, approved by His Excellency the Governor General 
in Council (1 June 1888) in W.E. Hodgins, Dominion and Provincial Legislation: 1867-1895 (Ottawa, 
1896) at 204. The constitutionality of provincial legislation was also being tested in Manitoba where the 
Manitoba Court of Appeal upheld the validity of the Manitoba assignments legislation: Stephens v. 
McArthur (1890) 6 Man. L.R. 496 (C.A.). 

338 A. BohBmier, La Faillite en Droit Constitutionnel Canadien (Montreal: Les Presses de 
I'Universit6 de Mont&al, 1972) at 1 1 1. 

339 Union Bank v. Neville (1891) 21 O.R. 152 (C.A.). 

340 Ibid at 156 (Master Dalton). 

"' Ibid at 161 (C.A.). 

342 "A General Insolvency Act*' J. of Commerce (3 July 1891) 17; For comment, see Letter of E.B. 
Greenshields, President of the Montreal Board of Trade to Editor of J. of Commerce (1 1 January 1893) in 
"Bankruptcy Legislation" in J. of Commerce (20 January 1893) 101. Bohemier argues that "cette dhision 
jCtait donc un doute grave sur la validit6 du statut ontarien". A. Bohkmier, La Faillite en Droit 
Constitutionnel Canadien (Montdal: Les Presses de l'Universit6 de Montr6al. 1972) at 1 13. 

343 "Assignments for the Benefit of Creditors*' Monetary Times (25 August 1893). The article pointed 
out the steps required to be followed in order to create a common law assignment. 



To c h i @  the matter, the Ontario government referred the following question to 

the Court of ~ p ~ e a l . *  

Had the Legislature of Ontario jurisdiction to enact the 9th section of the 
Revised Statutes of Ontario, c. 124, and entitled, 'An Act Respecting 
Assignments and Preferences by Insolvent ~ e r s o m . ? ~ ~  

In a 2-1 decision (with Osler J. expressing no opinion? the Court of Appeal concluded 

that s. 9 was ultra vires. For Hagarty C.J. s. 9 could not be separated from the balance of 

the legislation. Relying on his opinions in Clarhon et al., Hagarty C.J. found no reason 

to alter his view that the legislation was invalid. Burton J., who had previously reserved 

on the validity of s. 9 held the provision to be ultra vires. But the Court of Appeal 

decision did not settle the matter. The Canadian Law Times indicated that "no doubt the 

case will not end here". Many anticipated an appeal to the Privy ~ o u n c i l . ~ '  

The Ontario Court of Appeal had issued three separate rulings on the matter. 

Clarkson et al had been a split decision, while both Union Bank v. Neville and In Re 

Assignments and Preferences Act held that s.9 of the Ontario statute to be ultra vires. The 

outcome of the appeal to the Privy Council was anything but certain. The Canadian Law 

Times optimistically predicted that the Assignment and Preferences Act as well as the 

Creditors ' ReliefAct would be struck down."8 The files of the Department of Justice on 

the appeal to the Privy Council illustrate not only a confised state of affairs but also a 

desperate sense of urgency to end the constitutional uncertainty. 

Oliver Mowat enacted legislation in 1890 which allowed the Ontario government to refer 
constitutional matters to the Ontario Court of Appeal. The decisions were appealable to the Privy Council. 
See Romney, Mr. Attorney, supra note 280 at 275. 

" In Re Assignments and Preferences Act. section 9 (1893) 20 O.A.R. 489 (C.A.). For a brief 
reaction to this case, see ''The Assignments Act" (1893) 13 Can. L.T. 125. 

Osler had previously upheld the legislation in Clarkson et al. In the reference, Osler said that Tor 
reasons given by him on a former occasion, he did not feel called on to answer a question submitted in this 
way". See Re Assignments and Preferences Act s 9 (1 893) 20 O.A.R. 489 at 499. 

347 ''The Assignments Act" (1893) 13 Can. L.T. 125. 



The Court of Appeal in the reference case issued its opinion on 9 May 1893. 

Three days later, the Ontario Attorney-General wrote to the Minister of Justice indicating 

the pressure the provincial government was under and the need for a quick resolution of 

the matter.Mg A letter to the Department of Justice asked that the solicitors representing 

the federal government in England request an immediate hearing and decision in the 

case?0 However, by November of 1893 the matter still had not been resolved and 

Ontario explained why they wanted a quick resolution: 

... it is of great public importance to get a decision of the Privy Council at 
the earliest possible day. I understand that merchants and persons in 
business are looking very anxiously for it, and are in perplexity &om the 
doubts which exist. I understand that the profession are also expressing like 
anxiety, because in the present unsettled condition of the question involved, 
they do not know how to advise their cliend5' 

According to Lefioy, "perhaps no decision of the Judicial Committee has been awaited 
9 ,  352 with more interest, at all events in the profession . 

However, there was more at stake than constitutional principle."53 While 

constitutional theory lay at the heart of the matter, the ruling had dire consequences for 

numerous creditors and merchants. This constitutional dispute involved more than elites 

349 Department of Justice Files, PAC RG13, Vol. 2374, File 198/1893, letter dated (12 May 1893). 

350 Ibid (20 May 1893). 

35' Ibid. Letter to Mr. Christopher Robinson, from the Attorney-General of Ontario (3 November 
1893). See also letter to Department of Justice from Attorney-General of Ontario in response to a federal 
request for a delay. 'There was great pressure for an immediate decision amongst merchants and lawyers." 

352 A.H.F. Lefroy, "The Privy Council on Bankruptcy" (1894) 30 Can. L.J. 182. 

353 For constitutional scholars the stakes may have been limited to the issue of federalism. See R.C.B. 
Risk, "Constitutional Scholarship in the Late Nineteenth Century: Making Federalism Work" (1996) 46 
U.T.L.J. 427 at 449. 



asserting theory in what Vipond calls a "process of cultural self defintion"? "Real 

lobbyists and litigantsyy, in the words of Blaine Baker, had a stake in the outcome.3s5 

The Privy Council finally agreed to hear argument on 12 and 13 December 1893. 

The federal government took the position that it had made a deliberate decision not to 

have a bankruptcy and insolvency system. The provincial legislation attempted to reverse 

the decision and was in defiance of the Dominion Parliament. The Provincial legislation 

was not something "ancillary to a system which the Dominion might have prescribed". 

Rather what the province had done was to declare that ''laws shall exist in the province 

which the Dominion has decided ... shall not exist".356 

Edward Blake argued the appeal for the Ontario Attorney-General. Blake had 

earlier been the federal Liberal Minister of Justice and had presided over the amendments 

to the Insolvent Act  of1875 and was one of the leading Canadian constitutional lawyers 

in the post-Confederation generation."7 His argument and exchanges with the bench 

were reprinted in 1894 "as a further slight contribution to the discussion of the 

Constitution AC~"."~ Blake raised a number of constitutional arguments but more 

importantly, he made the members of the Privy Council aware of the practical 

implications of the ding. 

The central question, however, for Blake was not just the meaning of "bankruptcy 

and insolvency" but rather the meaning of those terms in the absence of federal 

legislation. The earlier Privy Council case of Cushing v. Dupuy had expressly stated that 

3" R. Vipond, Liberty and Community, supra note 279 at 9. 

355 B. Baker, "The Province of Post-Confederation Rights" (1995) 45 U.T.L.J. 77 at 86. 

356 A.G. of Ont. v. A.G. for Can. [1894] A.C. 189 at 194 (P.C.). For a further discussion of the federal 
government's argument, see A.H.F. Lefroy, "The Privy Council on Bankruptcy" (1893) 30 Can. L.J. 183. 
Lefioy based his summary on "a careful study of the transcript from the shorthand notes of the argument". 

357 R. Vipond, Liberty and Community, supra note 247 at 51. Blake argued some of the major 
constitutional case of the late nineteenth century. 

358 The Insolvency Case in the Privy Council, Argument of Mr. Bloke for the Appellant (Toronto: 
Bryant Press, 1894) Archives of Ontario, Blake Papers, MV 266 C2 Box 128, Env. 35 [hereinafter 
Argument of Blake in the Insolvency Case]. 



the B.N.A. Act "intended to confer on [the federal government] the power to interfere 

with property and civil rights, and procedure within the Provinces, so far as a general law 

relating to those subjects might affect themes9 While Gushing seemed to carve out a 

great deal of potential for federal interference in provincial matters, for Blake the larger 

the area created for the federal power, "the more essential that it is that you should keep 

free the hands of the Local Legislature" to deal with property and civil rights until the 

federal power was exercised. "The more ample the power you assign to the Dominion 

Parliament to meddle with the sphere of the Local Legislahue. ..the more important it is 

to decide that at any rate until Parliament chooses to act the other Legislature shall not be 

disabled fiom acting."3' According to Blake the federal government urged an 

interpretation that would prohibit the provincial legislature fiom interfering while the 

Dominion was idle. This construction "would lead to obscurity and confusion and 

paralysis the moment it was adopted". It would "paralyze the action of the one 

Legislature without any attempt on the part of the other Legislature to act".'61 

Blake painted a contrasting image of the two branches of government. The federal 

government had not enacted any legislation since 1880. Further "there has never since 

been any attempt to pass any fjresh law". He stated to the Privy Council that it was 

unlikely that any federal legislation "will soon pass"?" 

The constitution provided two mechanisms for federal action. First, the federal 

power of disallowance could have been used to prevent the provincial law from coming 

into force. Second, the Dominion government, "having determined upon the policy of 

Bankruptcy and Insolvency for themselves", could at any time intervene and pass federal 

359 Cushing v. Dupuy at 415-416. 

Argument of Blake in Insolvency Case, supra note 358 at 20-21. 

36' Ibid. at 8.20. 

362 Ibid at 4, 5. Blake did not mention the numerous federal private member bills that had been 
debated throughout the 1880s and the early 1890s. Nor did Blake note that a year earlier, the then Prime 
Minister Abbott, had announced a new government initiative. 



legislation which would have put into abeyance the provincial statute. As neither option 

had been exercised, Blake characterized the Dominion attitude as: 

acting a little like the dog in the manger; they will not act themselves. They 
will not take the food; nor do they propose to allow that it shall be obtained 
by anybody else." 

Provincial steps, by way of contrast, had remedied an urgent situation created by 

the repeal in 1880. It was in this context, that "the Local Legislature came to act" and 

passed the Creditors' Relief Act which provided for a rateable distribution of the debtor's 

assets. However, the legislation was defective in that "the evils of preferences 

continued". Ontario took the additional step of enacting the legislation which was the 

subject matter of the Provincial legislation had attempted to cure the "great 

evils" created by the repeal in 1880 such as the "game of grab" whereby individual 

creditors obtained unequal distributions. The federal policy of repeal, Blake told the 

English bench, bore "very hardly ... on foreign creditors and interfered with the general 

credit and interests of the 

On the more specific question of whether the provincial law was a bankruptcy 

statute, Blake limited his definition of bankruptcy and insolvency to a "procedure 

compellable by creditors" which enabled assets to be distributed on a pro rata basis. 

Blake added that the terms also encompassed a provision providing for a discharge. 

363 Ibid at 1 1. 

364 Ibid. at 16-17. Blake's position was consistent with the Ontario correspondence earlier forwarded 
to the Department of Justice prior to the appeal. The Attorney General's Office had urged the federal 
government to inform the Privy Council that the Ontario Act in question was: "The only substitute for a 
Bankruptcy or Insolvency Law which this province has and that in consequence of the difference of opinion 
in the various sections of the Dominion, the Government has hitherto been unable to frame a law which the 
Canadian Parliament is prepared to adopt," Letter to Department of Justice from Attorney-General of 
Ontario (20 May 1893) Department of Justice Files, PAC RG13, Vol. 2374, File 198/1893. 

365 Argument of Blake in Insolvency Case, supra note 358 at 16. 



Logically, as the Ontario statute did not provide for either compulsory proceedings or a 

discharge, it could not be viewed as coming within the federal power?a 

On this definitional point, the Privy Council adopted Blake's argument in part?67 

Lord Herschell delivered the opinion for the ~ o a r d ? ~  Lord Herschell concluded that 

assignments for the benefit of creditors had long been known under the common law and 

were independent of any system of bankruptcy and insolvency legislation. The validity of 

an assignment under the provincial law did not depend on the insolvency of the assignor. 

While Lord Herschell stated that it was not necessary to define what was covered 

by "bankruptcy and insolvency" under s. 91, nevertheless, he concluded that there were 

certain common features to a11 systems of bankruptcy and insolvency: 

But it will be seen that it is a common feature to all systems of bankruptcy 
and insolvency to which reference has been made, that the enactments are 
designed to secure that in the case of an insolvent person his assets shaIl be 
rateably distributed amongst his creditors whether he is willing that they 
shall be distributed or not?' 

Voluntary provisions were only an alternative. Counsel for the Attorney-Genera1 for 

Canada could not point to any "bankruptcy or insolvency legislation which did not 

366 Ibid. at 9-13. Blake appears to have drawn his argument from Broddy v. Stuart (1886) 7 Can. L.T. 
6 at 7 wherein Amour J. in upholding the validity of the Ontario Act, stated, "Besides how can it be said 
that this Act deals with insolvency when there is no compulsory liquidation, no enforced taking of a 
debtor's estate from him for distribution among creditors, no proceedings in rem , and no discharge of the 
debtor." 

367 It was also obvious to the counsel representing the federal government who had the difficult task 
of writing to his client after the Privy Council had reserved that "there can be no doubt from the course of 
remarks through the hearing that the decision will be in favour of the province". Department of Jusrice 
FiZes PAC RG 13A2 Vol. 2374, File 19311892. Letter (15 December 1893) to Department of Justice from 
Bompas, Bischoff, Dogson et al. Lefroy also noted that Blake, "carried the members of the Board with him 
throughout" except for his argument that a discharge was an essential feature of bankruptcy law. See 
A.H.F. Lefroy, 'The Privy Council on Bankruptcy " (1894) 30 Can. LJ. 182 at 184. 

368 Others present were Lord Watson, Lord MacNaghten, Lord Shand and Sir Richard Couch. 

369 A.G.ofOnt.v.A.G.forCm.[1894]A.C.189,200(P.C.). 



involve some power of compulsion 

the creditors?70 

by process of law to secure" to secure distribution to 

Having found that compulsory proceedings were an essential element of a 

banlauptcy and insolvency, the provisions of the provincial statute, "elating as they do to 

assignments purely voluntary, do not infringe upon the exclusive legislative power 
r, 371 conferred upon the Dominion Parliament . 

The Privy Council also ruled that the federal b&ptcy and insolvency power 

might necessarily include the regulation of matters within the provincial jurisdiction. The 

conclusion was consistent with the Privy Council's earlier ruling in Gushing: 

They would observe that a system of bankruptcy legislation may frequently 
require various ancillary provisions for the purpose of preventing the 
scheme of the Act from being defeated .... Their Lordships do not doubt 
that it would be open to the Dominion Parliament to deal with such matters 
as part of bankruptcy law, and the provincial legislature would doubtless be 
then precluded from interfering with this legislation inasmuch as such 
interference would affect the bankruptcy law of the Dominion Parliament. 

Without federal legislation, it was open to the provinces to regulate those ancillary 

matters. The absence of federal legislation clearly influenced the decision of the Privy 

~ouncil:~" 

370 Ibid. See J. Honsberger who argues that "bankruptcy must mean more than this as the function of 
compulsion upon the debtor is already performed through the ordinary writs of execution and other writs 
and procedures in aid of execution". J. Honsberger, "The Nature of Bankruptcy and Insolvency in a 
Constitutional Perspective" (1972) 10 Osgoode Hall L.J. 199 at 206. See also A. Bohemier, La Faillite en 
Droit Constitutionnel Canadien (Montx'hl: Les Presses de 1'Universid de Mont&l, 1972) at 122-124. 

37' A.G. of Ont. v. A.G. for Can.. [I8941 A.C. 189,200 (P.C.). 

' Hogg argues that the Privy Council was "explicitly influenced by the absence of any federal 
legislation". P. Hogg, Constitutional Law of Cartcuia 2" d. (Toronto: Carswell, 1985) at 25-13. Hogg 
states in the context of general principles, "courts do occasionally make reference to the absence or 
presence of such laws, and it seems likely that in practice they are sometimes influenced in favour of the 
validity by the failure of the other jurisdiction to act". at 15-34. Risk notes that in the argument in the 
Local Prohibition Case, which was decided in 1896, Lord Werschell "spoke often about federalism, 
especially about the value of diversity and of permitting the provinces to make their own choices in the 
absence of any dominion legislation.. .". See Risk, "Canadian Courts Under the Influence", supra note 279 
at 729. 
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But it does not follow that such subjects, as might properly be treated as 
ancillary to such a law and therefore within the powers of the Dominion 
Parliament, are excluded fkom the legislative authority of the provincial 
legislature when there is no bankruptcy or insolvency legislation of the 
Dominion Parliament in existence.373 

For constitutional scholars, the importance of the ruling was the clear statement of 

the federal power. For Lefkoy, writing in 1894, the importance of the decision was the 

Privy Council's observation that the federal government might by way of ancillary 

provisions deal with the effect of executions that would be otherwise within the 

competence of the provinces. This interpretation, according to Lefioy, carried out "the 

intention of the framers of the [British North ~merica]'Act]". The case according to 

Lefkoy was one of the "frrst instances of the Dominion Parliament 'scoring' before the 

Privy council"? 

However, what mattered more to creditors was the fact that the Privy Council had 

not invalidated the provision of the Ontario statute. Further, the finding that that the 

provinces could continue to regulate ancillary matters in the absence of a federal law had 

a substantial impact on the direction of banlauptcy reform. The decision, contributed to 

the continued growth of provincial regulation and removed the immediate need for 

federal reform. 

The decision actually preceded the introduction of the 1894 federal reform Bill. 

On the first reading of the Bill, the government admitted in reply to a question that it had 

not yet received an official copy of the decision and did not have any further somat ion  

than the brief press reports.'" By the next time the Bill came up for debate, Members of 

Parliament quoted lengthy passages fiom the decision.'76 Once the tenor of the decision 

became known, it spelled the end for the federal Bill. It was urged that federal reforms be 

- - -- 

373 A.G.ofOnt.v.A.G.forCm..[1894~A.C.189,200(P.C.) 

374 A.H.F. Lefroy, 'The Privy Council on Bankruptcy" (1894) 30 Can. L.J. 182 at 186,190,193, 

375 Debates of the Semte (3 April 1894) at 97. 

376 Debates of the Senate (17 April 1894) at 246-247 (Scott). 



delayed for at least another 12 months to allow provinces to enact legislation in 

accordance with the decision of the Privy 

After the Voluntary Assignments ~ a s e ~ ~ ~  attention in Parliament shifted to the 

ability of the provinces to regulate the matter. The special needs,)?g or "the peculiar 

circumstances which may locally exist" could be accommodated by provincial 

legislation.380 

For instance, in the east there may be circumstances c o ~ e c t e d  with the 
trade of the country which might require a different enactment for the 
legislation required on the ~acific?' 

The interests of all were best served by the provinces exercising their jurisdiction over 

property and civil rights.382 

In 1895, the decision of the Privy Council was used to oppose the re-introduction 

of a national insolvency Bill in the Senate on the basis that the provincial reform path 

should be allowed to continue?" Charles Tupper, Canada's High Commission to 

England and later the Prime Minister who led the Tories to defeat in 1896, told the British 

Empire League on 4 December 1895 that "the recent decision of the Privy Council ... 

3n Debates of the Senate (17 April 1894) at 233. 

Charles Tupper, "Canadian Insolvency Legislation" Report of Meeting of British Empire League 
(4 December 1895) at 5. 

House of Commons Debates (17 April 1894) at 239. 

38' House of Commons Debates (17 April 1894) at 239. 

3R2 Debates of the Senate (17 April 1894) at 239 (McClelan). 

383 See Debates of the Senate (29 May ,1895) at 15 1. 



seems to have had the effect of stimulating local legislation on insolvency"?" New 

Brunswick enacted preference legislation in 1895 followed by Nova Scotia in 1 898?85 

The election of Laurier in 1896 further strengthened the provincial cause. Laurier 

restored the tradition of federal non-involvement and allowed provincial reforms to take 

their natural course?86 By 1899 Laurier's government was systematically tracking the 

evolution of provincial legislation. The Canadian Minister of Justice instructed 

memoranda to be prepared on: 

the provisions of the laws of each Province relating to the distribution of 
assets of persons who are practically insolvent, pointing out in what regard 
the laws of any one province fail to make complete provision for such 
distribution, what Provinces, if any give a preference to any class of 
creditors, and what remedy a general insolvent law would afford which may 
not be adequately afforded by Provincial legislation at the present timeY7 

The Laurier administration was determined to prove that provincial legislation 

was adequate. In 1902, W.S. Fielding, the Minister of Finance, (and former premier of 

Nova ~cotia)"' wrote to Charles Fitzpatrick, the Minister of Justice, and inquired as to 

384 Charles Tupper, "Canadian Insolvency Legislation" Report of Meeting of British Empire League 
(4 December 1895) at 6. 

385 See note 33 and accompanying text. 

386 Laurier's government was more sympathetic to the provincial cause and his cabinet included three 
former Liberal Premiers, Oliver Mowat of Ontario, W.S. Fielding of Nova Scotia, and Andrew Blair of 
New Brunswick. See Cook, Provincial Autonomy, supra note 279 at 45. Miller argues that Mowat had 
limited influence on the Laurier administration. See C. Miller, "Mowat, Laurier and the Federal Liberal 
Party" in D. Swainson, ed., Oliver Mowat's Ontario (Toronto: Macmillan, 1972). Laurier's cabinet also 
included David Mills, leading provincial political thinker, who served as Minister of Justice from 1897 to 
1902. See M. Greenwood, "David Mills and Co-ordinate Federalism 1867-1903" (1977) 16 U.W.O. L.R. 
93. One editorial accused Laurier of equalling Macdonald's skill of dodging difficult issues. The real 
cause of delay was the "inveterate tendency of Canadian politicians to shillyshally, to weigh this vote 
against that, to temporise, and to put off doing anything as long as they possibly can". 'The Insolvency 
Fiasco" Dry Goods Review (May 1898) in Laurier Papers, MG 26, Vol. 75, Reel c-756, No. 23342. 

387 Department of Justice Papers, PAC RG 13, VoI. 2310, FiIe 23/1902. 

388 Fielding earlier as leader of the Liberals in Nova Scotia had called for a repeal of the union and 
' 

attended the 1887 Premiers Conference. See Cook, Provincial Autonomy, supra note 279 at 35. 
Greenwood describes Fielding's policy as premier of Nova Scotia as seconding the Mowat version of the 



the state of provincial law. In his letter, Fielding referred to prior British complaints 

about cases where English creditors had "suffered severelyy' in the Maritime provinces. 

Since that time, Provincial legislation respecting preferential assignments, 
&c., has, I think, largely, if not wholly, removed the diffkulty. My 
impression is that the Provincial laws now cover the ground pretty firlly?" 

Laurier used the pending reforms in the provinces as the reason for bowing out of 

the field.3w In 1898, in response to the introduction of another private members' 

bankruptcy Bill, Laurier referred to the superior state of Quebec provincial law respecting 

insolvency. He argued that if other provinces followed then there would be no need for 

the federal government to legislate in the area?99' By 1903, with provincial reforms 

firmly entrenched, there was no reason to press on with endless debates at the federal 

level. Laurier ended the debate on the 1903 Bill with a statement that left the matter 

clearly to the provinces: 

but since the matter has been brought to the attention of the House, most of 
the provinces have amended their laws with regard to insolvent estates and I 
understand that these are now pretty satisfactory except in one or two 
provinces. It is to be hoped that the provinces themselves will attend to this 
kind of legislation, and adopt laws of such a character as to be acceptable."92 

constitution. M. Greenwood, "Lord Watson, Institutional Self Interest and the De-Centralization of 
Canadian Federalism in the 1890s" (1975) 9 U.B.C. L.R. 244 at 246. 

' ~ 9  Letter of W. S. Fielding to Charles Fitzpatrick (19 February 1902) Department of Justice Papers, 
PAC RG 13, Vol. 231 1, File 1 1711902. 

390 In the Journal of the Can. Bankr. Assoc. it was reported that, "it did not meet with any 
countenance or support from Government, for the alleged reason that the Provincial Acts are satisfactory". 
President's Address to Eighth Annual Meeting of the Can. Bankr. Assoc., 25-26 October 1899, (1899- 
1900) J. of Can. Bankers' Assoc. 1 13. 

39' House of Commons Debates (17 March 1898) at 2032. In fact his Minister of Trade and 
Commerce, Richard Cartwright later used the efforts of the provinces as a reason why the Government was 
not pressing the matter. See House of Commons Debates (1 April 1898) at 2929. In 1899, Laurier refused 
to move on federal refonn as progress had been made in Nova Scotia and New Brunswick. See House of 
Commons Debates (17 May 1899) at 3254. 

392 House of Commons Debates (18 May 1903) at 3256. The House of Commons voted 74 -42 
against the reform Bill. 



The ruling in Voluntary Assignments did not preclude federal action. Conversely it 

clearly stated the wide ambit of the federal bankruptcy and insolvency power. The 

decision, however, did offer the federal government a choice. By upholding the validity 

of the Ontario statute and enabling the provinces to regulate ancillary matters in the 

absence of federal law, the ruling permitted the federal government to maintain the status 

quo of non-involvement. After 1903, no fiuther bankruptcy reform Bills were debated at 

the federal level until 1 9 1 8. 

Conclusion 

Between 1880 and 1903 it was not certain whether federal or provincial 

legislation would prevail in the regulation of insolvent debtors. ARer repeal of the 

Insolvent Act Parliament continued to debate a series of reform bills. Similarly the 

provinces also began to introduce legislation which attempted to ameliorate the effects of 

repeal. However, provincial legislation was slow to emerge and many regions tolerated 

preferences until the end of the century. The inadequacy of provincial legislation in 

many respects kept pressure on Parliament to re-enter the field. Boards of Trade 

continued to draft reform bills throughout this period in the absence of government 

interest. The slow pace of provincial legislation and the failure of all federal reform bills 

can be explained by a number of factors. 

The discharge continued to be controversial. Early in the period, there was little 

consensus over the need for a discharge and several bills specifically excluded the 

provision. The debate again pitted notions of individual responsibility against 

forgiveness, but there was an eventual recognition that the discharge had an effect on 

creditor interests. For example, supporters of bankruptcy law, while appealing to the 

importance of releasing a debtor fiom the burden of debt, also argued that the discharge 

would encourage debtor co-operation, reduce fraud and thereby enhance creditor 

collection efforts. After 1885 most federal bills included a discharge provision. 

However, the sentiment that a debtor had a moral obligation to repay debts remained 

strong and there was little consensus that a discharge was beneficial. 



The tension between local and distant creditors continued to be an important 

factor during this period. Repeal had severe economic implications for distant and 

foreign creditors who were disadvantaged by the common law race to the assets and the 

toleration of preferences. National creditors appealed to the sense of Canada's new 

emerging nationhood as the nineteenth century came to a close. Foreign creditors, 

equally frustrated by the absence of legislation, made numerous pleas for reform. The 

federal government remained intransigent despite the pressures for reform, and a number 

of provinces left debtors and creditors to the scramble of the conunon law. Provincial 

delay and the absence of federal legislation must be explained by the benefits available to 

local creditors under the common law. Claims of a new national economy continued to be 

premature as local and rural markets played an important role in late nineteenth century 

Canada. 

However, a similar conclusion was also reached in chapter 5 to explain the repeal 

of the federal bankruptcy legislation in 1880. Some might argue that by 1903, economic 

change might have been sufficient to support a national law. The pleas of foreign 

creditors, the rising cost of credit and reduced trade opportunities must have provided 

Parliament with very strong reasons to embark on a reform program. However, if there 

were signs of a new national economy, a further factor prevented reform. The debates 

took place within the context of federalism. 

Constitutional law played a significant role in the evolution of bankruptcy and 

insolvency law between 1880 and 1903. Constitutional uncertainty, particularly between 

1886 and 1894, inhibited reforms both at the federal and provincial level. Once the Privy 

Council ruled in 1894, it was open for the remaining provinces to put reforms in place. 

After 1903, no further bankruptcy Bills were debated in Parliament until 191 8. 



Appendix 1 

Federal Reform BilIs 1880-1903 
1880 (2nd Sess., 4th Parl,) 

Bill 10 1 To provide for the Distribution of the Assets of Imolvent Debtors 

1882 (4th Sess., 4th Parl.) 

Bill C-136 To Provide for the Equitable Distribution omolven t  Estates 

Bill C- 137 For the Discharge of Past Insolvents 

1883 (1st Sess., 5th Parl.) 

Bill C-8 To Provide for the Discharge of Past Insolvents 

Bill C-9 For the Equitable Distribution of lmolvents 'Estates 

Bill C-99 To Provide for the Distribution of the Assets of Imolvent Traders 

1884 (2nd Sess., 5th Parl.) 

Bill C-71 To Provide for the Distribution of the Assets of Imolvent Debtors, 

Bill C-79 For the More Equitable Distribution of insolvents ' Estates 

1885 (3rd Sess., 5th Parl,) 

Bill C-4 To Provide for the Distribution of Assets oflnsolvent Debtors, 

Bill C-32 Respecting Insolvency 

Bill C-33 For the More Equitable Distribution of Insolvent Estates 

Bill C-34 For the Discharge of Past Insolvents 

1886 (4th Sess., 5th Parl.) 

Bill C-93 To Provide for the Distribution of the Assets of Insolvent Debtors, 

Bill C-7 1 For the Discharge of Insolvent Debtors whose Estates have been Distributed 

Rateably Among their Creditors 

1887 (1st Sess., 6th Pari.) 

Bill C-9 For the Discharge of Insolvent Debtors whose Estates have been Distributed 

Rateably Among the Creditors 



1894 (4th Sess., 7th Parl.) 

Bill S-C Respecting Insolvency, 

Bill C- 1 52 Respecting Insolvency 

1895 (5th Sess., 7th Parl.) 

Bill S-A Respecting Insolvency 

1898 (3rd Sess., 8th Parl.) 

Bill C-84 Respecting Insolvency 

1903 (3rd Sess., 9th Parl.) 

Bill C-5 3 Respecting Insolvency 



CHAPTER 7 

Reform Achieved: The Bankruptcy Act of 1919 
Introduction 

The Bankruptcy Act of 1919, in the words of one author, was "a very radical 

change in the relationship of debtors and creditors".' The legislation marked the 

reassertion of the federal government's jurisdiction over b&ptcy and insolvency and 

ended a near forty-year absence from the field? The Act of 19 19 would remain in force 

for the next thirty years and set the h e w o r k  for much of twentieth century Canadian 

bankruptcy law? The Canadian Law Times proclaimed that the new Bankruptcy Act was 

"certainly an event in Canada's legal l~istory".~ 

The Act of 191 9 contained several important provisions that improved upon 

provincial legislation. In addition to creating uniformity, the legislation allowed creditors 

1 F.G.T. Lucas, "The New 'Bankruptcy Act"' (1920) 40 Can. L.T. 668. 

2 The 1919 Act was Canada's first federal bankruptcy statute since the repeal of the Insolvent Act in 
1880. For a discussion of the Insolvent Acts of 1869 and 1875 and the repeal in 1880, see chapter 5. For a 
discussion of the evoIution of provincial legislation and the numerous failed reform efforts between 1880 
and 1903, see chapter 6. 

3 The next major revision of bankruptcy law occurred in 1949. Can. S. 1949, c. 7. One author 
called the 1949 Act a "reprise of the 1919 Act". J.M. Ferron, "The Bankruptcy Court and Administration 
in Ontario" (1990) 24 L. Soc. Gaz. 130 at 131. The Tasse Report, written in 1970, states: "The present 
Bankruptcy Act, enacted in 1949, is based upon the Bankruptcy Act of 1919 which in turn was based upon 
the Bankruptcy Act of England, first enacted in its present form in 1883". Report of the Study Committee 
on Bankruptcy and Insolvency Legislation (Canada, 1970) at xiii. [Hereinafter Tasst Report]. Jacob Ziegel 
notes that although the 1919 Act has been amended many times, "the 1919 Canadian Bankruptcy Act still 
provides the conceptual framework for the current Bankruptcy and Insolvency Act". See J. Ziegel, 
"Canada's Phased in Bankruptcy Law Reform" (1996) Am. Bankr. L.J. 383. 

4 "Editorial: Bankruptcy" (1920) 40 Can. L.T. 546. The editorial proclaimed the historic event 
despite the fact that "the enactment is purely a copy or transcript of the latest English Bankruptcy Act". 
Nineteenth century federal legidation was largely forgotten with one source incorrectly claiming that "the 
first Canadian act was adopted in 1919". United States Senate, Strengthening of Procedure in the Judicial 
System: Report to the President on the Bankruptcy Act and Its Administration in the Courts of the United 
States (72d Cong., 1 Sess., Senate Document) at 65. Other studies also have seem to have forgotten about 
the nineteenth century InsolventActs. See eg., M. Priest & A. Wohl, "The Growth of Federal and 
Provincial Regulation of Economic Activity, 1867-1978" in W. T. Stanbury, ed., Government Regulation 
Scope, Growth, Process (Montreal: The Institute for Research on Public Policy, 1980) 69 at 119. 



to initiate compulsory bankruptcy proceedings, and permitted formal composition 

proceedings. More importantly, the new federal legislation allowed debtors to apply for a 

discharge and obtain a release of their debts. This chapter examines the period 1903 to 

19 19 and offers an explanation of why federal legislation re-emerged after a long 

absence. In addition it examines why the discharge came to be accepted as an essential 

part of the legislation. It considers economic change in the context of federalism and the 

emergence of the regulatory state.' 

Bankruptcy law re-emerged as a national issue largely as a result of the numerous 

economic changes that had occurred since the turn of the century. If the American 

Bankruptcy Act of 1898 represented the maturation of American capitalism, the Canadian 

~~?Zkruptcy Act of 1919 also followed significant economic change? Chapters 5 and 6 

demonstrated that the national economic vision may have been premature in the 

nineteenth century. Localism, the dominance of rural markets and personal credit 

relationships were important factors that explained the unpopularity of national 

bankruptcy legislation and the ultimate demise of the Insolvent Acts of 1869 and  1875. 

By 1914, however, there were increasing manifestations of the transformation of the 

Canadian economy. The "Great Boom of 1900-1913" saw rapid urbanization and 

industrialization on an unprecedented scale. National manufacturing companies emerged 

and large retail department stores began to dominate Canada's central cities. 

Transcontinental rail links forged inroads into new markets.? New national interest 

5 Broad economic change may influence policy direction over time. Yet the federal character of the 
state may have an autonomous influence on policy choice. Additionally, the law itself may have an 
independent role to play in that law reform may depend on the innovations known to lawyers. English 
bankruptcy law was a significant influence. On the interplay between macroeconomic change and state 
structures, see L. Dodd, & C. Jillson, "Conversations on the Study of American Politics: An Introduction" 
in L. Dodd & C. Jillson eds., The Dynamics of American Politics (Boulder: Westview, 1994) 1 at 10. On 
the influence of law, see Alan Watson, "Legal Change: Sources of Law and Legal Culture" (1983) 13 1 U. 
Penn. L. Rev. 1121 at 1154 and D. Horowitz, 'The Qur'an and the Common Law: Islamic Law Reform 
and the Theory of Legal Change" (1994) 42 Amer. J. of Comp. L. 233 at 250-252. 

6 Compare R. Sauer, "Bankruptcy Law and the Maturing of American Capitalism" (1994) 55 Ohio 
St. L.J. 291 

7 The term Great Boom is used in R. Bothwell, I. Dmmmond & J. English, Canada 1900-1945 
(Toronto: University of Toronto Press, 1987) at 55-83. The genera1 economic changes are discussed in 
more detail below. 



groups emerged to demand uniform commercial legislation. Federal bankruptcy 

legislation could no longer be delayed in an expanding national market. 

Further, credit relationships had become less dependent upon character as newer, 

more depersonalized, forms of credit emerged. Failure became more acceptable as 

society began to recognize that certain factors beyond the debtor's control could lead to a 

downfall. A discharge for honest debtors therefore became more acceptable. 

The acceptability of the discharge may on one level represent a transformation of 

values. The discharge was no longer perceived as an evil, as in the nineteenth century, 

but it was proclaimed as a necessary form of business regulation. The new acceptability 

of the discharge, however, also reflected the underlying interests of creditors who 

demanded reform. The Bankruptcy Act  of 1919, while it enabled debtors to obtain their 

discharge, had Iittle to do with concepts of debtor rehabilitation. Canada opted for a 

discharge because it met the legal needs of the credit community. Provincial legislation 

did not adequately deal with debtors. The absence of compulsory proceedings and the 

lack of a discharge created collection difficulties for creditors as debtors often engaged in 

deceptive conduct. Creditors came to accept the necessity of the discharge as a means of 

improving the standard of debtor conduct and a way to enhance their collection efforts. 

The Canadian Credit Men's Trust Association (CCMTA), an organization that 

represented various authorized trustees operating under the provincial assignment 

statutes, was well placed to recognize the needs of creditors and the Bill reflected their 

influence. The conservative English provisions provided the ideal solution and the 

CCMTA's solicitor, who drafted the Bill, closely followed the English model. 

The Act of 1919 cannot be explained entirely by reference to the path of 

economic development. Other factors influenced the timing of the legislation. 

Federalism continued to play a role.* The division of powers and the ability of the 

8 The importance of constitutional structures as a factor that impedes reform has been recognized by 
others. Cony argues that "The division of constitutional authority into ten separate spheres naturally puts 
difficulties in the way of governmental action, affecting our economic and social relationships, which 
stubbornly refuse to be compartmentalized". J.A. Cony, The Growth of Government Activities Since 
Confederation (Ottawa, 1939) at 6. Other regulatory matters were also subject to jurisdictional dispute 
arising from the federal nature of the constitution which made it "more difficult to regulate". See C.D. 
Baggaley, The Emergence of the Regulatory State in Canada 1867-1939 (Ottawa: Economic Council of 
Canada, 1981) at 205. 



provinces to regulate voluntary assignments and the administration of debtors' estates 

constrained reform at the national level even after the economy began to move in a 

national direction? The Privy Council decision in 1894, which upheld the validity of the 

Ontario Assignments Act, contributed to the growth of provincial regulation of debtor- 

creditor matters and removed the immediate need for federal reform legislation until after 

the turn of the century. However, the War provided the federal government with an 

opportunity to re-assert its authority over the field. Bankruptcy reform coincided with an 

unprecedented growth of federal regulation during the war. 

Part I of this chapter examines the legislative history leading up to the emergence 

of a new bankruptcy Bill in 19 1 8 and further considers some of the relevant provisions of 

the Banhptcy  Act of 1919. Part I1 focuses on the numerous economic factors that 

explain the re-emergence of bankruptcy law as a national issue and why the discharge 

became acceptable in 191 9. Part 111 discusses the relevance of federalism and the growth 

of the regulatory state. 

I Legislative History 
A The Drflculties with Provincial Legislation 
By 1903 provincial regulation of debtor-creditor matters was well established.'' 

Provincial legislation shared several common elements. Under provincial statutes, 

debtors made voluntary assignments to authorized trustees who liquidated the debtors' 

assets for the benefit of the creditors. The authorized trustee, appointed by the provincial 

government, acted under the supervision of creditors. No court applications were 

required during the liquidation." The legislation prohibited unjust preferences and 

9 On the influence of institutions and their effect on poiicy development, see D. Emst, "Law and 
American Political Development 1877-1938" (1998) 26 Rev. Am. Hist. 205; D. B. Robertson, "History, 
Behaviouralism, and the Return to Institutionalism in American Political Science" in E. H. Monkkonen, 
ed., Engaging the Past: The Uses of History Across the Social Sciences (Durham: Duke University Press, 
1994) at 113; K. Thelen and S. Steinmo, "Historical Institutionalism in Comparative Politics" in S. 
Steinmo, K. Thelen and F. Longstreth, eds., Structuring Politics: Historical Institutionalism in 
Comparative Analysis (Cambridge: Cambridge University Press, 1992) 1. 

10 See chapter 6. 

11 The best overview of the provincial system can be found in 0. Wade, "Insolvency Including 
Assignments and Winding Up Proceedings under the Dominion and Ontario Winding Up Acts" (1919-20) 



abolished priority between execution creditors. Authorized trustees distributed the 

debtor's assets on a pro rata basis. However, provincial law did not provide for a 

One of the largest organizations of authorized assignees or trustees to emerge 

under the provincial regimes was the Canadian Credit Men's Trust Association 

(CCMTA)." Several defects in the provincial assignment Acts led the CCMTA to 

demand new legislation.I4 The CCMTA identified at one of its meetings "four defects or 

omissions" in the provincial legislation: 

Firstlv, the lack of uniformity relating to insolvency laws in Canada; 
secondlv, the absence of machinery for compelling an insolvent debtor 
under certain circumstances to turn over to a trustee for creditors his 
property for pro rata distribution among creditors (involuntary bankruptcy); 
thirdly, the ratification by the court of composition and extension 
agreements when approved by a certain majority of creditors (say 75 per 
cent) thereby binding the minority, and fourthl~, the right of an honest but 
unfortunate debtor to obtain his discharge. l5 

The listed defects had significant consequences for creditors. For example, the 

9 Can. Chart. Acct. 167. See also J. Honsberger, "Bankruptcy Administration in the United States and 
Canada" (1975) 63 Cal. L. Rev. 1483 at 1530. 

12 There were constitutional difficulties with provincial legislation providing for compulsory 
proceedings or a discharge. In A.G. of Ont. v. A.G. for Canada [1894] A.C. 189 at 200 the Privy Council 
stated, "In reply to a question put by their Lordships the learned counsel for the respondent were unable to 
point to any scheme of bankruptcy which did not involve some power of compulsion by process of law to 
secure to the creditors the distribution amongst them of the insolvent debtor's estate." Counsel for Ontario 
had argued that the provincial legislation did not interfere with federal jurisdiction as it did not contain a 
discharge provision. 

13 TassB Report, supra note 3 at 16. 

14 The CCMTA originally demanded uniformity in provincial legislation, but later sought federal 
legislation. Their four stated defects could not have been remedied by provincial amendments. See infra 
note 142. 

IS "Proposed Bankruptcy Act" Monetary Times (1 September 1917) 14. As to uniformity, see Letter 
to Canadian Bankers' Association from CCMTA (14 November 1916), Canadian Bankers' Association 
Papers, Can. Bankers' Assoc. Archives, (87-536-01, Legislative Reports from Council). The letter to the 
Bankers* Association claimed that "greater uniformity of laws would foster and develop a better national 
spirit and make for a greater nation". See also A.C. McMaster, "The Canadian Bankruptcy Act" (1912-13) 
2 Can. Chart. Acct. 236 at 238. 



lack of a compulsory provision in provincial legislation prevented a creditor fiom forcing 

a debtor to turn over his or her assets? The most significant defect in provincial 

legislation was the inability of the debtor to obtain a discharge.'' The absence of a 

discharge created collection problems for creditors. To avoid creditors, debtors traded in 

the name of their wife or behind the name of a company or took the dramatic step of 

leaving the country.'* Debtor misbehaviour led to a growing acceptance on the part of 

creditors that some legislative reform was required.'' 

B The New Federal Bankruptcy Bill 
Like many previous bankruptcy Bills, the 1919 Act originated in the private 

sector. The CCMTA originally sought the assistance of the Canadian Bar Association to 

draft uniform assignment acts for submission to the provinces.20 However, the CCMTA 

16 The exception to this statement was the province of Quebec. See H.P. Grundy, 'The Bankruptcy 
Act" (Address to the Toronto Bankers' Educational Association, 1 1  May 1920) (1919) 27 J. of Can. 
Bankers* Assoc. 426 at 427. See also G. T. Clarkson, "The Bankruptcy Act9* (1920-21) 10 Can. Chart. 
Acct. I54 at 155. 

17 J. Honsberger, b'Bankruptcy Administration in the United States and Canada" (1975) 63 Cal. L. 
Rev. 1515 at 1530. 

18 A.C. McMaster, "The Bankruptcy Act" (1912-13) 2 Can. Chart. Acct. 236 at 237. One author 
summarized options available to debtors under the provincial regime. Debtors had the option of leaving the 
country, carrying on business in the names of their wives, forming companies, awaiting the Statute of 
Limitations, or obtaining releases from those creditors who were willing to grant them. See J. Bicknell, 
'The Advisability of Establishing a Bankruptcy Court in Canada*' (1913) 33 Can. L.T. 35 at 44. 

19 The specific problem of creditors being defrauded by transfers between spouses is discussed in 
Lori Chambers, Married Women and Properv Law in Victorian Ontario (Toronto: Osgoode Society, 
1997) at 148-165. The introduction of the Married Women's Property Act 1884 enabled a wife to manage, 
encumber and dispose of property. With the introduction of this regime, "husbands and wives could 
transfer property fiom a liable to a non-liable spouse, misrepresent who actually owned what property, and 
evade debts with impunity". Chambers at I I. 

U) Resolution of CCMTA attached to letter of CCMTA to CBA (5 July 1916) CBA Papers PAC M G  
28 I 169 [hereinafter CBA Papers]. See also Minutes of Annual Meeting of the Canadian Bankers' 
Association (9 November 1916) in Minute Book I, C a d i a n  Bankers' Association Papers, Canadian 
Bankers' Association Archives. In response to the CCMTA request, the CBA's President advised the 
CCMTA that insolvency had been discussed at the first annual meeting of the CBA and that the matter had 
been referred to its Quebec committee. Letter of James Aikins to CCMTA (6 July 1916). For other 
correspondence of the CBA discussing the CCMTA, see letter of James Aikins to R.C. Smith (7 July 1916); 



was concerned that legislation drafted by the CBA would not protect the CCMTA's 

interests?' Thus the CCMTA retained H.P. h d y ,  a solicitor fi-om Winnipeg, and 

"instructed him to draft a Bill based on creditor control and retaining the essential 

feahues of the provincial assignment acts"." Grundy explained his retainer: 

The subject has been discussed at the meetings of the Legislative 
Committee and the National Council of the Association during the past two 
years and finally at its last Legislative Committee meeting the writer was 
requested to undertake the work of drafting an Act which would give the 
commercial interests of Canada the benefit of the usual provisions in similar 
acts of other countries as to 'involuntary banlauptcy' and the 'discharge of 
an honest debtor', ,but would on the other hand eliminate the heavy expense 
and delays complained of by the commercial interests in England, United 
States and Australia. 23 

Grundy prepared a memorandum for the CCMTA outlining the principles of his 

proposed Bill which provided for uniformity, involuntary bankruptcy, composition 

proceedings and a discharge.24 He presented his draft Bill to the Minister of Justice on 21 

Letter of Smith to Aikins (1 3 July 1916); Letter of CCMTA to James Aikins (16 September 1916) CBA 
Papers.  The Quebec Committee of the CBA presented an interim report on 26 April 1917. It 
recommended compulsory bankruptcy, assignee as officer of the court, uniformity and the recognition of 
provincial laws of privileges and hypothecs. However, it was not prepared to make a recommendation on a 
discharge. "It is urged that such a clause is in fact confiscatory in its nature and contrary to sound 
principle." See Quebec Council of CBA, "Insolvency Legislation" (26 April 1917) Jacobs Papers PAC 
MG27 rn VOI. 1, NO. 152 at 153. 

2 1 "In 1917 the Canadian Bar Association drafted an Act which was not satisfactory. Mr. Grundy 
was then asked to draft an Act." "Proposed Bankruptcy Act" Monetary Times (5 April 1918) 14. 

22 Tasst5 Report, supra note 3 at 16. A United States government report also includes a section on 
the history of Canadian Bankruptcy Legislation. See Thayer, "Report on Bankruptcy Administration in 
Canada" in Administration of Bankrupt Estates House Committee hint,  7 1st Congr., 3d Sess., 193 1, 146- 
147. The larger report became known as the Donovan Report and subsequent references will be to the 
Donovan Report. Garrison, "Donovan Bankruptcy Report: A Summary of Its Findings and a Discussion of 
Certain Criticisms" (1930) 16 ABA J. 493; "The Donovan Report on the Bankruptcy Administration" 
(1930) I 6  ABA J. 431. 

23 Letter of H.P. Grundy to James Aikins (15 January 1917) CBA Papers. Grundy, not wanting to 
alienate the potentially powerful ally in the CBA, added that his clients "would greatly appreciate the active 
support and assistance of the Canadian Bar Association and the Provincial Bar Associations in this matter". 

24 Two different forms of the memorandum are reprinted in the following sources. "Bankruptcy 
Legislation: Credit Men's Proposed Legislation and Recommendations" Monetary Times (9 March 1917) 



June 19 17= and later sent a detailed eleven-page letter explaining the provisions of his 

  ill. 26   ow ever, the government did not take any action during 1917.~~ 

S.W. Jacobs, a Member of Parliament who had been studying bankruptcy reform 

for the Liberal Party, introduced the Bill the following yea?8 as a non-government 

measure." All members of the government expressed support for the Bill and agreed to 

appoint a Special Committee. However: 

it was not the intention to allow the bill to become law this Session. What 
was desired was that members of the public interested in such a measure 
should thus have an opportunity this year to become familiar with its terms 
and at a later session if the draft measure proved agreeable to the financial 
interests generally it might become law. 30 

22; "Federal Bankruptcy Legislation: Reasons Given Before CCMTA why there Should be a Dominion 
Bankruptcy Act" (1916- 1917) 6 Can. Chart. Acct. 282. 

25 "As requested by the Honourable Arthur Meighen, I enclose you herewith a copy of the Credit 
Men's Journal containing a draft Bankruptcy Act which I have prepared during the winter months at the 
request of the CCMTA." Letter of H.P. Grundy to C.J. Doherty, Minister of Justice (21 June 1917) 
D e p a m n t  of Justice Papers, PAC RG13 A2 Vol. 213, File No. 1081. 

26 Letter of Grundy to Doherty, Minister of Justice (13 July 1917) Depattment of Justice Papers 
PAC RG13 A2 Vol. 213, File No. 1074-1092. 

27 Letter of C.J. Doherty to Henry Detchon, Manager of the CCMTA (21 September 1917). The 
Minister of Justice personally wrote to the General Manager of the CCMTA to advise that the government 
would not be able to take action during that session. See also Letter of Doherty to Grundy (25 June 1917); 
Letter of Doherty to Grundy (1 7 July 1917) Department of Justice Papers, PAC RG13 A2 Vol. 108 I .  

28 House of Commons Debates (27 March 1918) at 205. For a brief biographical note on Jacobs, see 
Wallace, ed., MacMillan Dictionary of Canadian Biography, 4th ed. (Toronto: 1977). 

29 The Liberal Party appointed a sub-committee of its National Advisory Committee in 1916, to 
"study and report upon the question of ... adopting a Federal Insolvency Law". S.W. Jacobs was appointed 
as chair of the sub-committee. Letter of National Liberal Advisory Committee to S.W. Jacobs (3 January 
1916) Jacobs Papers, PAC MG27 IU C3 Vol. 1 No. 1. Jacobs asked the committee members to acquaint 
themselves with the laws of Great Britain, France and the United States. See Letter of Jacobs to A.R. 
McMaster (7 January 1915) Jacobs Papers, PAC MG27 IU C3 Vol. 1 No. 12. A meeting of the Liberal 
Committee was scheduled to be held on 18 July 1916, at Laurier's office to discuss committee work; 
however, no reports or synopsis of the meeting could be located. See letter of National Liberal Advisory 
Committee to Jacobs (19 June 1916) Jacobs Papers PAC MG27 III C3 Vol. 1 NO. 1 15. 

30 Canadian Bankers' Association Circular No. 3L (12 April 1918); Meeting of the Executive 
Council of the Canadian Bankers' Association (19 March 1918), Minute Book 11 Executive Council, 
Canudian Bankers' Association Papers, Canadian Bankers' Association Archives. 



On 10 April 1918, the House of Commons appointed a Special Committee to 

review the   ill.)' The Special Committee heard from wholesalers, retail trade 

associations, accountants, commercial travellers, bankers and lawyers. However, 

Parliament decided that before the Bill could be resubmitted the government "should 

have expressions of opinion fkom other bodies which had not been represented on the 

delegations heard'':'2 At the conclusion of the hearings, the Special Committee 

recommended that the Bill be reprinted for distribution b'amongst the public libraries and 

the industrial, commercial, fmancial and legal bodies of the ~ountry".)~ The Bill was 

allowed to stand until the foIlowing session. With his clients concerned as to whether 

any action would be taken on the committee report, Grundy sent an urgent telegram to 

Jacobs asking if the House of Commons had adopted the committee's recommendation to 

reprint and widely distribute the ~ i 1 1 . ~  Jacobs assured Grundy that much interest had 

been expressed in the Bill and that it looked "as if [at the] next session it will go through 

as one of the first measures".3s 

3 1 House of Commons, Special Committee on Bill No. 25, Respecting Bankruptcy PAC RG14 87- 
881146 Wallet on Bankruptcy at 12 April 1918 [hereinafter "Special Committee on Bankruptcy"]. 

32 S.W. Jacobs, "The Proposed Bankruptcy Act," (Address to the CBA, 1918) (1918) 3 Proceedings 
of the CBA, 164 at 165. A typewritten copy of the speech can also be found in Jacobs Papers, PAC MG27 
III C3 Vol. 11, No. 3914. The transcripts of the Special Cornminee on Bankruptcy, ibid are available for 
the following groups: Retail Merchants' Association of Canada (17 April 1918); Commercial Travellers' 
Association (primarily concerned over the definition of the employees' preferred claim and whether 
commission earned would be excluded) (21 April 1917); Institute of Chartered Accountants (many 
technical amendments were suggested; recommended that trustees be members of their Institute) (27 April 
1918). A large number of letters supporting the Bill were located in the Department of Justice Papers, 
PAC RG13 A2 Vol. 221, File No. 735. All but the letter from Clarkson come from the Western provinces, 
predominantly Winnipeg. E.C. Clarkson & Sons Trustees, 6 April 1918 (Interviewed G ~ n d y  who was "in 
charge of the Bill for the promoters. I am wholly in favour of this Bill"). 

33 House of Commons Journals (10 May 1918) at 239. 

34 Telegram of Grundy to Jacobs (15 May 1918) Jacobs Papers, PAC MG27 111 C3 Vol. 1, No. 237. 
"Would you kindly see that the same is not overlooked in the final rush." See also Letter of Grundy to 
Jacobs (17 April 1918) Jacobs Papers, PAC MG27 III C3 VoI. 1, No. 238. 

35 Letter of Jacobs to Grundy (23 May 1918) Jacobs Papers PAC MG27 IlI C3 Vol. 1, No. 239. 
Jacobs' personal papers contain a number of letters regarding the Bankruptcy Bill. See Letter of Robert 
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war-time Union government, led by Robert Borden, introduced the 

Bill on 6 March 191 9 and the House debated second reading on 28  arch? 
However, the debate was suspended and weeks passed without any activity on the Bill. 

Word leaked out that the government was considering shelving the Bill, with one source 

claiming it was due to the opposition of the banks." Grundy's response, although 

invoking the national interest, indicated more strongly his client's disappointment over 

the potential defeat of their privately drafted Bill. Grundy wrote to Jacobs: 

I have heard some rumours that the Government may not have the time to 
put through the Act at this session, and if such is the case the parties whom I 
represent will be very greatly disappointed. They have spent a lot of time 
and money getting the Act into shape, and it is a measure which will be of 
great benefit to Canada, and they feel, I know, that the measure should be 
pressed through. '' 

In closing his letter to Jacobs, Gnmdy.suggested that Jacobs see some of the ministers in 

order to save the ~ i11 . )~  Some "agitation from without" such as a resolution from the 

CCMTA was also required.40 

Stuart, Public Accountant (29 March 1918) Vol. 1, No. 179; Letter of Ewart, Scott, MacLaren and Kelly 
(Ottawa Law Firm inquiring on behalf of different wholesale merchants) (5 April 1918) Vol. 1, No. 192; 
Letter of Editor of Sanitary Engineer (1 April 1918) Vol. 1, No. 196; Letter of Peter Ryan, Registrar, 
Toronto (10 April 1918) Vol. 1, No. 206; Letter of A.C. Sutton (solicitor representing Vancouver Board of 
Trade) (23 April 1918) Vol. 1, No. 216; Letter of Canadian Lumbermen's Association (enclosing resolution 
in favour of the Bill) (26 April 1918) Vol. 1, No. 221; Letter of F.R. Russell (representing Wholesaler's 
Section of the Board of Trade) (3 May 1918) Vol. 1, No. 226; LRtter of Retail Merchants' Association of 
Canada (6 May 191 8) Vol. 1, No. 228. 

36 House of Commons Debates (6 March 1919) at 229 and (28 March 1919) at 991. The Union 
coalition was formed in 1917 and confirmed in winter election of that year: R. Brown & R. Cook, Canada 
1896-1921: A Nation Transformed (Toronto: McClelland & Stewart, 1974) at 272-273[hereinafter Brown 
& Cook, A Nation TransfonnedJ 

37 "I hear from a source somewhat high up that there is just a possibility that the Bill may not go 
through. Sinister influences, which I have reason to believe are connected with the Banking Federation, are 
apparently at work and unless we make a determined effort the Bill may not go through this session." 
Letter of S.W. Jacobs to L. Garneau (1 1 April 1919) Jacobs Papers, PAC MG27 ID C3 Vol. 2, No. 395. 

38 Letter of Grundy to Jacobs (8 April 1919) Jacobs Papers, PAC MG27 III C3 Vol. 1, No. 387. 

Letter of Jacobs to Grundy (17 April 1919) Jacobs Papers, PAC MG27 III C3 Vol. 2, No. 388. 



Grundy additionally represented the Toronto Board of Trade in the "'deputation 

which waited this morning [25 April 19191 on the Solicitor General regarding the 

Bankruptcy Act ... and strongly urged that an effort be made to have the Bill passed at the 

present session7'.d' Grundy noted that he did not believe that the Bill would pass unless 

""strong pressure is brought to bear not alone upon the Government but on the Members 

of Parliamentyy. He suggested a joint resolution of the Toronto and Montreal Boards of 

Trade be forwarded to the government and urged that the Boards at once notify their 

members by wire that the legislation should be passed!2 Debate resumed in the House of 

Commons on 1 May 191 9. The Bill passed later that year and came into effect on 1 July 

1 920.~~ 

C The Bankruptcy Act of 1 9 1 9 ~  
The Bankruptcy Act of 1919 was an improvement not only upon provincial 

legislation, but also on the earlier more limited nineteenth century Insolvent Acts of 1869 

and 1875. The legislation provided a scheme to collect and distribute the assets of the 

debtor and enabled debtors to receive a discharge for the fmt time in nearly forty years. 

The legislation addressed a number of the original concerns of the CCMTA. 

4 1 Letter of H.P. Grundy to Secretary of the Toronto Board of Trade (25 April 1919) Toronto Board 
of Trade Papers, PAC MG28 HI 56 Vol. 235, File Bankruptcy 1918-1936. 

42 Ibid. See Resolution of Montreal Board of Trade (14 May 1919) attached to letter of same date to 
Jacobs, Jacobs Papers, PAC MG27 III C3 Vol. 2, No. 5 14. 

43 In accordance with s. 98, the Bankruptcy Act was to come into "operation at a date to be named by 
proclamation of the Governor in Council". The Bankruptcy Act of 1919 s. 98. The proclamation, dated 31 
December 1919, stated that the Act was to come into force on 1 July 1920. "A Proclamation", 31 
December I919 reproduced in The Bankruptcy Act with Amendments 1920: Together with Rules and 
F o m  Thereunder (Ottawa: Thomas Mulvey King's Printer, 1920) See aIso F.G.T. Lucas, "The New 
Bankruptcy Act" (1920) 40 Can. L.T. 668. 

44 There are several sources which describe the Bankruptcy Act of 1919 in great detail. See L. 
Duncan, The Law and Practice of Bankruptcy in Canada (Toronto: Carswell, 1922); H.P. Grundy, 
"Synopsis of the Canadian Bankruptcy Act" (1919-20) 1 C.B.R. 325; J.A.C. Cameron, "Annotation: 
Bankruptcy Act" [I9201 53 D.L.R. 135; G.T. Clarkson, 'The Bankruptcy Act" (1920-21) 10 Can. Chart. 
Acct. 154; P.G.T. Lucas, "The New 'Bankruptcy Act"' (1920) 40 Can. L.T. 668; 0. Wade, 'The Dominion 
Bankruptcy Act" (1920-21) 10 Can. Chart. Acct. 234; N.L. Martin, "A New Bankruptcy Act" (1918-19) 8 
Can. Chart. Acct. 24. 



Voluntary proceedings had become well developed under provincial assignment Acts and 

there was little objection to the provisions which allowed debtors to file for bankruptcy? 

Insolvent debtors, whose liabilities to creditors exceeded $500, were entitled to make an 

assignment to an authorized trustee? 

The real change fiom the provincial model was the introduction of compulsory 

proceedings. The compulsory provisions of the Bankruptcy Act of 1919 reflected 

creditors' concerns with debtor misbehaviour and their attempt to regain control over the 

assets before the debtor disposed of themP7 A creditor that was owed $500 could petition 

a debtor into bankruptcy upon the court finding that the debtor had committed an "act of 

bankruptcy" within six months of the petition?8 Acts of bankruptcy included fraudulent 

transfers, disposing of property with the intent to defeat creditors, and departing Canada 

or a dwelling house with intent to defeat or delay creditors." The Acts of Bankruptcy in 

the 1919 Act were largely taken from the English legislation of 1914:' 

There was a significant difference between a debtor who voluntarily made an 

4s Under the Insolvent Act of 1875 only compulsory proceedings had been available. See chapter 5. 

46 Bankruptcy Act of 1919, s.9. 

47 Retailers reacted strongly against the proposal to create an involuntary procedure. The Retail 
Merchants succeeded in convincing the federal government to insert a provision to prohibit a maIicious 
prosecution of bankruptcy proceedings against a debtor. Bankruptcy Act of 1919, s. 97. For a discussion of 
this issue, see House of Commons Debates (9 May 1919) at 2272, 2274, 2276; Special Committee on 
Bankruptcy (17 April 1918), supra note 31 at 2; S.W. Jacobs, "The New Bankruptcy Act*' Jacobs Papers, 
PAC MG27 III C3 Vol. 1 1, No. 3943, File Bankruptcy Bill and other Legislation. 

48 Section 4 of the Bankruptcy Act of 1919 dealt with creditors' petitions for Receiving Orders. See 
0. Wade, 'The Dominion Bankruptcy Act" (1920-21) 10 Can. Chart. Acct. 234 at 239. 

49 Bankruptcy Act of 1919, s. 3. Another provision also concerned itself with debtor misbehaviour. 
A debtor could be fined or imprisoned for committing a bankruptcy offence. See s. 89,95. 

On invoiuntary provisions, see Bankruptcy Act of 1919, ss 3-8. Grundy notes that the English 
concept of Bankruptcy Notices was not followed as it was too cumbersome and relied on a creditor 
obtaining a final judgment. See H.P. Grundy, "A Synopsis of the Canadian Bankruptcy Act" (1919) 1 
C.B.R. 325 at 331. On the Acts of Bankruptcy, see F.G.T. Lucas, "The New 'Bankruptcy Act"' (1920) 40 
Can. L.T. 668 at 669-670. On the hearing of the petition, the court could grant, stay or dismiss the petition 
Bankruptcy Act of 1919, s. 4(5); 4(6); 4(7). See also "The New Bankruptcy Act" Monetary Times (18 July 



assignment and a debtor who was petitioned into banhptcy. While 

both types of debtors to apply for a discharge, the Act referred to 

the Act allowed 

any debtor who 

voluntarily assigned as ''an authorized assignor". By way of contrast, where a debtor had 

been forced into bankruptcy, the Act labelled the debtor as a "bankrupt". The difference 

in appellation served a purpose. According to Grundy, a certain "odium" was attached to 

the word '%bankruptw and "a debtor will naturally prefer to take the course which has the 

least odium attached to 

The Bankruptcy Act of 1919 applied to both individuals and companies? With 

respect to individuals the new legislation abolished the historic trader nlle.53   he rule, 

which had been abandoned by England in 186 1, had featured in the Insolvent Act of 1875 

as well as almost all previous federal reform Bills. The abolition of the rule in 1919 

51 H.P. Grundy, "A Synopsis of the Canadian Bankruptcy Act*' (1919-20) 1 C.B.R. 325 at 328. 
Beyond the different terms attached to a debtor, there was also a distinct advantage to make a voluntary 
assignment rather than await creditors to initiate compulsory proceedings. Where a debtor made a 
voluntary assignment, the estate was made up only of the debtor's property as of the date of the assignment. 
Property acquired after the assignment was not available for distribution to the creditors. However, if a 
debtor became bankrupt pursuant to a receiving order all after acquired property belonged to the creditors. 
The distinction was not known in English law. See L. Duncan, The Law and Practice of Bankruptcy in 
Canada (Toronto: Carswell, 1922) at 33; L. Duncan, 'The Bankruptcy Act and Recent Developments in 
Bankruptcy Practice" (1923) 30 J. Can. Bankers' Assoc. 410 at 41 1. The distinction was removed by a 
1923 amendment. See E. Levi & J. Moore, "Bankruptcy and Reorganization: A Survey of Changes" 
(1937) 5 U. of Chic. L. Rev. 1 at 22. See 13-14 Geo. 5, c. 31, s. 15 (1923). H.P. Grundy inserted the 
distinction in his original Bill in order to place a debtor who was compelled into bankruptcy under a "very 
serious disadvantage". H.P. Grundy, ''The Bankruptcy Act" in Canadian Legal History Project Archives, 
AWCLH A-4 1. 

52 Bankruptcy Act of 1919, s. 2. The original Bill C-25 allowed corporations to make voluntary 
assignments. However, no compulsory proceedings were allowed against corporations. This distinction 
was abandoned in the final form of the Bill. House of Commons Debates (6 March 1919) at 932 (Guthrie). 
See Bill C-25 Respecting Bankruptcy, 1st Sess., 13th Pad. (191 8) s. 3,5. The Bankruptcy Act incorporated 
the main provisions of the Winding Up Act. It was thought that the Winding Up Act procedure was very 
expensive and tedious and an attempt was made to provide a more simple and less expensive procedure for 
insolvent corporations in the 1919 Act. See Bankruptcy Act of 1919, s.36. See House of Commons Debates 
(2 May 1919) at 2009 (Guthrie); H.P. Grundy, "A Synopsis of the Bankruptcy Act" (1919-20) 1 C.B.R. 325 
at 340. 

53 The rule did not disappear without a debate. The debate is discussed in the concluding section of 
this chapter on the Constitution. The issue is further discussed in T.G.W. Telfer, "The Canadian 
Bankruptcy Act of 1919: Public Legislation or Private Interest?" (1994-95) 24 C.B.L.J. 357 at 387-389. 



meant that both traders and non-traders could voluntarily file for banlcruptcy and were 

equally subject to compulsory proceedings. However, the Act retained an important 

distinction. Compulsory proceedings could not be initiated against small wage earners 

whose earnings did not exceed $1500 a year or persons solely engaged in farming or 

tillage of the soil." 

Another innovation on the provincial model was a court sanctioned composition 

procedure.ss Composition proceedings allowed a debtor to make a compromise proposal 

before bankruptcy o~curred?~ However, the fact that the provision did not apply to 

secured creditors undermined its effectiveness?' The Bankruptcy A c t  of I919 also 

allowed corporations to take advantage of the composition proceedings." But there was 

little discussion of corporate reorganizations as a rationale for the legislation.59 While 

debtor proposals remain the subject of much debate today, composition agreements in 

54 Bankruptcy Act of 1919, s. 8. The current Bankruptcy and Insolvency Act prohibits compulsory 
proceedings against individuals whose principal occupation is "fishing, farming, or the tillage of the soil". 
Similarly, those whose earnings that do not exceed $25,000 per year and who do not cany on a business 
cannot be petitioned into bankruptcy. See Bankruptcy and Insolvency Act s. 48. 

55 "Proposed Bankruptcy Act" Monetary Times (1 September 19 17). 

56 House of Commons Debates (1 May 1919) at 1983. The debtor asked the trustee to convene a 
meeting of creditors who could vote to accept the compromise. The formula required a majority in number 
holding two thirds in amount of the proved debts. After court approval, the agreement was binding on a l I  
creditors. Bankruptcy Act of 1919, s.13(3). See also 0. Wade, "The Dominion Bankruptcy Act" (1920- 
21) 10 Can. Chart. Acct. 234 at 253. 

57 On the provisions that favoured secured creditors, see note 66 and accompanying text. Jacob 
Ziegel refers to the composition proceedings as "rudimentary". See "The Modernization of Canada's 
Bankruptcy in a Comparative Context" (1998) 33 Tex. Int'l. L.J. 1 at 4. 

58 F.G.T. Lucas, "The New Bankruptcy Act" (1920) 40 Can. L.T. 668 at 675. Bankruptcy Act of 
1919 ss. 2(k) (definition of corporation); 2(0) (definition of debtor) and 13 (composition procedure). Note 
that incorporated banks, savings banks, insurance companies, trust companies, loan companies, railway 
companies and building societies having a capital stock were specificalIy excluded from the definition of 
corporation. See also H.P. Grundy, "The Bankruptcy Act" (1919) 27 J. Can. Bankers' Assoc. 426 at 432 
and "The New Bankruptcy Act" Monetary Times (18 July 1919). 

59 
.*- - 

A later study concluded that practitio6ers "feel that reorganization and rehabilitation cannot be 
accomplished under the Bankruptcy Act ... which aims at liquidation rather than reorganization". E. Levi 
& J. Moore, "Bankruptcy and Reorganization: A Survey of Changesi' (1937) 5 U. Chic. L. Rev. 1 at 27. 



1919 were not the main focus of the  reform^.^ Parliament adopted 

little debate!' The Bankruptcy Act of 1919 was more concerned with 
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the provision with 

liquidation and the 

efficient administration of insolvent estates." Corporate rescue in the early twentieth 

century was often a matter of direct government intervention and s~bsidization.~~ 

Preferences, which had caused so many difficulties after the repeal of federal 

legislation in 1880, drew little attention during the debates. Chapter 6 highlighted the 

fact that some provinces tolerated preferences until late in the nineteenth century. In the 

nineteenth century many foreign and distant creditors had demanded national legislation 

* In  introducing t h e  Bill, the Minister fisted the chief objects as uniformity, expeditious 
administration, and the right of an honest debtor to a discharge. House of Commons Debates (28 March 
1919) at 932. While composition was listed as one of the four principles that needed to be reformed, H.P 
Grundy in an address to the CCMTA mentioned only uniformity, involuntary proceedings and the 
discharge as "three main reasons for such an Act*'. "Federal Bankruptcy Act: Reasons Given Before 
Canadian Credit Men's Trust Association Why There Should be a Dominion Bankruptcy Act" (1916-1917) 
6 Can. Chart. Acct. 282. 

61 House of Cornmom Debates (1 May 19 19) at 1983. 

62 See generally on the procedure H.P. Grundy, "A Synopsis of the Canadian Bankruptcy Act" 
(1919-20) 1 C.B.R. 325 at 332. As to the purpose of the legislation: ' I t  is not the common experience after 
an assignment takes place, that the business is carried on; it is wound up. One of the chief objects of the 
Bill is to see that it shall be wound up properly." House of Conunons Debates ( I  May 1919) at 1990. The 
primacy of liquidation would later be confirmed with the amendments to the Act in 1923 which effectively 
nullified the ability to make compositions. The 1923 amendment required that before a composition 
proceeding could be invoked one had to first be in a state of bankruptcy. "As a result of the 1923 
amendments to the Bankruptcy Act, no debtor was permitted to make a proposal unless he had first been 
declared bankrupt and the first meeting of creditors had been held." TassB Report, supra note 3 at 19. 

m Rail subsidies and government loan guarantees were part and parcel of the building of two new 
transcontinentd railways. The Canadian Northern and the National Transcontinental-Grand Trunk Pacific 
were completed in 1915. These two systems faced financial difficulty and were nationalized with the 
formation of Canadian National Railways between 1917 and 1922. The collapse of the Northern threatened 
the solvency of at least two provinces and have had a significant impact on the finances of the Canadian 
government. Nome and Owram argue that small and medium sized companies were allowed to collapse 
with impunity while "those who are the biggest, and especially those who have the biggest debts, seem, 
throughout Canadian history, to have been rescued in one form or another". K. Norrie and D. Owram, A 
History of the C d i a n  Economy (Toronto: Harcourt, 1991) at 438 [hereinafter Nome & Owrarn, History 
of the Canadian Economy].- See also G.D. Taylor & P.A. Baskerville, A Concise History of Business in 
Cam& (Toronto: Oxford University Press) at 274-284; M. Bliss, Norfhern Enterprise: Five Centuries of 
Canadian Business (Toronto: McClelfand & Stewart, 1987) at 328-329; 391-392. F. Lewis & M. 
MacKinnon, "Government Loan Guarantees and the Failure of the Canadian Northern Railway" (1 987) 47 
J. Econ. Hist. 175 at 177, 194. 



as a means of prohibiting preferential payments to local creditors. However, as provinces 

moved to prohibit preferential payments, the issue was no longer prominent. There was 

no need in 1919 to justify national legislation on the basis of outlawing preferential 

payments. By 191 9, provincial legislation was in place and the federal act merely 

achieved uniformity on this issue.@ The provisions combined English law with wording 

drawn fiom provincial assignment 

If one of the objectives of bankruptcy law is an equitable distribution of the 

debtor's assets, one author argues that the Act "fell short of its mark because the Act did 

not guarantee equal treatment of all creditors"." Creditors were ranked as secured 

creditors, preferred creditors:' ordinary creditors and deferred creditors."   he final form 

of the Bankruptcy Act of 1919 was favourable to secured creditors. Section 6 of the Act 

allowed secured creditors to realise on their security outside of the ~ c t . "  In the Senate 

debates, one member drew attention to this provision. The government noted that the 

64 However, provincial legislation continued to remain in force despite the enactment of the federal 
legislation resulting in a %on-harmonious overlay of federal and provincial legislation". The overlap 
continues to the present day in the area of preferences. See J. Ziegel, "The Modernization of Canada's 
Bankruptcy Law in a Comparative Contexty* (1998) 33 Tex. Int'l. L.J. 1 at 5. 

65 Bankruptcy Act of 1919, s.31. See H.P. Gnmdy, "A Synopsis of the Canadian Bankruptcy Act" 
(1919-20) 1 C.B.R. 325 at 337; L. Duncan, The Law and Practice of Bankruptcy Administration in Canada 
(Toronto: Carswell, 1922) at 32. See also House of Commons Debates (15 May 1919) at 2470 (Guthrie). 

66 J. Ziegel, 'The Modernization of Canada's Bankruptcy Law in a Comparative Context*' (1998) 33 
Tex. Int'l. L.J. 1 at 5. 

67 The issue of preferred creditors impinged on the equality of creditors. Preferred creditors receive 
statutory priority and are paid ahead of ordinary creditors. Under the original form of the Bill, wages or 
salary of any clerk or servant not exceeding $225 that accrued three months prior to bankruptcy were paid 
in priority to all other creditors. The Commercial Travellers Association appeared before the Special 
Committee and claimed that the priority clause did not take into account the commissions earned by 
travelling salesmen. The Bill was amended to include travelling salesmen. Special Committee (21 April 
1918). supra note 31 at 2-3. Bankruptcy Act of 1919, s. 51(I). Compare Bill C- 25, s. 102. 

68 J. Ziegel, "The Modernization of Canada's Bankruptcy Law in a Comparative Context" (1998) 33 
Tex. Int'l. L.J. 1 at 5. 

69 Of note is that this proviso did not even expressly allow for the court to interfere with the rights of 
secured creditors and order otherwise. Bankruptcy Act of 1919, s. 6. 



ability of secured creditors to enforce upon their security outside 

available under "the Old Act. That section will not be dist~rbed."'~ 
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of bankruptcy was 

A fiuther provision dealt with the rights of the banks. Section 88 provided that 

"[nlothing in the provisions of this Act shall interfere with, or restrict the rights and 

privileges conferred upon banks and banking corporations by The Bank ~ c t * ' . ~ '  The 

origins of section 88 can be traced to a similar provision in an 1898 Bill that failed to pass 

the House of ~ o m m o n s . ~  The original 191 8 Bill, however, omitted the banker's clause. 

The Canadian Banker's Association succeeded in having the clause inserted into the 

revised Bill. To ensure that such clause was not removed when the Bill came before 

Parliament the following year, the Canadian Bankers' Association passed a resolution 

that the President in consultation with the Association's Confidential Committee 

"endeavour to safe-guard wherever necessary the interests of the banks during the 

progress of the B h p t c y  Bill through Parliament at the forthcoming se~sion"?~ In fact 

the CCMTA had made it clear to the Canadian Bankers' Association that it was "not the 

intention of the promoters of the biIl to interfere in any way with the security which 

banks held under the provisions of the Bank ~ct"." Section 88 became law in 1919." 

'O Debates of the Senate (28 May 1919) at 565. 

71 Bankruptcy Act of 1919, s. 88. For a criticism of the preferred status of banks under The Bank 
Act, see 0. Wade, ''The Dominion Bankruptcy Act'' (1920-21) 10 Can. Chart. Acct. 234 at  236. See also 
S.W. Jacobs, "A Canadian Bankruptcy Act: Is it A Necessity?" (1917) 37 Can. L.T. 604. 

House of Commons Debates (17 March 1898) at 2019. In 1898, the banks had specifically 
requested that such provisions be included in any bankruptcy bill. See discussion of this issue in chapter 6. 

73 Compare Bill C-25 (original) with Bill C-25 as amended. See Bill C-25, s. 159 and Bankruptcy 
Act of 1919, s. 88. As for the influence of the Canadian Bankers' Association, see Minutes of the Annual 
General Meeting of the Canadian Bankers* Association (14 November 1918), Minute Book II Executive 
Council, Canadian Bankers' Association Papers, Canadian Bankers' Association Archives. 

74 Favourable treatment of secured creditors may have been the price the CCMTA paid to obtain the 
support of the Canadian Bankers* Association. Canadian Bankers' Association Circular No. 3L (12 April 
1918)' Cu+ian Bankers' Association Papers, Canadian Bankers' Association Archives. In order to clarify 
the rights of secured creditors, the Bankers' Association sought to include a clause relating to the valuation 
of their security that anything done by the secured creditor in compliance with the section would "in no 
way effect, prejudice or vary any right or remedy such creditor may have against any other person or under 
any security". The House of Commons rejected the suggestion as the rights of secured creditors were 
already protected. Letter of A. J. Brown to Henry Ross, Secretary of the Canadian Bankers' Association 



The most important innovation 'of the Bankruptcy Act of 1919 was the 

reintroduction of the discharge. Discharges had not been available since the repeal of the 

federal law in 1 880. The discharge provisions in the Insolvent Acts of 1869 and 1875 

had been based on creditor consent.76 Creditor consent had also been at the core of early 

English and bankruptcy law. However, England abandoned the notion of creditor 

consent in its 1883 ~ c t ~  and the Canadian Bankruptcy Act of 1919 was based in large 

part on the English legislation. In particular, the discharge provisions contained in ss. 58 

to 62 were "practically the same as the corresponding provisions of the English ~ct"." 

While the requirement of creditor consent was removed, discharges were to be granted in 

the discretion of the court. The Act entitled debtors to make application for a discharge 

any time after being adjudged banla-upt or making an assignment. The Act aIIowed the 

trustee or creditors to object to the application for discharge. The court, on hearing the 

debtor's application could grant or refuse an absolute order of discharge or suspend the 

operation of the order for a specified period. Alternatively the court couId make an order 

conditional upon payment of a portion of the debtor's after-acquired earnings.79 

(28 October 1918) Enclosure to Circular 5-P (4 November 1918) Canadian Bankers' Association Papers, 
Canadian Bankers' Association Archives. House of Commons Debates (9 May 1919) at 2265 (McMaster). 

75 While evidence from the parliamentary debates indicates that the banks did make submissions on 
specific provisions in an attempt to influence the shape of the legislation, see House of Commons Debates 
(9 May 1919) one Member of Parliament indicated that they were not the driving force behind the 
Bankruptcy Act. He asked: "Who is asking for this legislation?'While the government never responded 
with a straight answer, the member who posed the question ruled out the banking community as the 
impetus for the Bill. "The bankers care very little, because under the Banking Act they can take 
everything; they can take the last cow." Debates of the Senate (28 May 1919) at 565. 

76 See Insolvent Act of I869 s. 94; Insolvent Act of 1875 ss. 49-66 discussed in chapter 5. 

77 D. Boshkoff, 'Zimited, Conditional, and Suspended Discharges in Anglo-American Bankruptcy 
Proceedings" (1982) 13 1 U. Penn. L. Rev. 69 at 103-104. 

78 H.P. Grundy, "A Synopsis of the Canadian Bankruptcy Act*' (1919-20) 1 C.B.R. 325 at 344. 

I9 The Bankruptcy Act of 1919, s. 58, 59. See also N.L. Martin, "A New Bankruptcy Act" (1918- 
1919) 8 Can. Chart. Acct. 24 at 29. No provision existed for an automatic discharge as exists in modern 
Canadian legislation. If a debtor did not make an application, he remained a bankrupt indefinitely. The 
automatic procedure was not added until 1949. See E. Martel, "The Debtor's Discharge from Bankruptcy" 
(1971) 17 McGill L.J. 718 at 724. 
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listed various factors which focused on the debtor's conduct and 

insolvency was attributable to circumstances for which he could be 

If any of the listed facts set out in s. 59 were proven, the court was 

suspend or make a conditional order of discharge. The ultimate 

discretion for the granting of the discharge lay with the courts and not creditors. 

It wasthe duty of the court to "to decide the extent to which the debtor has been 

responsible for his own misfortune". Where there was no dishonesty or wilful 

negligence, it was a matter of public policy that the court grant a discharge.81 The courts 

would therefore assume a function that creditors had been unable to carry out." The 

private remedy of individual creditor release encouraged dishonest competition among 

creditors. The private release did not operate as a check on debtor misconduct, as 

creditors sought their immediate best deal and did not concern themselves with the larger 

public goal of improving commercial morality: 

Under the bill it is recognized that the Court, seized of a11 the 
circumstances, would be in a better position to decide as to whether the 
debtor should be given his discharge, than creditors whose interest in the 
Estate is in many cases too immediate and personal to permit unbiased 
judgment. 83 

80 Bankruptcy Act of 1919, s. 59. Other facts on which the discharge could be refused, suspended or 
granted conditionally included failing to keep proper books, continuing to trade after knowing to be 
insolvent, failing to account for any loss of assets, making a frivolous defence to a creditor's action, 
bringing a frivolous action, making an undue preference, incurring liabilities with a view to making his 
assets equal to fifty cent in the dollar, previously being bankrupt or guilty of any fraud or fraudulent breach 
of trust. See also F.G.T. Lucas, "The New Bankruptcy Act" (1920) 40 Can. L.T. 668 at 672. 

81 "Canadian Bankruptcy Law" Monetary Times (15 March 1918) 18 (reprint of Jacobs' speech to 
Ontario Bar Association). See also Bicknell, who in 1913 referred to the reasons why the English had 
introduced the bankruptcy reforms in 1883. "The dealings of an insolvent debtor with his estate are not 
matters which concern only him and his creditors; the community is also vitally interested .... Therefore, 
the Act, while just and generous to the honest and unfortunate trader, penalizes the incompetent and 
dishonest and endeavours to protect the trading community from his incompetency and dishonesty." J. 
Bicknell, "The Advisability of Establishing a Bankruptcy Court in Canada" (1913) 33 Can. L.T. 35 at 43. 

82 A similar point was made in the English House of Commons in 1883 during the debates on their 
major reform bill. Increasing public oversight over bankruptcy proceedings was at the very basis of the 
English reforms. See chapter 2. 

83 S.W. Jacobs, "The Proposed Bankruptcy Act" (1918) 3 Proceedings of the CBA, 164. 



Creditors were willing to give up this role of monitoring debtor behaviour in favour of a 

judicial system which provided better control over debtors. 

At its core, therefore the new discharge provisions were a discretionary remedy to 

be granted by the courts whenever the debtor achieved an acceptable level of conduct. 

The discretion, which allowed the courts to impose conditions, contrasts with the fixed 

legislative rules prescribed by the U.S. Bankruptcy Act of 1898 which granted debtors an 

unconditional fresh starkg4 Part I1 examines why bankruptcy law re-emerged as a national 

issue and explains how the discharge came to be accepted as a central feature of the 19 19 

Act. 

I1 Economic Change and the Transformation of the Discharge 
After the repeal of the Insolvent Act  in 1880, Parliament debated numerous Bills 

in an attempt to restore a national bankruptcy regime. After 1903, bankruptcy law 

disappeared fiom Parliament's agenda until 1918. The absence of activity after 1903 can 

in part be explained by the shifting cycles of the economy. Canada experienced an 

economic boom between 1897 and 1912. These were years of "'ongoing prosperity [and] 

continuous rises in the general Canadian standard of living ... ".85 The years 191 0-1 9 12 

were particularly strong and officials fiom the Department of Finance predicted an even 

stronger 19 1 3.86 The economic boom coincided with the disappearance of bankruptcy 

law fkom the Parliamentary calendar. Laurier was committed to the policy of allowing 

the provinces to regulate debtor-creditor matters without federal interference. A 

prosperous economy provided Laurier with a rationale to support the status quo. 

Pleas for national bankruptcy legislation reflected a concern for missed 

J. Zieget, "The Modernization of Canada's Bankruptcy Law in a Comparative Context" (1998) 33 
Tex. Int'l. L.J. 1 at 4; D. Boshkoff, "Limited, Conditional, and Suspended Discharges in Anglo-American 
Bankruptcy Proceedings*' (1982) 131 U. Penn. L. Rev. 69. 

85 Norrie & Owram, History of the Canadian Economy, supra note 63 at 406. 

86 D. Owram, The Government Generation: Canadian Intellectuals and the State 1900-1945 
(Toronto: University of Toronto Press, 1986) 16-17 [hereinafter Owram, Government Generation]. 
Owram argues that while it is difficult to characterize the period as one of industrial revolution, "the 
experience o f  the country-especially central Canada-in the years 1898-1912 had many of the social 
characteristics of such a revolution". 



opportunities in a buoyant economy, as is illustrated by one merchant's letter to Prime 

Minister Laurier in 1907 calling for a national bankruptcy law in order to allow exiled 

debtors to return to Canada: 

Now when the times are prosperous in Canada, these people cannot return 
to share in the good times without the risk of any small success being taken 
fkom them by creditors still holding judgements against them. *' 

Laurier had responded to a similar letter the year before and had claimed that there was 

no immediate need for insolvency legislation: 

The country is so prosperous just now that your request is the only one in 
that sense that I have received during the last twelve months and I am pretty 
sure the moment would be very inopportune to act on your suggestion, As 
you wanted me to give you a frank answer, I have just given it to you as 
fkank as it possibly could be. " 
However, 191 3 marked the beginning of a sharp recession. The tide of industrial 

optimism, which had risen higher and higher, "on ever more foamy waves of optimism 

since 1909", reversed?' Capital investment fkom abroad felLW As credit tightened, 

industrial production slowed, resulting in serious unemployment in urban areas. In ma1 

areas, credit restrictions had more severe consequences. Banks refused to extend loans 

and mortgage companies threatened foreclosure leading to a flight to the cities as 

87 Letter of Soclean Chemical Co. to Sir Wilfrid Laurier (9 August 1907) k u r i e r  Papers, PAC 
MG26 Vol. 470, Reel c-850, No. 12761 1. The letter earlier stated, "It seems to me  a most disgraceful and 
cruel state of things, that in the case of an honest debtor, getting into dificulties it may be through no fault 
of his own, or from any cause whatever he cannot get a discharge and a chance to recover himself and pay 
his just debts, but may be hounded for life by any unsatisfied creditor. As a result of this condition of 
affairs many people after the bursting of the Toronto boom were compelled to leave the country, and many 
more are still compelled to do business in other people's names." 

88 Letter of Sir Wilfrid Laurier to Christie and Co., Wholesale Dealers in Lumber, Shingles, Laths, 
Cedar, Fence Posts, Piling and All Kinds of Building Material (24 February 1906) Laurier Papers, PAC 
MG26 Vol. 403, Reel c-850. 

89 Brown & Cook, A Nation Transformed, supra note 36 at 199. Brown and Cook attribute the 
decline to the tightening of credit by the London money markets, and the growing distrust by foreign 
financiers of Canadian securities. 

90 D. Owrarn, Government Generation:, supra note 86 at 73. 



"fmers,  their sons, their tenants and 

immigrants ... poured into the cities to 

hired men, along with a continuing flood of 

join the growing ranks of unemployed in the 

fnrtless search for work.."?' The western cities were particularly hard hit. Between 19 13 

and 191 5 building permits for Winnipeg, Regina, Calgary and Vancouver fell 85 percent 

and land prices plummeted?2 

Statistics for the number of commercial failures from 1902 to 19 18 show a period 

of relative stability fiom 1902 to 191 2. However, the number of failures rose in 191 3 and 

dramatically increased in 1914 and 19 15." If the economic boom had removed the 

91 Brown & Cook, A Nation Transformed, supra note 36 at 199. On the impact of the recession on 
western farmers, see J. Adelman, "Prairie Farm Debt and the Financial Crisis of 1914" (1990) 71 C.H.R. 
491. 

92 N o d e  & Owram, History of the Ccutadian Economy, supra note 63 at 412-414. 

93 "Canada plunged into a recession. Unemployment rose across the country. Land prices 
tumbled--especially in the west-and bankruptcies skyrocketed. Companies with assets worth some $8.7 
million failed in 1913; the next year saw $13.7 million in failures." Ibid at 414. The use of the term 
bankruptcies is a misnomer. The statistics below are drawn from the Monetary Times. The term 
"Commercial Failures" is not defined in the Monetary Times. 
Year Number of Commercial Failures in Canada 

1910 1262 
191 1 1332 
1912 1357 
1913 1719 
1914 2898 
1915 226 1 
1916 1685 
1917 1097 
1918 873 
"Commercial Failures in Canada, 1902 to 1915" Monetary Times (7 January 1916) 64; "Commercial 
Failures in Canada, 1903-1918" Monetary Times (28 March 1918) 46; See also Monetary Times (7 
January 1916) 156. For statistics of the number of bankruptcies after the passage of the Bankruptcy Act of 
19j9, see Lyell, T h e  Bankruptcy. Act in Operation" Monetary Times (14 January 1921) 26. 



bankruptcy law issue &om the public mind, the downturn of 1913 clearly re-established 

the matter for debate? 

However, it was not just the downturn in the economy that paved the way for new 

legislation. The structural changes that had occurred in the Canadian economy during the 

boom years prior to 191 3 were also significant. Chapters 5 and 6 demonstrated that the 

national economic vision may have been premature in the nineteenth century and that 

localism and nual opposition remained an important factor in the unpopularity of national 

bankruptcy legislation. By 1914, there were signs of transformation of the Canadian 

economy. Thus, Canadian banlcruptcy legislation can perhaps be explained by "the 

natural evolution in law of a country emerging from provincialism into national 

st a t~re"?~ 

Canada's delay in enacting a permanent bankruptcy statute until 1919 contrasts 

with the earlier American effort of 1898. The postponement of Canadian reform may 

represent a difference in the timing of economic development. Canadian industrialization 

and urbanization occurred much later than in the United States. The economic boom that 

occurred in Canada between 1898 and 1912 resembled the period of prosperity which 

followed the American Civil War. Owram argues that in both cases, "new challenges 

were posed to a community that had previously looked at itself in agrarian and rural 

 term^"?^ There was a fear, that "the political, constitutional, and social system that 

94 The efforts of the CCMTA began in 19 16 but the issue regained prominence around 1912-13. See 
A.C. McMaster, "The Bankruptcy Act*' (1912-1913) 2 Can. Chart. Acct. 236. For a media report on the 
address, see ''Advocating a Bankruptcy Act" Monetary Times (1 February 1913) 285. By 1914 the 
government took notice of the matter and Saturday Night reported that "the news that the Hon. C.J. 
Doherty, Minister of Justice, is contemplating the enactment of a Federal Bankruptcy Act for the relief of 
insolvent debtors comes none too soon". Saturday Night (10 January 1914) 1. There is evidence to suggest 
that the Minister of Justice considered the issue as early as 1912. See MBT Seventh Annual Report, 1912, 
MBT Papers MG 28 III 44, Reel M2806. The only effort to revisit the issue during the years of prosperity 
was the 191 1 draft bill prepared by the Associated Chambers of Commerce of Quebec . The Department of 
Justice Files do not contain a copy of the draft bill; however, it is referred to in two letters found in the CBA 
Papers. Letter of James Aikins to R.C. Smith, Vice President of CBA (1917). See also Letter of H.P. 
Grundy to James Aikins (15 January 1917) CBA Papers, Vol. 1, File 2. 

95 E. Levi & J. Moore, "Bankruptcy and Reorganization: A Survey of Changes" (1937) 5 U. of Chic. 
L. Rev. 1 at 2. 

% Owram, Government Generation:, supra note 86 at 78. 



Canada had known in the nineteenth century was doomed to extin~tion"?~ 

The population of Canada dramatically increased after the turn of the century. 

Between 188 1 and 1901, the population increased by 24%. However, between 190 1 and 

1921, it grew by 64%P8 By 191 1 both Ontario and British Columbia were more urban 

than rural. The urban growth tended to be concentrated in a few centres. Toronto's 

population increased from 1 8 1 ,2  1 5 to 52 1,893 between 1891 and 192 1 and Montreal 

more than doubled its population during the same period.99 The decline in rural 

population was matched with a concern in the farming community of declining political 

influence and that legislative policies in future would represent urban interests.lw 

The debate over the trader rule is perhaps representative of the changed dynamic 

between rural and urban interests. The exclusion of farmers from compulsory 

proceedings in the 191 9 Act followed sirnilar provisions found in many late nineteenth 

century failed federal reform Bills and the US Bankruptcy Act of 1898.1°' By excluding 

Urban 
0.7 
1.1 
1.5 
2.0 
3.3 
4.4 

Rural 
3 .O 
3.2 
3.3 
3.4 
3.9 
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Richard Pornfret, The Economic Development of Canada (Toronto: Methuen, 1981) at 53; Brown & Cook, 
A Nation Transformed, supra note 36 at 50. 

99 Winnipeg's popuIation grew from 25,639 to 179,087. Brown & Cook ibid. at 98-99; Owram, 
Government Generation, supra note 86 at  18; R. Bothwell, I. Drummond, & J. English, Canada 1900- 
I945 (Toronto: University of Toronto Press, 1987) at 65. 

loo Owram, ibid at 20. 

lo' See Bill S-C (1894); Bill C-84 (1898); Bill C-53 (1903) as discussed in chapter 6. In the United 
States the exclusion preserved the "integrity, dignity and independence" of the farming community. See 
D.R. Papke, "Rhetoric and Retrenchment: Agrarian Ideology and American Bankruptcy Law" (1989) 54 
Mo. L. Rev. 871. Olmstead argues that the amendment had its origins in opponents of bankruptcy who 
Wequently came from the plantation or planter class". J. Olmstead, "The Development of Bankruptcy 
Lawss7 (1924-25) 1 Amer. Bankr. Rev. 151 at 153; E. Levi & J. Moore, "Bankruptcy and Reorganization: 
A Survey of Changes" (1937) 5 U. Chic. L. Rev. 1 at 12. 



farmers, the Bill sought to remove my rural objections. Rural opposition had long been a 

factor in the demise of many nineteenth century bankruptcy Bills. However, in 1919, 

there were few rurally based objections to the  ill.'^^ Instead, debate turned to the issue 

of the more urban concerns of retailers, wage earners and professionals such as doctors 

and lawyers. 

For example, the Retail Merchant's Association opposed the exclusion of wage 

earners from compulsory proceedings. Retailers faced the unpleasant prospect of their 

own bankruptcy at the behest of wholesalers without being able to force their own 

customers into bankruptcy because of the wage earner exclu~ion. '~~ Others were 

concerned with the plight of professionals under the Act. One Senator argued that there 

was no need to extend bankruptcy law to "lawyers, doctors, ministers, gentlemen who are 

commonly known as capitalists, public men, judges, and various other persons who are 

not traders, but whose credit is largely based on moral 

There was some attempt to restore the trader rule, but the Solicitor General 

reminded Parliament of the difficulty of defining a suitable class. The defmition of trader 

in the 1875 Act ran to almost two pages and covered almost all classes of business lmown 

'02 The rationale for the exclusion of farmers from compulsory proceedings had not changed. The 
arguments of the 1890s were repeated as it was noted that the farmer might fall on hard times because of 
natural causes beyond his control. If he were given time to recover, instead of facing bankruptcy, a big 
crop would allow his creditors to be repaid in due course. See House of Commons Debates (15 May 1919) 
at 2477 (Guthrie). The issue of farm debt however did not disappear and would re-surface during the 
depression of the 1930s and led to a series of specific statutes designed to protect rural interests. See eg., 
J.A. Corry, The Growth of Govenunent Activities Since Confederation (Ottawa, 1939) at 166. 

'" Further even if a customer was not a wage earner, in order to support a bankruptcy petition, a 
creditor had to rely on a debt of at least $200, a sum larger than most retail purchases. Special Committee 
(17 April 1918), supra note 31 at 8-1 1. The RMA suggested that the dollar amount supporting a petition be 
reduced to $25. The RMA claimed that the "exclusion of wage earners and farmers was "an unfair 
discrimination and they think it should be struck out". Special Committee (17 April 1918), supra note 31 at 
24-25. In response to the suggestion of the IZMA that the wage earner exception clause be removed, S.W. 
Jacobs claimed that retailers would be disadvantaged by the bankruptcy of small debtors. Special 
Committee (17 April 1918), supra note 31 at 10. 

lo4 Debates of the Semte (29 May 1919) at 592 (Michener); S.W. Jacobs, who had introduced the Bill 
on behalf of- the CCMTA, called for a return to the trader rule to protect Members of Parliament and judges. 
House of Conunons Debates (15 May 1919) at 2477-2478 (Jacobs). 



at the time. Commerce had evolved and the 1875 definition was no longer relevant as 

many nineteenth century avenues of trade no longer existed in 1919.'~' The proposal to 

restore the trader rule was lost.'06 

Other economic changes were evident. Small owner operated firms were 

gradually giving way to companies. New national distribution networks emerged as 

mail-order houses and department stores grew in number.'" Afier the turn of the century 

corporations began to take on an ever-increasing role.lo8 Public fmancing became a 

common source of capitalization. In 1900, 53 companies were formed with Dominion 

Charters. By 191 1-12, this number had grown to 658. In 1909, a major merger 

movement began as larger national companies emerged out of the consolidation of 

smaller local enterprises.log Large national banks with head offices in the financial 

centres appeared with "branches spread over the Dominion". New interest groups, 

organized on a national basis such as the Canadian Bar Association and the Canadian 

Credit Men's Trust Assocation emerged and advocated an end to the diversity of 

'05 Further, both England and the United States had abolished the trader rule. House of Commons 
Debates (15 May 1919) at 2477 (Guthrie). 

lo' House of Commons Debates (1 5 May 1919) at 2478. 

lo' J. Benidickson, "The Combines Problem in Canadian Legal Thought: 1867-1920" (1993) 43 
U.T.L J. 799 at 801. 

108 This contrasted to the nineteenth century where "small firms, often with a local orientation, 
typified most industries". T. Naylor, The History of Canadian Business, Vol. 2 (Toronto: James Lorimer, 
1975) at 280; On the growth of corporations, see W. Marc & D. Patterson, Canada: An Economic Hisrory 
(Toronto: Gage, 1980) at 239 and I. Drummond, Progress without Planning: The Economic History of 
Ontariofrorn Confederation to the Second World War (Toronto: University of Toronto Press, 1987) at 
112-1 13. 

log Brown & Cook, A Nation Transformed, supra note 36 at 90-92; J. Benidickson, 'The Combines 
Problem in Canadian Legal Thought" (1993) 43 U.T.L.J. 799 at 801. Benidickson notes that there were 97 
mergers involving 221 firms. Algoma Steel, Ford of Canada, Canadian General Electric, Canadian 
Westinghouse and Canada foundries "were doing a business on a massive scale and they were growing 
fast". R. Bothwell, I. Drummond & J. English, Canada 1900-1945 (Toronto: Univ. of Toronto Press, 
1987) at 74. 



provincial legislati~n."~ Further empirical work needs to be completed to determine the 

extent to which trade patterns shifted from a local to a more national or inter-regional 

basis during this period. 

The national economic vision which had been advocated earlier with some 

optimism was coming to fiuition. The lack of uniformity of provincial legislation was 

one of the key problems identified by the CCMTA."' Arguments for more uniform 

insolvency laws were not new and had been raised in the nineteenth and early twentieth 

centuries."* However, owing to the increasing difficulties that businesses encountered 

with the variety of provincial insolvency laws when trading across provincial boundaries, 

arguments for uniformity took on an added importance."3 The president of the newly 

formed Canadian Bar Association, James ~ i k i n s , " ~  launched the movement for uniform 

commercial legislation in a speech to the CCMTA in 1914. "He touched off a spark that . 

was instantly famed into flame, and the agitation ... will be spread throughout the 

Dominion from coast to coa~t.""~ Aikins called for uniformity in many areas of 

commercial law including banhptcy and insolvency.1 l6 

"O J. Bicknell, T h e  Advisability of Establishing a Bankruptcy Court in Canada" (1913) 33 Can. L.T. 
35. On the rise of the Canadian Bar Association and the CCMTA see T.G.W. Telfer, "The Canadian 
Banlcruptcy Act of 1919: Public Legislation or Private Interest?" (1995) 24 C.B.L.J. 357 at 362. 

" See fetter of Grundy to Doherty (1 3 July 19 17) Department of Justice Papers PAC RG13 A 2  

'I2 D.E. Thornson, "Bankruptcy Legislation in Canada*' (1902) Can. L.R. 173 at 177. 

l 3  See also "Bankruptcy Act Will Help Business World: New Measure Wipes Out Variety of 
Provincial Laws" Financial Post (5 July 1919); House of Commons Debates (2 May 1919) at 2004; A.C. 
McMaster, "The Bankruptcy Act" (1912-1913) 2 Can. Chart. Acct. 236 at 238-239; and L. Duncan, 
"Harmonization of Dominion and Provincial Legislation with the Bankruptcy Act" (1922) 42 Can. L.T. 
113. 

"4 See L. Gibson & D. Gibson, "Sir James Aikins* Seamless Web: Finding Fortune and Fame as a 
Lawyer in the Adolescent Canadian West*' (1992) 21 Man. LJ. 161 at 186. 

1 I 5  "Uniform Laws for Various Provinces: Inaugurated at Banquet of Credit Men After an Address 
by Sir James Aikins" Manitoba Free Press (22 December 1914) in CBA Papers, Vol. 1 Fife 2, 
Correspondence (1914-1917). For a full text of the speech, see J. Aikins, "Uniformity in Provincial 
Legislation" (Address to CCMTA, 21 December 1914) National Library of Canada. 

'I6 J. Aikins, ''Uniformity in Provincial Legislation" (Address to CCMTA, 21 December 1914). Other 
areas where uniformity was desired incIuded the regulation of insurance. See C.D. Baggaley, The 
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Aikins identified 

provincial legislation: 

Our provinces are 

the unique Canadian problem that led to dissimilarity in 

far flung, and feelings of mistrust, lack of sympathy or 
cordiality ... which may have happened between the respective bodies of 
citizens in the different provinces, arise very largely fi-om the fact that the 
separated communities do not h o w  or understand each other, or their aims 
or ideals. 'I7 

Provincial boundaries were only "artificial or imaginary lines [and] should not be allowed 

to interfere with the h e  working of principles which are in their nature ~niversal". '~~ 

Aikins warned that "a provincial spirit, a spirit of isolation and exclusive selfishness, 

would in time mean national atrophy and r e t r~~res s ion~~ . "~  

Others also called for greater uniformity. S.W. Jacobs argued that uniformity 

would do "away with the old feudal idea which in some parts of Canada would seek to 
Y Y  120 prevent outsiders fiom having similar rights to those of their own province . In 

another article, Jacobs argued that "trade should not be limited by local or provincial 

Emergence of the Regulatory State in Canada 1867-1939 (Ottawa: Economic Council of Canada, 1981) at 
232. 

I" J. Aikins, "The Advancement of the Science of Jurisprudence in Canada" (1915) 1 Proceedings of 
the CBA 3 at 6. Aikins appealed to Canadian nationalism. ''True it is that owing to om historic beginnings, 
there will be diversity in our population, but that will not prevent oneness. That very diversity in our unity 
may make for our safety and ennoblement. Different grafts on the one national stem, nourished by the 
same soil, refreshed by the same showers, gladdened by the same sunshine, bringing forth blossoms of 
various hues, the people of Canada shoutd produce the one rich hit-ne pure and virile Canadianism." 

' I 8  J. Aikins, "Uniformity in Provincial Legislation" (Address to CCMTA, 21 December 1914) 
National Library of Canada, at 10. 

J. Aikins, "Commercial Law Must Be Standardized: Lack of Uniformity in Legislation here is 
Costly to Canadian Business" Monetary Times (7 January 1916) 46. 

I20 "Canadian Bankruptcy Law: Montreal Barrister Makes Strong Plea for Its Enactment" Monetary 
Times (15 March 1918) 18. "An instance of this may be cited from one of the Maritime Provinces where a 
few years ago, and probably still to this day, traders assigning for the benefit of their creditors had the right, 
under the provincial act, to mention, in the deed of assignment, the parties whom they wished to have 
preferred over other parties and the court was bound to give sanction to such preferred creditors, to the 
detriment of others not so preferred." 



considerations". 12' 

357 

In a speech to the Ontario Bar Association Jacobs stated that trade 

was in the national interest and "local or provincial considerations should be brushed 

aside ....". Uniformity would lead to the "breaking down of petty rivalries and provincial 

differences".'" Regulation of bankruptcy law on a national basis was necessary as 

"Canada is now, or is fast becoming a nation, and that the commercial activities of its 

subjects should not in any way be limited by provincial boundaries".Ip Bankruptcy 

legislation was required "owing very largely to the fact that nearly all business concerns 
rr 124 of any importance now do an interprovincial business.. . 

The lack of uniformity had a significant impact on foreign creditors who regarded 

the diverse provincial laws as a "farce". The establishment of uniform legislation would, 

it was argued, "greatly improve this country's foreign credit". Diverse regulation added 

to the cost of credit. Before extending a loan foreign creditors had to familiarize 

themselves with the various provincial regimes.'25 The Solicitor General warned 

Parliament that English exporters claimed that unless something was done to reform 

insolvency proceedings in Canada, "it is ultimately going to injure our credit''.'26 If the 

growth of a national economy increased the expected benefits of a uniform bankruptcy 

law, the emergence of new national organizations such as the Canadian Bar Association 

and the Canadian Credit Men's Trust Association enabled demands for uniform 

legislation to be effectively co-ordinated.lz7 

12' S.W. Jacobs, "A Canadian Bankruptcy Act-Is it A Necessity?" (1917) 37 Can. L.T. 604. 

1 22 "Need for Bankruptcy Act" Monetary Times (1 5 March 19 18) 9. 

J. Bicknell, "The Advisability of Establishing a Bankruptcy Court in Canada" (1913) 33 Can. L.T. 
35. 

'" Debates of the Senate (26 May 1919) at 501 (Lougheed). 

0. Wade, "Insolvency including Assignments and Winding-Up Proceedings under the Dominion 
and Ontario Winding-Up Acts" (1919-1920) 9 Can. Chart. Acct. 167 at 182. 

House of Convnons Debates (2 May 19 19) at 2004 (Guthrie). 

ln Gn the increase in expected benefits of a national law and the relative decline in the costs of seeking 



However, the gowth of the national economy, was only part of the economic 

transformation that paved the way for the acceptance of a federal banlcruptcy law. As 

business and debtor creditor relationships became less individualized economic failure 

become less associated with personal blame. Peter Coleman's study of the history of 

American bankruptcy law argues that creditors came to accept a bankruptcy law 

discharge for several reasons. Coleman argues that, creditors originally extended loans 

on the basis of personal judgments of individual qualities. Business and credit later 

became depersonalized with the emergence of the corporation and the growing reliance 

on the sale of stocks and bonds to raise funds. This was combined with the 

institutionalization of credit. Credit was extended not so much on the personal quaIities 

of the debtor but rather on the evaluation of impersonal balance sheets or credit reports. 

Additionally the growth of interstate trade led to customers becoming "pieces of paper 

rather than faces and personalities". Legal relations became more formalized and actions 

for debt "carried no moral judgment about either plaintiff or defendant". With these 

economic changes came a swing in the pendulum from hostility to bankruptcy to what he 

calls tolerance and outright approval.'28 

Similar developments are observable in the Canadian setting. Chapters 4, 5 and 6 

discussed the importance of personal credit relationships as forming the basis of the 

opposition to the discharge. Earlier chapters argued that in local and rural economies, 

credit relationships were largely personal and loan transactions often carried moral 

obligations to repay. This paradigm came under attack as the economy urbanized and 

national corporations replaced small personal proprietorships. A letter found in the S.W. 

Jacobs Papers lamented the shift in business from the individual proprietor to the 

corporate form: 

A merchant may find that he can do better for himself as a limited liability 
company than on his own good name, with the result that one misuse or 
abuse leads to another. He gets extravagant and instead of losing his good 

legislation in the United States, see 8. Hansen, The Origins of Bankruptcy Law in the United States 1789- 
1898 (Ph.D. diss., Washington University, 1995); B. Hansen, "Commercial Associations and the Creation 
of a National Economy: The Demand for Federal Bankruptcy Lawyy (1998) 72 Bus. Hist. Rev. 86. 

Peter Coleman, Debtors and Creditors in America: Insolvency, Imprisonment for debt and 
Bankruptcy, 1607-1900 (Madison: State Historical Society of Wisconsin, 1974) at 273-286. 



name the Company goes into liquidation. Their personal reliability and 
responsibility are not financially disturbed but the old theory of a merchant 
being as good as his word is shaken and those who have suffered wonder 
how it happened.'29 

Credit transactions became formalized. The hire purchase and instalment saies 

grew in prominence. Monod argues that there was a fimdamental shift in the philosophy 

underlying the granting of credit. Whereas previously credit had been granted on more 

personal level, the new institutional form of credit was based on a legal relationship: 

In contrast to the retailer who liked to think of interest as a moral 
punishment inflicted upon those who intended to defraud, the instaiment 
seller treated it as an intrinsic part of the commodity's price. He or she did 
so because the customer was generally unknown to the creditor except 
through a contractual agreement. Once believed to be the paramount 
expression of the community's moral wealth, credit was here being used as 
the measure of its business sense. It had become the weapon of a legal 
system that had already shed its pre-capitalist commitment to regulating the 
substantive fairness of economic exchanges. Store credit was making its 
hdamental twentieth century transition from a quasi-communitariao to a 
purely commercial exchange.'30 

As a result, "the personal-credit nexus [was] brokeny'."' 

The growth in the number of corporations and the move away from an individual 

and locally based economy and the emergence of more formal credit relationships shifted 

the focus away from individual and moral responsibility for financial failure to an 

explanation of failure based upon circumstances beyond the debtor's control. Financial 

failure as a wider social problem was recognized, for example, by the 1915 Ontario 

Commission on Unemployment The Commission claimed that in the past personal causes 

of unemployment had received a disproportionate amount of attention. Traditionally in 

the nineteenth century, debtors who failed, "had nobody to blame but themselves". A 

modem economy necessarily involved unemployment. The Commission concluded that 

Letter of Alexander Smith to S.W. Jacobs, (3 February 1916) Jacobs Papers, PAC MG27 JII C3 
Vol.1 No. 47. 

13' D. Monod, Store Wars: Shopkeepers and the Culture of Mass Marketing 1890-1939 (Toronto: 
University of Toronto Press, 1996) at 165. 



unemployment was not primarily the fault of the unemployed. As Owram notes, their 

conclusion pointed to more government intervention.132 

An examination of some of the media accounts of the causes of bankruptcy 

indicates a growing recognition that some businesses failed as a result of factors beyond 

the debtor's control. In the nineteenth century, little credence had been given to external 

causes of bankruptcy. An 1882 article that appeared in the Monetary Times entitled 

"Causes of Insolvency and Business Failure" listed the six principal causes of insolvency. 

All were linked to some form of personal failing. The author added that "failures 

sometimes happen fiom circumstances implying no blame to the trader. But these 

instances are infrequent, and we cannot in this age of business intelligence place any of 

the above causes among their By 1913, the Monetary Times was still 

proclaiming "the large majority of failures occur because of the deficiencies of the traders 

themselves, rather than because of the influence of happenings beyond their control".'" 

However, the paper was prepared to acknowledge that almost twenty per cent of failures 

could be attributed to circumstances beyond the debtor's contr01."~ Later reports in the 

financial press also recognized that in some circumstances failure could be attributed to 

13* Owram, Government Generation:, supra note 86 at 6-7,7677. 

133 "Causes of Business Failure" Monetary Times (5 January 1882) 743. The six causes were as 
follows. 1. Ignorance of business. 2. Inadequate capital 3. Entering an overcrowded area of business 4. 
Lacking knowledge of accounts 5.  Extravagance 6. Fraud. See also "Bankruptcy Analyzed" Monetary 
Times (1 1 October 1886) 404. The article also refers to English statistics, "A careful study of them leaves 
no doubt that only a very small fraction can justly be attributed to misfortune". Statistics prepared by the 
commercial agency Bradsaeet's in 1895 list competition as a cause of only 9 of 1,842 business failures and 
external causes as approximately 10% of all business failures. "Causes of Business Failures" Monetary 
Times (29 March 18%) 1259. 

134 "Business Failures" Monetary Times (22 February 19 13) 41 4. 

135 "Business Failures" Monetary Times (22 February 1913) 414. The Monetary Times reviewed 
earlier statistics of external causes. 
1908 22.5% 
1909 19 
1910 18 
1911 21.1 
1912 19.7 



external cir~umstances."~ A bankruptcy statute that granted relief to the honest but 

unfortunate debtor became acceptable. 

In 191 8 and 1919, debate in Parliament proceeded upon the basic assumption that 

a discharge was an essential part of any bankruptcy system and there was little debate on 

the fundamental question of whether it was right to release a debtor from his or her 

obligations. By way of contrast, the discharge had been challenged in the nineteenth 

century on the basis that debtors had a moral obligation to repay debts. Parliament did not 

debate the specific discharge provisions of the 191 8 and 191 9 Bills. Instead, it focused 

on a clause by clause analysis of other more technical matters and constitutional issues. 

Many were prepared to acknowledge that the primary function of bankruptcy 

legislation was to discharge the debtor. H.P. Grundy, the author of the original 

bankruptcy Bill, stated that discharge was one of the three main reasons for a bankruptcy 

act.')' S.W. Jacobs wrote that the discharge was said to be "the very soul of a 

13' By 1922, the Financial Post still proclaimed that "for some years past the principle has been laid 
down that business success was largely personal." However the article ako acknowledged that a significant 
portion of failures could be attributed to external circumstances. "Why Business Men Failed" Financial 
Post (24 February 1922) 18. Statistics for external causes are as foflows: 
1918 14% 
1919 14.1 
1920 16.9 
1921 25.2 

However, see "Failures in Canadas* Monetary Times 29 March 1918 which analyze the statistics differently. 
Specific conditions or non- personal causes are listed as follows. 
1915 35.9% 
1916 30.1 
1917 25.4 

For general statistics, see "Less Insolvency in 1916" Monetary Times (2  February 1917) 28. See also 
Henry Lye, "Credit Men and Retailers Records: Causes of Business Failures" Monetary Times (21 July 
1916) and Edward E. Purinton 'Why do Men Fail" (1919-20) 9 Can. Chart. Acct. 29. 

I37 "Federal Bankruptcy Act: Reasons Given before Canadian Credit Men's Trust Association Why 
There Should be a Dominion Bankruptcy Act" (1916-17) 6 Can. Chart, Acct. 282. Gmndy also made this 
point io a later writings. H.P. Grundy, "Synopsis of the Canadian Bankruptcy Act" (1919-20) 1 C.B.R. 325; 
H.P. Grundy, '"The Bankruptcy Act" (1919) 27 J. Can. Bankers* Assoc. 426 See also L. Duncan, 
"Bankrupts Must Have Discharge to Go into Trade: New Laws Designed to Protect the Honest Debtor" 
Finuncial Post (24 February 1922) at 8. 



Bankruptcy ~ct"."' In introducing the Bill, Jacobs claimed that 'qhe main purpose of a 

Bankruptcy Act ... is to see to it that a debtor ... obtains a dischargem.'" The following 

year, the Solicitor General stated that the "one great object to be attained by a Bankruptcy 

Act in Canada is the discharge of the honest debtor".'" There were no objections to 

these statements of general principle and the fact that they went unchallenged is 

noteworthy and contrasts to earlier nineteenth century debates. 

The discharge had therefore been transformed fkom a nineteenth century evil to an 

essential form of business regulation. This transformation of values coincided with 

changes to credit relationships and the emergence of a more national economy. The end 

of the economic boom in 1913, combined with the emergence of a more modem 

economy, provided a suitable fiarnework for the debate of bankruptcy law as a national 

issue. Localism and individualism were no longer obstacles to reform. 

A The Transformation of the Discharge: A Reconsideration 
The acceptability of the discharge, however, did not entirely represent the triumph 

of forgiveness, and concerns for the rehabilitation of the debtor. While general statements 

stressing the importance of the discharge might be linked to the interests of  debtor^,'^' or 

a growing recognition that failure was caused by factors beyond the debtor's control, a 

fkther examination of this issue clearly reveals that creditor interests lay behind the 

provisions. The Bankruptcy Act of 1919 met the specific legal needs of the credit 

colll~~lunity. 

S.W. Jacobs, "A Canadian Bankruptcy Act-Is it A Necessity?" (1917) 37 Can. L.T. 604 at 608. 

lS9 House of Commons Debates (27 March 1918) at 206. See also "Proposed Bankruptcy Act" 
Monetary Times (1 September 1917) 14. 

'* House of Commons Debates (2 May 1919) at 2004 (Guthrie). See also House of Commons 
Debates (1 May 1919) at 932. 

14' There were some attempts to justify the inclusion of the discharge on  a rationale that appealed to 
debtor sentiments. For example, a 1914 Saturday Night editorial reminded its readers that Canada was 
'practically the only civilized country which has not a Bankruptcy Court with powers to free a man from a 
financial burden he is unable to bear". Saturday Night (10 January 1914) 1. Another author, writing in 
1913, claimed that without a bankruptcy act a man had debts "hanging around his neck like a mill stone". 
A.C. McMaster, 'The Bankruptcy Act" (1912-1913) 2 Can. Chart. Acct. 236 at 241. 



In the absence of a federal bankruptcy discharge a debtor was required to pay his 

debts in full "if he has the means at any time in his lifetime to do so".'" Provincial 

statutes of limitation and exemption laws "endeavoured to prevent a debtor fiom forever 

being weighed down with an impossible load of debt". However, these limited provincial 

measures did not distinguish between "the rash speculator" and the "unfortunate 

tradesman".'" The inability of debtors to obtain a general release of their debts created 

problem for creditors on several fkonts. 

The large number of individuals heavily burdened with debt were of no use to 

creditors as new customers as it was "no advantage to creditors to have a debtor die 
144 poor . A wholesaler who conducted business in Ontario and the four Western 

provinces wrote to the Department of Justice and complained of the lack of individuals 

who were able to enter into business: 

In the West, with large numbers of young men who have joined the forces, 
it is necessary for the proper carrying on of business here that a number of 
the older men should go back into business, but as a result of unwise Real 
Estate speculation, many of these are tied up with old judgments and debts 
that they cannot under any circumstance ever pay. 14' 

More specifically, without a discharge, debtors tended to engage in deceptive 

conduct designed to thwart the collection efforts of creditors. Debtors continued to flee 

to the United States to obtain "a new lease on life". The lack of a discharge deprived 

Canada of "active and enterprising individuals". If there had been a proper Bankruptcy 

law they would have "remained at home and would now be taking part in the 

development of canadd'.'" One wholesaler wrote to Laurier and suggested that a new 

142 F.G.T. Lucas, "The New 'Bankruptcy Act"' (1920) 40 Can. L.T. 668 at 669. 

'43 J. Bicknell, 'The Advisability of Establishing a Bankruptcy Court in Canada" (1913) 33 Can. L.T. 
35 at 37. 

Christie and Co. Wholesale Dealers in Lumber [etc.] (17 February 1906) Luurier Papers, PAC 
MG26 Vol. 403, Reel c-850, No. 107231. 

14' Letter of R.J. White and Co. Ltd. Wholesale Dry Goods to Department of Justice (17 April 1918) 
Department of Justice Papers, PAC RG13 A2 Vol. 221, File 735. 

Saturday Night (10 January 1914) 1. The article claimed that exiled Canadian debtors were to be 
found in "every leading city of the American Union". Saturday Night (10 January 1914) 1. This point was 



bankruptcy law would "rec~aim so much good brain power, and that it would be equal 
147 almost, if not quite as good as one year's immigration to Canada . 

Without a discharge, debtors had an incentive to engage in "crookedness and 

deception".lq Debtors sequestered assets,I4' and arranged their affairs so as to become 

judgment proof.lS0 Provincial proceedings that allowed for a pro rata distribution after 

the filing of an execution, proved futile as writs of execution were often valueless.1s1 In a 

letter to the Department of Justice, one creditor complained that "by the time we obtain 

judgement and the Sheriff makes the seizure, the bulk and most desirable portion of the 

assets .. . have been disposed of'. '" Individual enforcement was "a most wasteful method 

of procedure both as to costs and to the amount realised on property through a sheriffs 

also made at a Liberal Party convention in Winnipeg. See letter of Henry Detchon to the Minister of 
Justice (17 September 19 17) Department of Justice Papers, PAC RG13 A2 Vol. 213, File 1081. See also 
letter of Soclean Chemical Company to Sir Wilfrid Laurier (9 August 1907) Laurier Papers, PAC MG26 
Vol. 470, Reel c-850, No. 12761 1. See also House of Commons Debates (18 May 1903) at 3249. 

14' Letter of Christie & Co. to Laurier, 17 February 1906, Luurier Papers, PAC MG26 Reel c-850, 
No. 107231. 

'4  A.C. McMaster, 'The Bankruptcy Act" (1912-1913) 2 Can. Chart. Acct. 236 at 241. 

Saturday Night (10 January 19 14) 1. 

150 This included transferring property to a wife to evade legitimate debts. In Ontario the enactment 
of the Married Women's Propetty Act, 1884 abolished the role of the husband as trustee over the women's 
property. Under the Act, women were entitled to hold and convey property. This created opportunities for 
spousal transfers to avoid debts. Chambers found over 130 cases of attempted fraud in unreported court 
documents: Chambers, Married Women and Property Law, supra note 19 at 155-155. 

' F.G.T. Lucas, "The New Bankruptcy Act" (1920) 40 Can. L.T. 668 at 669. Lyell, "Bankruptcy 
Act Means Better Business Methods" Monetary Times (23 July 1920) 34. See also A.C. McMaster, "The 
Bankruptcy Act" (1912-1913) 2 Can. Chart. Acct. 236 at 237. 

Letter of H.G. Smith Limited, Regina to Department of Justice (16 April 1918) Department of 
Justice Papers, PAC RG13 A2 Vol. 221, File No. 735. The only method available under provincial law for 
a creditor to seize assets was to "obtain judgement, issue execution and realize on his assets through the 
sheriff, which is a very expensive and unsatisfactory proceeding and generally results in a creditor getting 
little or nothing". H.P. Grundy, 'The Bankruptcy Act" (1919) 27 J. Can. Bankers' Assoc. 426 at 427. See 
also "The New Bankruptcy Act" Monetary Times (18 July 1919) 22; 0. Wade, "Insolvency including 
Assignments and Winding-Up Proceedings under the Dominion and Ontario Winding-Up Acts" (1919- 
1920) 9 Can. Chart. Acct. I67 at 168. 



Perhaps those best placed to recognize the problem of debtor misconduct were the 

authorized trustees appointed by the provincial government to administer the insolvent 

estates under the provincial voluntary assignment acts. Under the provincial system firms 

emerged that specialized in the liquidation of debtors* estates.'" The interests of these 

trustee organizations became invariably linked to the interests of creditors: 

These auxiliary Trust Companies of Mercantile Concerns are not in truth 
Trust Companies at all. They were formed to collect debts, arrange 
compositions and extensions of time with defaulting debtors, and to wind up 
insolvent Estates under the old Provincial System of Trust Assignment; and 
they have no other trust capacity or power. In the capacity for which they 
were formed they were Agents or Trustees only of the Creditors and they 
acted accordingly. They are still merely auxiliaries or adjuncts of Credit 
and other Mercantile concerns .... 155 

One of the largest organizations of authorized trustees was the CCMTA. Its activities 

included "furnishing complete and accurate reports on the standing of any customer," and 
,r 156 securing "improved legislation . 

lS3 H.P. Grundy, "Synopsis of the Canadian Bankruptcy Act" (1919-20) 1 C.B.R. 325 at 326; J. 
Honsberger, "Bankruptcy Administration in the United States and Canada" (1975) 63 Cal. L. Rev. IS15 at 
1530; A.C. McMaster, "The Bankruptcy Act" (1912-1913) 2 Can. Chart. Acct. 236 at 237. 

lS4 Donovan Report at 147. The occupation of trustee "yielded a fair return for the services rendered". 
The report claimed that the CCMTA's other departments, such as its credit information services, could not 
have operated "were it not for the profit made in their trustee business". (p 16 1). 

B. Thompson, "Canadian Bankruptcy Act-Monopoly of the Trusteeship and of the Law" (1921) 
41 Can. L.T. 96 at 102. The author claimed that the organizations were unfit to be trustees under the 
Canadian Bankruptcy Act as the Act "contemplates and requires ... a Trustee to be absolutely independent". 
"These auxiliary Trust Companies of the Credit System not only represent a class of creditors exclusively 
of all others, but they are so intimately-in interest, finance and managemententwined with one class of 
Creditor that it is impossible to dissever them." (p 103). 

156 "Canadian Credit Men's Association: Review of Purposes and Activities of Recently Organized 
League" Financial Post (1 8 June 1912) 18. However, not all aspects of the legislation involved making 
changes to the provincial model. The CCMTA sought to retain certain beneficial provisions of the 
provincial legislation. The drafter of the Bill desired to retain certain elements of the provincial assignment 
Acts that had been of benefit to his clients. Grundy, in drafting the provisions on the administration of 
debtors' estates, rejected the court- supervised model found in the English and American systems and 
allowed debtors to make voluntary assignments directly to trustees. In some aspects, he followed the model 
of the provincial assignments Acts on the basis of lower court costs and greater control by trustees in the 



The problem of fraudulent transactions originally led 

donations from its members to h d  the prosecution of debtors. 

the CCMTA to seek 

The President of the 

Association claimed that through their efforts fraudulent debtors had been arrested and in 

a number of cases the CCMTA succeeded in "discovering concealed assets". The 

President of the CCMTA boasted that their vigorous pursuit of debtors 'tery materially" 

reduced the amount of fraud.'57 However, individual prosecution of debtors would have 

proven costly and the CCMTA soon recognized the benefits of general bankruptcy 

legislation. The legislation that emerged was originally drafted on behalf of the CCMTA 

and represented a desire to improve the creditor collection. 

The CCMTA instructed H.P. G m d y  to draft a bill that would "carefully guard 

the granting of discharges".1s8 Grundy made it clear that the new legislation was not a 

debtors' act. According to Grundy, the intention of the legislation was that "discharges 

shall not be obtained readily by debtors where business methods are below the standard 

fixed by the requirements of the ~ct".'" Grundy did not want a loose discharge 

provision as it "is as much a hardship on the honest debtor ... as it is on the creditor 

class".'" He predicted that under the new Canadian Act, "'debtors will not in all cases 

administration of estates. Therefore, debate over bankruptcy reform not only included a desire for change 
but also an attempt to maintain some elements of the status quo in favour of creditors. For a discussion of 
how Grundy retained beneficial aspects of the provincial regimes, see T.G.W. Telfer, "The Canadian 
Bankruptcy Act of 1919: Public Legislation or Private Interest?" (1994-95) 24 C.B.L.J. 357 at 365-374. 

Is' H. petchon, "'Prosecution of Fraudulent Debtors: Work of the Canadian Credit Men's Trust 
Association is Clearing the Financial Atmosphere" Monetary Times (7 January 1916) 60. However, the 
subsequent efforts of the CCMTA to push for a bankruptcy act illustrate that their success in pursuing 
individual fraudulent debtors was an exaggeration. The idea of a fraudulent debtor fund designed to 
financially support individual actions was an inefficient response to the problem. It would have been 
difficult to attract funds from creditors who had no stake in the outcome. Further, even creditors with a 
small claim in the estate of a fraudulent debtor could have chosen to free ride on the contributions of others. 
The modem system of a trustee with the power to investigate fraud funded by the assets of the estate is far 
superior to the rudimentary fund established by the CCMTA. 

Is' Letter of H.P. Grundy to C.J. Doherty, Minister of Justice (13 July 1917) Department of Justice 
Papers, PAC RGl3 A2 Vol. 213, File 1074-1 092,1917. 

Is9 H.P. Grundy, "The Bankruptcy Act" Canadian Legal History Project Archives, Manitoba AWCLH 
A41  at 13, 14. 

'* H.P. Grundy, 'The Bankruptcy Act" (1919) 27 J. of Can. Bankers' Assoc. 426 at 435. 



receive their discharge as a matter of course .... [Clonditions on which a debtor receives 

this great benefit are carellly safeguarded." ''I 

Lewis Duncan, author of the fust major Canadian bmkruptcy text, attempted to 

allay fears that the Act offered a discharge to any debtor who made an assignment. 

According to Duncan the Act did no such thing. The legislation gave "creditors very 

considerable and far reaching rights". If creditors knew of their rights they could protect 

themselves and guard against fraud. It was "more important that creditors should be 

properly advised and h o w  their rights in bankruptcy than that debtors should be advised 

and made acquainted with [their] rights .. .". '" 
The bankruptcy discharge drew a distinction between debtors who failed through 

"no fault of their and "dishonest and incompetent traders [who] should be 

stigmatized as undischarged ba&upts".'" Those who had "wilfblly wrecked" their 

business were not deserving of a di~char~e. ' '~ 

Grundy argued that provincial legislation "gave no encouragement or preference 

to an honest debtor or one who conducted his business along clean modem, up to date 

lines". Under the new Act 9he dishonest debtor is handicapped by being unable to get a 

discharge". Grundy concluded that the effect of the policy would be "to promote better, 

cleaner, and more modern methods of doing business thereby effecting a large saving to 

''I H.P. Grundy, 'The Bankruptcy Act" Canadian Legal History Project Archives, Manitoba AWCLH 
A41  at 13, 14. 

L. Duncan, 'The Operation and Effect of the Bankruptcy Act" (1922) 29 J. Can. Bankers' Assoc. 
503 at 505. See also A.C. McMaster, "The Canadian Bankruptcy Act'' (1912-13) 2 Can. Chart. Acct. 236 
at 238. 

'" Saturday Night (10 January 1914). See also Duncan, "Bankrupts Must Have Discharge to Go into 
Trade" Financial Post (24 February 1922). 

J. Bicknell, "The Advisability of Establishing a Bankruptcy Court in Canada" (1913) 33 Can. L.T. 
35 at 51. 

S.W. Jacobs, 'The Proposed Bankruptcy Act," (1918) 3 Proceedings of the CBA, 164; House of 
Commons Debates (27 March f 9 18) at 206 (Jacobs); S.W. Jacobs, "A Canadian Bankruptcy Act-Is it A 
Necessity?' (1917) 37 Can. L.T. 604 at 609. 



commercial and financial intere~ts".'~~ 

Judicial interpretation of the legislation would allow the courts to bring their 

influence to bear "in favour of a high standard of commercial morality to bear directly on 

the debtors".'67 A debtor was only entitled to a discharge if he had been "an honest man"; 

his insolvency was a result of "causes beyond his control"; and if he co-operated with the 

trustee.'" Grundy claimed "...if the judges follow the same conservative course which 

has been adopted by the English Bankruptcy Judges very few abuses will arise".'" 

The CCMTA and their solicitor, in reviewing the need for a discharge, made 

"careful inquiries and investigations" of foreign bankruptcy actd7* and concluded that 

the recently amended English B h p t c y  Act of 19 14 provided the ideal solution. "' 
It was found, on examining the provisions of the English Act and upon 
making inquiries among the creditor class in England, that the discharge 
provisions contained in the English Act gave satisfaction to the public at 
large, to both the creditor and the debtor class. They are very conservative 
and the dishonest debtor has not much of a chance. The honest debtor has. 
1 72 

The English provisions were the "result of many years [ofl careful study, practice 

H.P. Grundy, "A Synopsis of the Canadian Bankruptcy Act" (1919-20) 1 C.B.R. 325 at 347. 

167 A. C. McMaster, "The Bankruptcy Act" (1912-1913) 2 Can. Chart. Acct. 236 at 240. 

F.G.T. Lucas, "The New Bankruptcy Actyy (1920) 40 Can. L.T. 668 at 671. 

Letter of Grundy to Doherty, Minister of Justice (21 June 1917) Department of Justice Papers, 
PAC RG13 A2 Vol. 213, File No 1081, at 10. 

17* H.P. Grundy, "The Bankruptcy Act" (1919) 27 J. of Can. Bankers' Assoc. 426 at 435. Grundy 
studied various foreign models with the view of giving "the commercial interests of Canada the benefit of 
the usual provisions in similar acts of other countries as to "involuntary Bankruptcy" and the "discharge of 
an honest debtor" but would on the other hand eliminate the heavy expense and delays complained of by 
the commercial interests in England, United States and Australia. Letter of H.P. Grundy to James Aikins 
(15 July 1917) CBA Papers, supra note 20, Vol. 1, File 2 (Correspondence 1914-1917). 

"' Grundy relied on the 1915 English text book Williams on Bankruptcy as his principal source of 
English law. Grundy called the English text "a very valuable work". See H.P. Grundy, "The Bankruptcy 
Act" in Canadian Legal History Project Archives, AWCLH A-41. 

" H.P. Grundy, "The Bankruptcy Act" (1919) 27 J. Can. Bankers' Assoc. 426 at 435. 



and experience on the part of business men, financial interests, legislators and other 

interests in the mother country".'" ''If they are good enough for England, or if they are 

necessary in England, they are necessary in Canada. A debtor should be just as careful 

and just as honest in his business dealings in Canada as he is in ~n~land."'" Therefore, 

in drafting his Bill, Grundy based the discharge provisions on the English sections with 

"practically no changes. They are almost verbati~n."'~~ It was important to model the 

new legislation on the English Act in order "to profit by the experience of the mother 

country in dealing with the discharge of debtors and further to obtain the benefit of many 

English decisions".'" The Solicitor General claimed it was not possible to alter the Bill: 

The English law has been in force so long that every section has been 
judicially interpreted and if we start changing the wording we change the 
meaning of the authority. It has been so carefully reviewed, amended and 
interpreted that it would be wise for us to take the benefits of their 
experience rather than make changes.ln 

The willingness to embrace English Bankruptcy legislation as the perfect model was 

consistent with the general trend in the Canadian common law legal community at that 

time to accept laws and ideals fiom the Empire as worthy of emulation."* 

I" H.P. Grundy, "The Bankruptcy Act" Canadian Legal History Project Archives, Manitoba AWCLH 
A-41 at 13. 

17' H.P. Grundy, 'The Bankruptcy Act" (19 19) 27 J. Can. Bankers' Assoc. 426 at 436. 

17' H.P. Grundy, b'Synopsis of Canadian Bankruptcy Act" (1919-20) 1 C.B.R. 325 at 327, 344; See 
H.P. Grundy, "The Bankruptcy Act*' in Canadian Legal History Project Archives, AWCLH A-41 at 13. 

~n House of Commons Debates (9 May 1919) at 2267 (Guthrie). Similarly counsel for the Canadian 
Bankers' Association argued that if the English legislation was not followed "we will not be able to take 
advantage of the English text books and of the cases which have been decided in England interpreting the 
English Act". Letter to Secretary of the Canadian Bankers' Association (28 October 1918) Enclosure to 
Circular 5-P (4 November 1918) Canadian Bankers' Association Papers, Canadian Bankers' Association 
Archives. 

17' B. Baker, 'The Reconstitution of Upper Canadian Legal Thought in the Late Victorian Empire" 
(1985) 3 L. & Hist. Rev. 219 at 274. See also B. Hibbitts, 'A Bridle for Leviathan: The Supreme CourC 
and the Board of Commerce" (1989) 21 Ottawa L.R. 65 at 105; B. Hibbitts, " A  Change of Mind: The 
Supreme Court and the Board of Railway Commissioners, 1903-1929" (1991) 41 U.T.LJ. 60 at 89. 
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However, not all agreed that England provided the ideal model. The Retail 

Merchants Association claimed that there was no need to follow English legislation. "In 

Canada, our commerce, in custom and in laws, is not so defined or developed, as to 

warrant the English Act being taken as proper for us yet."'79 When the Bill moved to the 

House of Commons, one Member questioned whether "an Act that has proved 

satisfactory in an old country like England will be equally satisfactory in a comparatively 

new country with large areas yet to be developed?"'s0 One Senator claimed: 

[I]t does not follow that a bankruptcy law that has grown up in England 
during a long time and to suit their circumstances will necessarily, if 
transplanted, be suitable to ~anada.'~'  

An editorial in the Canada Law Times suggested that the English provisions were 

"unworkable, or very cumbersome". Despite the pleas not to copy the English Act, "wise 

men here who never saw a Bankruptcy Act in operation but only in print, persisted in 

their notion that what is English Law is perfect for ~anada'~. '*~ 

The Retail Merchants Association was filly supportive of a bankruptcy discharge, 

but, they argued that the 1919 Act went too far in favouring the interests of creditors. 183 

The Bill, as drafted was "not for the facilitating of the discharge to an honest debtor7'. 

The legislation was designed only to protect business firms against "the errors of 

judgment on the part of credit men". The Bill was an instrument designed to "menace 

and terrify".'84 The RMA claimed that the Bill "strikes us as purely a creditors' Act .... 

Further analysis of the Parliamentary debates and votes during this time would reveal the extent to which 
there was any split between the Quebec members and members from the common law provinces. 

Special Committee ( 1  7 April 19 1 8), supra note 3 1 at 4. 

'* House of Comrnons Debates (2 May 191 9) at 2007 (Maharg). 

''I Senate Debates (26 May 19 19) at 504 (Ross). 

182 bbE!ditorial: Bankruptcy" (1920) 40 Can. L.T. 546 at 547. 

la The Retail Merchants' Association claimed its membership differed from the Credit Men's Trust 
Association, half of whose membership were said to be wholesalers and do business on credit Special 
Committee (17 April 1918), supra note 31 at 5.9'29. 

la ibid at 3. 



[A] maze of technicalities would lose the debtor on his way to fieed~rn.'"~~ 

The English model fitted closely with the needs of the CCMTA 
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and creditors 

more generally. When contrasted to the pro-debtor American Bankruptcy Act of 1898, 

the English model had greater appeal. In 1898, the United States abandoned the notions 

of creditor consent and conditional discharges that had featured in its earlier legislation. 

The American legislation radically departed from the English model and ended any link 

between payments to creditors and the entitlement to a discharge. Whereas the English 

Act of 1883 had shifted control of the discharge fiom creditors to the court, the U.S. 

Bankruptcy Act did not grant discretion to bankruptcy judges. Congress had fixed the 

discharge rules and the role of the court was to simply rule on whether the statutory 

grounds for denial had been proven and either grant or deny a discharge. The U.S. 1898 

Act "signalled a clear ... parting of the ways between England and the United States 

regarding the discharge".'86 

There was little mention of American reforms north of the border. The general 

perception of American bankruptcy law was that it favoured the debtor. In a letter to the 

Minister of Justice, Grundy cIaimed that the American model was rejected "by reason of 

the laxity which existed, not only in the Act itself, but also with judges in granting 

discharges to bankrupts".187 Lewis Duncan, an early bankruptcy scholar, was also critical 

of the American discharge provisions: 

C. Tabb, 'The Historical Evolution of the Bankruptcy Discharge" (1991) 65 Am. Bankr. L.J. 325 
at 362-364. See also D. Boshkoff, ''Limited, Conditional, and Suspended Discharges in Anglo-American 
Bankruptcy Proceedings" (1982) 131 U. Penn. L. Rev. for a discussion of the differences between the 
English and American models. 

Letter of H.P. Grundy to C.J. Doherty, Minister of Justice (13 July 1917) Department of Justice 
Papers, PAC RG13 A2 Vol. 213 File 1074-1092, 1917. There was an awareness of United States 
legislation. S.W. Jacobs, while studying the matter for the Liberal Party, wrote to an American law firm in 
1916 inquiring about the standard American Bankruptcy text. Jacobs indicated in his letter that his 
Committee was studying "the question of the introduction of a federal bankruptcy act in Canada, on lines 
similar to your federal act". See Letter of Jacobs to William Travers Jerome (4 February 1916) Jacobs 
Papers, PAC MG27 III C3 Vol. 1. at 48 and 49. However, there is no evidence to suggest that American 
reforms were ever seriously considered. 



Laxity in the administration of this part of the Act has been one of the 
principal causes of dissatisfaction with United States banlmptcy statutes, 
which have too often been administered as if they were a clearing house for 
the liquidation of debts, a sort of constant j~bi1ee.I~~ 

The English discharge, which focused on the conduct of the debtor, had greater appeal. 

The transformation of the discharge, therefore, did not entirely represent a 

disinterested shift in values. Underlying the demands for reform lay specific creditor 

interests. While new forms of credit relationships in the new national economy may have 

made the discharge more acceptable generally, the Bankruptcy A c t  of 1919 met the needs 

of the credit community. 

Economic considerations do not provide a complete explanation of the timing of 

the legislation. Despite the clear wording in the B.N.A. Act, it was not certain that 

reform would take place at the federal level. Federalism and the impact of the War must 

also be considered. 

I11 The Reassertion of Federal Authority 
If one accepts that the legislation was a response to economic change, then the 

timing of the legislation may have turned on sufficient advances in the economy to 

support national legislation. A study of economic trends m a y  lead to general conclusions 

about the suitability of legislation to match economic needs. However, without fwther 

empirical analysis it is difficult to equate the year 1919 to a certain defined measure of 

growth. Further, one might suggest that there had been sufficient growth to support 

national legislation before 19 19. Federalism and the intervention of the war offers some 

additional insights on the timing of the legislation. Federalism also shaped the nature of 

the debates as constitutional issues ofien took precedence over a discussion of the 

substantive merits of the Bill. 

L. Duncan, The Law and Practice of Bankruptcy in Canada (Toronto: Carswell, 1922) at 38. 
Levi & Moore concluded in their comparative study that the Canadian discharge provisions were more 
carefully designed than those in the American Act "to safeguard the financial community against the 
dishonest and the wastrel". E. Levi & J. Moore, "Bankruptcy and Reorganization: A Survey of Changes" 
(1937) 5 U. Chic. L. Rev. 1 at 22. 



A The Influence of the Provincial Model 
While the economic boom that occurred in the early part of the twentieth century 

provided the federal government with ample reason not to raise the bankruptcy issue, 

federalism also operated as an important constraint on reform. The Voluntary 

Assignments ~ a s e ' ~ ~  of 1894 had settled the question as to the validity of provincial 

legislation in the absence of a federal banhuptcy act. The Privy Council decision 

contributed to the growth of provincial legislation and undermined the need for federal 

intervention. After 1894, the validity of provincial law was challenged on occasion. 

However, the courts were unwilling to disturb the Privy Council The Prince 

Edward Island Court of Appeal upheld the validity of the provincial Judgment Debtors 

Act. The Privy Council decision combined with the continued absence of federal 

bankruptcy legislation influenced the Court's ruling: 

[I]t is quite clear since the decision of the Privy Council in Attorney- 
General of Ontario v. Attorney-General of Canada ... that though it may be 
open to the Dominion Parliament to deal with this matter as part of 
bankruptcy law, it does not follow that it is excluded from the legislative 
authority of the Provincial Legislature, when there is no bankruptcy and 
insolvency legislation of the Dominion Parliament in e~istence.'~' 

The absence of any federal initiative after 1903 and the continuation of provincial 

regulation had a significant impact. The provincial model had become so entrenched that 

by the time that the need for new legislation was raised, the initial response was to look to 

the provinces. The CCMTA did not originally envisage national legislation.'g2 It sought 

uniformity in provincial legislation. If provincial laws could be reformed to create a 

uniform regime, such a course would "facilitate trade not only between the provinces, but 

'* A&. of Ontario v. A.G. for Canada [I8941 A.C. 189 (P.C). 

I* E.g. Tooke Brothers v. Brock & Patterson (1907) 3 N.B. Eq. R. 496. 

19' McKinnon v. McDougall(1907) 3 E.L.R. 573 (P.E.I.C.A.) at 576. The constitutionality of federal 
and provincial statutes dealing with companies continued to be litigated. See A. Bohtmier, La FaiNte en 
Droit Constitutionnel Canadien (Montreal: Presses de L'Universit6 de Mont&l,1972) at 102. 

'92 Letter of James Aikins to R.C. Smith, Vice Pres. of CBA (20 May 1915) CBA Papers, supra note 
20. 



with other nations".'93 The natural reaction of the CCMTA was to seek reform of the 

various provincial regimes under which the authorized trustees had long been operating. 

Fearing an imposition of a costly court supervised bankruptcy system in use in other 

countries, the CCMTA preferred the provincial regime as it avoided "all the red tape of 

the administration of [a] banlouptcy act".1gP The CCMTA did not want to lose control 

over the liquidation of debtors' estates as a result of the renewed agitation for a federal 

bankruptcy law.'9s It therefore passed a resolution in 1916 that "the Canadian Bar 

Association be asked to draft out a uniform assignments act for submission to all the 
99 196 provinces . The CCMTA eventually abandoned the concept of pursuing uniformity at 

the provincial level in favour of a new federal lawlg7 which sought to retain some of the 

Ig3 Letter to Canadian Bankers' Association from CCMTA (14 November 1916), Canadian Bankers' 
Association Papers, Can. Bankers* Assoc. Archives, (87-536-01, Legislative Reports from Council). 

l W  Letter of CCMTA to Sir James Aikins, President of the CBA (5 July 1916) CBA Papers, supra 
note 20. S e  also H. Detchon, "Uniform Assignment Act Necessary: Irritating Phase of Canadian Business 
Should be Removed" Monetary Times (5 January 19 17) 154. 

195 "This Association[CCMTA], which has as members and shareholders over one thousand 
wholesale merchants and manufacturers in Canada, has for some years past viewed with some little 
uneasiness the agitation throughout Canada, and in particularly in eastern Canada, for a Bankruptcy Act." 
Letter of H.P. Grundy to James Aikins (15 January 1917) CBA Papers, supra note 20. 'Whereas the 
present assignments acts of most of the provinces of Canada allow of the expeditious winding up of estates 
under the supervision of the creditors without the burdensome costs incident to the establishment of the 
bankruptcy courts." Resolution of CCMTA attached to letter of CCMTA to CBA (5 July 1916) CBA 
Papers, supra note 20. 

'% Resolution of CCMTA attached to letter of CCMTA to CBA (5 July 1916) CBA Papers, supra 
note 20. See also Minutes of Annual Meeting of the Canadian Bankers' Association (9 November 1916) in 
Minute Book I, Canadian Bankers' Association Papers, Canadian Bankers* Association Archives. See 
also, J. Honsberger, "The Historical Evolution of The Bankruptcy and Insolvency Process in Canada" 
[unpublished] at 47. Provincial branches of the CCMTA were asked to seek $10 from each member to be 
paid to the CBA fund which was to be applied 'LexcIusively in connection with expenses incurred ... with 
the campaign for uniformity of laws". Letter to Canadian Bankers' Association from CCMTA (14 
November 1916), Canadian Bankers' Association Papers, Can. Bankers' Assoc. Archives, (87-536-01, 
Legislative Reports from Council). 

Ig7 While no specific reason is given for the change in strategy, it is likely that problems of uniformity 
contributed to the Bill being submitted to the federal government. The CCMTA could focus its lobby 
efforts on one government rather than trying to achieve reform separately at the provincial level. Further, 
there would be no constitutional difficulties with federal legislation, given the express grant of power. The 
CCMTA foresaw that reform of the provincial level could lead to the legislation being ultra vires and 



advantageous administrative provisions of the provincial law.'" Provincial jurisdiction 

did not extend to compulsory proceedings or allow a discharge.199 These two elements 

were key concerns of the CCMTA and thus constitutionally necessitated a federal bill? 

However, when Parliament debated the Bankruptcy Bill some Members of 

Parliament continued to see merit in the idea of reforming provincial legislation. One 

Senator, duly impressed with the efficiency of the provincial legislation, suggested that it 

be allowed to continue. Rather than introducing an elaborate federal bill, the Senator 

suggested that Parliament "pass a short act to the effect that any debtor who had complied 

properly and honestly with the terms of the provincial Act should be entitled to receive a 

discharge". During the 1880s, the model of a federal discharge in combination with 

provincial distribution schemes had taken the form of an actual federal bill. 20' 

Another Senator pointed to the fact that the repeal of the Insolvent Act had forced 

the provinces to deal with the question of preferences which "they have dealt with rather 

effectually". In the Maritimes, for example, "there was no substantial grievance about the 

originally asked the CBA to only draft federal legislation if reform of the provincial law would be &l&a 
a. See Resolution of CCMTA attached to letter of CCMTA to CBA (5 July 1916) CBA Papers, supra 
note 20. 

19' In an article published in 1917, the General Manager of the CCMTA reviewed the state of 
provincial law: H. Detchon, "Uniform Assignment Act Necessary: Irritating Phase of Canadian Business 
Should be Removed" Monetary Times (5 January 1917) 154. 

'* The Privy Council in 1894 concluded that it was not necessary to define what was covered in the 
words "bankruptcy and insolvency". However, the Privy Council stated: "In reply to a question put by 
their Lordships the learned counsel for the respondent were unable to point to any scheme of bankruptcy 
and insolvency which did not involve some compulsion by process of law to secure to the creditors the 
distribution amongst them of the insolvent debtor's estate." A.G. of Ontario v. A.G. for Canada [I8941 A.C. 
189 at 200. While the Privy Council never expressed a view on whether a discharge was an essential part 
of the federal field, Blake had made the argument that the provincial law was not a bankruptcy law as it did 
not contain a compulsory provision and there was no discharge: The Jnsolvency Case in the Privy Council, 
Argument of Mr. Bhke  for the Appellant (Toronto: Bryant Press, 1894) Archives of Ontario, Blake Papers, 
MV 266 C2 Box 128, Env. 35 at 9-13. 

Reform at the federal level also allowed the CCMTA to coordinate its lobbying efforts more 
effectively. 

Debates of the Senate (26 May 1919) at 503 (Power). See Bill C-71, 4th Sess., 5th Parl., (1886); 
C-9,lst Sess., 6th Parl., (1 887). 



distribution of assets". The only difficulty was the absence of a legislative discharge, a 

fact which forced debtors to do business in the name of another. As provincial legislation 

was effective, the Senator proposed that a federal discharge should only be available 

where provincial distribution laws had been complied with. There was no need to create 

"other machinery that will run at the same time as the provincial legislation". Machinery 

already existed for the distribution of debtors' estates which could be used 

"economically without creating another system of vast bankruptcy Other 

Members of Parliament, rather than advancing the specific merits of provincial reform, 

chose to attack the constitutionality of the federal Bill. 

When Parliament debated the Bankruptcy Bill in 1919, there was a specific 

acknowledgment that the federal structure of the constitution had posed unique problems 

for bankruptcy reform in Canada: 

Only this Parliament can pass a bankruptcy law which will have uniform 
force and effect throughout the Dominion. One difficulty in the way is the 
fact that there is so many legislative jurisdictions in this country. In Great 
Britain, the Bankruptcy Act is a comparatively simple thing, there being but 
one central authority for the United Kingdom. But in Canada there is the 
Dominion Parliament, as well as nine provincial legislatures, and during the 
last forty years all the provincial legislatures have made some attempt to 
pass laws approximating very nearly to bankruptcy and insolvency lawsFo3 

The introduction of new federal legislation, after a long period of provincial regulation, 

led to inevitable challenges to federal jurisdiction: 

My honourable friend speaks of England having legislated in a much wider 
manner. Of course, Great Britain is not a federation, and is not bound by a 
written constitution. Great Britain can cover the whole ground. But our 
claim is that under the Constitution with powers divided so fairly between 
the provinces and the Dominion, this Act may trespass upon provincial 
rightsZO4 

The federal bankruptcy Bill was attacked in the Parliament on several occasions 

on the basis that it interfered with provincial jurisdiction over property and civil rights. It 

Debates of the Senate (26 May 1919) at 503 (Ross). 

'03 House of Commons Debates (28 March 191 9) at 992 (Guthrie). 

204 Debates of the Senate (28 May 1919) at 563 (Dandurand). 



was claimed that s. 11, which provided that a receiving order (an order which placed a 

debtor into bankruptcy) took precedence over all provincial attachments and executions, 

was uncon~titutional.~~~ Further, the argument was made that the Bill was a "direct 

infringement of civil rights in the province of Quebec. I do not see how this law and our 

law in Quebec can be re~oncilable."~ Another Member from Quebec similarly attacked 

the constitutional validity of the process to appoint trustees? 

The extension of the Act to include non-traders was also attacked on 

constitutional grounds. The abolition of the trader rule had the effect of "encroaching on 

private rights. It allows creditors to frnd out private secrets of all kinds and, in fact, it is a 

grave violation of property rights .... this is clearly odious to private rights." It was 

argued that the federal government could not regulate non-traders as the badauptcy and 

insolvency power was limited to trade and commerce matters.208 

One Senator quoted passages fkom Clement on the Canadian Constitution and 

claimed that "the regulation of non-traders had never been done before and I doubt very 

much if it is wananted by the ~onstitution"?~ Another Senator argued that Parliament 

had no power to "invade the rights of individuals who are not traders and who do not fall 

under the Federal jurisdiction." Parliament could not "appropriate jurisdiction over them" 

when it had been previously a matter of provincial j~risdiction.~'~ It was acknowledged 

that Parliament could interfere with matters of procedure and registration matters which 

normally fell within the ambit of provincial powers. However, the regulation of non- 

traders interfered with civil rights?" 

205 See Bill C-18, s. 11. House of Commons Debates (1 May 1919) at 1982 (Guthrie). 

206 House of Commons Debates (2 May 191 9) at 2008 (Cannon). 

'07 House of Commons Debates (1 May 1919) at 1987 (Archambault). 

'08 House of Commons Debates (15 May 1919) at 2004 (Archambault). 

2* Debates of the Senate (28 May 1919) at 562 (Beique). 

'I0 Debates of the Senate (28 May 1919) at 563 (Dandurand). 

2" Debates of the Senate (26 May 1919) at 563 (Beique). See also S.W. Jacobs, "The New 
Bankruptcy Act" (1 91 9) 4 Proceedings of the C.B.A. 173 at 175. Jacobs, intent on restoring the trader rule 

, < ,  . '1 . I. 



These arguments were given little weight, however, in the face of the clear 

wording of the federal bankruptcy and insolvency power in the B.N.A. ~ c t ? ' ~  The 

Solicitor General, in introducing the Bill in 191 9, reminded Parliament that "under s. 91 

of the British North America Act, the question of bankruptcy and insolvency is one of the 

questions which was left to the jurisdiction of the Dominion of Parliament". Pursuant to 

its powers under s. 91, Parliament had enacted the earlier Insolvent Acts. He explained 

how the legislation had been repealed and that the provinces had enacted legislation in 

the interval. The validity of provincial legislation had at one time been "doubted". 

However the matter was clarified by the Privy Council. While it was acknowledged the 

decision did indeed open the door for provincial legislation, the Solicitor General made it 

very clear that the scope of "provincial powers were exceedingly limited". Their 

legislation could not "compel a debtor to go into bankruptcy or provide for a discharge to 

the honest debtor".213 

The Solicitor General admitted that the Bill proposed to infiinge upon property 

and civil rights. "[Blut the British North America Act says that to this extent we may 

infringe upon property and civil rights ....'72'4 To reinforce the point, reference was made 

to the leading constitutional text, Lefroy's Canada's Federal  stern?" The Solicitor 

General claimed that the federal government "was not seeking to infringe on the rights of 

any province more than is necessary to give effect and validity to the particular 

wrote to one Senator and discussed possible definitions of the term. See Letter of S.W. Jacobs to Senator 
Bostock (31 May 1919) Jacobs Papers PAC MG27 III C3 Vol. 2, No. 547. 

2'2 The 1918 Bankruptcy Bill included a provision specifying that the Act was to "extend to all the 
provinces of the Dominion of Canada*'. Bill C-25, s. 2. The Special Committee later struck the provision 
from the Bill. See Special Committee on Bankruptcy (16 April 1918), supra note 31. 

2'3 Lefroy's interpretation of Cushing v Dupuy (1880) 5 A.C. 409 (P.C.) was read into the record. 
House of Commons Debates (28 March 1919) at 991 (Guthrie). See also Debates of the Senate (26 M a y  
1919) at 501 (Lougheed). 

*I4 House of Commons Debates (1 May 1919) at 1987 (Guthrie). 

2'5 House of Commons Debates ( 1  May 1919) at 1988. 
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9, 216 legislation now in question . 
Commentators writing on the new federal bankruptcy Bill also found it necessary 

to justify the intervention of the federal government on a constitutional basisO2l7 S.W. 

Jacobs argued that under the British North America Act bankruptcy and insolvency were 

within the "purview of the Federal authority". It had been the intention of the Imperial 

Parliament that bankruptcy and insolvency legislation "should have universal application 

throughout the  omi in ion"?'^ J.A.C. Cameron, the author of a comprehensive annotation 

to the Bankruptcy Act, noted that a question had arisen as to the jurisdiction of the 

Dominion Parliament to enact the legislation. Cameron claimed that a review of the 

Privy Council authorities led one to the conclusion that the federal legislation was intra 

vires. 219 

B The Impact of the War and the Growth of Federal Regulation 
The challenges to federal authority did not prevail. The private Bill of 191 8 

became a government matter the following year as Ottawa re-asserted its jurisdiction over 

bankruptcy and insolvency. Whereas in the past, most banlcruptcy bills had been 

sponsored by private members, in 1919 the Solicitor General introduced the Bill as a 

government proposal. However, the attempts to justify the use of the federal power must 

be considered in the context of the war. The very need for bankruptcy legislation was 

linked to the effects of the war and its afiennath. S.W. Jacobs, who introduced the Bill in 

191 8, set the tone of the debate: 

2'6 House of Commons Debates (2 May 1919) at 2008 (Guthrie). When the debate moved to the 
Senate, the government was aIso forced to defend the constitutionality of the Bill. See Debates of the 
Senate (28 May 1919) at 563 (Lougheed). 

See e.g., H.P. Grundy, "Synopsis of the Canadian Bankruptcy Act" (1920-21) 1 C.B.R. 325; J. 
Bicknell, "The Advisability of Establishing a Bankruptcy Court in Canada" (1913) 33 Can. L.T. 35 at 36; 
L. Duncan, 'The Operation and Effect of the Bankruptcy Act" (1922) 29 J. of Can. Bankers' Assoc. 502; 
G. T. Clarkson, "The Bankruptcy Act" (1920-21) 10 Can. Chart. Acct. 154; 0. Wade, "The Dominion 
Bankruptcy Act" (1920-21) 10 Can. Chart. Acct. 234. And, see the later article by J. Greenberg who 
similarly introduced the subject by beginning with the constitution. "The Bankruptcy Law in Canada" 
(193 1) 5 J. of Nat'l Assoc. of Referees in Bankr. 1 19. 

S.W. Jacobs, "A Canadian Bankruptcy Act-Is it a Necessity?' (1917) 37 Can. L.T. 604. 

219 J.A.C. Cameron, "Annotation: Bankruptcy Act" [I9201 53 D.L.R. 135 at 137-141. 



I think I can claim for this Bill that it is essentially a war measure at this 
particular time. We must be prepared when the war comes to a close, to be 
able to handle the situation which is bound to arise in this country as a result 
of the long-contained struggle and of the readjustments that will have to be 
made .... Many people will find at the end of the war that it will be 
necessary for them to reconsider their position .... 220 

The Retail Merchants' Association, in its submission to the Special Committee, also 

recognized the significance of the war: 

It appears to us that during the present commercial strain, owing to the war, 
as well as after the war is terminated, provision should be made whereby an 
honest debtor should be able to secure a release fiom debts in which he may 
have become entangled through misfortune or through no fault of his 
own.22' 

Parliament's adoption of the Bankruptcy Act  of 1919 must be considered in light 

of the unprecedented growth of government regulation in the Canadian economy. Monod 

argues that the war pushed the state into increasing its influence over c ~ m r n e r c e . ~  For 

example, the Union Government created various boards and agencies to assist in the 

coordination of the economy during the war. These included the Fuel Control Office, the 

War Trade Board, the War Purchasing Commission, the Food Board, and the Railway 

War ~oard." In addition, the 1914 War Measures Act gave Cabinet broad powers to 

make orders or regulations necessaxy "for the security, defence, peace, order and welfare 

of ~ a n a d a " . ~ ~  The war legitimized various forms of government intervention.225 No 

* House of Commons Debates (27 March 1918) at 206 (Jacobs). 

"' Special Cornminee (17 April 191 8). supra note 3 1 at 24. 

~2 Monod, Store Wars, supra note 130 at 260. See also C.D. Baggaley, The Emergence of the 
Regulatory State in Canada 1867-1939 (Ottawa: Economic Council of Canada, 1981) at 50. However, 
J.A. Corry notes that in comparison the Canadian economy was controlled less than other major 
participants. See J.A. Corry, "The Growth of Government Activities In Canada 1914-1921" (1940) 
Canadian Historical Association Annual Report 65. 

P3 B. Hibbitts, "A Bridle for Leviathan: The Supreme Court and the Board of Commerce" (1989) 21 
Ottawa L. Rev. 65 at 67. 

U4 War Measures Act 1914, S.C. 1914, c.2, s. 6. See B. Hibbitts, "A Bridle for Leviathan: The 
Supreme Court and the Board of Commerce" (1989) 21 Ottawa L.R. 65 at 82. Hibbitts in  a separate article 



other government bad relied on the power of the state to intervene in so many different 

ways. While some thought that the state had gone too far, others viewed it as just the 

beginning of an increased role for the state? 

It was not just the war itself that led to greater government intervention. The 

realities of the aftermath of the war were anticipated before the conflict came to a close. 

Industries that supported the war effort, such as munitions, faced the possibility of 

collapse following the end of the conflictP7 Many of the provinces enacted debt 

moratorium legislation to deal with the economic problems of the wararZ8 While the 

number of commercial failures dropped towards the end of the war,229 many feared the 

describes that the Borden Government "had become more powerful than any other government in Canadian 
history". B. Hibbitts, "A Change of Mind: The Supreme Court and the Board of Railway Commissioners, 
1903-1929" (1991) 41 U.T.L.J. 60 at 96. S.W. Jacobs, who introduced the bankruptcy Bill in 1918, 
complained that Parliament was "practically being superseded by Orders in Council". Letter of S.W. Jacobs 
to Peter Ryan (17 April 1918) Jacobs Papers, PAC MG27 IU C3 Vol. I, No. 213. 

US On the general growth of federal regulation, see J. A. Corry, "The Growth of Government 
Activities in Canada 1914-1921" (1940) Canadian Historical Association Papers 63. 

Brown & Cook, A Nation Transformed, supra note 36 at 321. 
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Ottawa L. Rev. 65 at 67. 
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for a period of six months. Ontario legislation required holders of mortgages to obtain an order of the court 
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impact of the removal of the moratorium legislation.D0 

Before the end of the war the government began planning for the return of its 

veterans. In 191 5 it created the Military Hospitals Commission and the following year it 

created a Board of Pension Commissioners to deal with the anticipated problem of 

veteran care. By 1917 many began to ask what would happen to the economy once the 

hundreds of thousands of troops returned from  oversea^.^' Brown and Cook argue that 

"by 1 9 1 8, the fiee wheeling economic activity and business practices of the pre-war years 

had been replaced by government regulationw." 

At the same time as Parliament considered the Bankruptcy Bill, another major 

piece of legislation was also being contemplated. In 191 9, the government appointed a 

special Parliamentary Committee to investigate the problem of the escalating cost of 

living. The deliberations of the committee led to the enactment of the Board of 

Commerce Act  and the Combines and Fair Prices Act in 191 9. The legislation created 

the Board of Commerce which could limit profits and fix prices with the goal of 

stabilizing the cost of living. The Board was responsible for, in the words of one 

historian, "exposing the villainous retail profiteers, encouraging production and bringing 

down high prices".w Another commentator argues that the Board of Commerce was "a 

direct assertion of the new, more activist role sought by many for the state in the interests 

of the public".m 

See for example the following letters found in the Department of Justice Papers, PAC RG13 A2 
Vol. 221, File 735. "[Tlhe necessity for such legislation will inevitably arise after the war, when the 
moratoriums will be lifted." Letter of National Biscuit and Confection to Department of Justice (16 April 
1918). "We think this is one of the things most needed in Canada especially after the war moratoriums are 
lifted." Letter of Ramsay Bros. to Department of Justice (16 April 1918). 

Owram, Government Generation, supra note 86 at 88-89. In 1918 a new Department of Soldiers 
Civil Re-establishment was created to oversee the demobilization effort. Brown & Cook, A Nation 
Trarqftorme, supra note 36 at 322. 

n2 Brown & R. Cook, ibid at 248. 

233 Monod, Store Wars, supra note 130 at 253; and, see generally B. Hibbitts, "A Bridle for 
Leviathan: The Supreme Court and the Board of Commerce" (1989) 21 Ottawa L.R. 65 at 71. 
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In the immediate post war period the federal govenunent continued to accept 

areas of responsibility which been previously assumed to have been in the area of 

provincial responsibility. In 19 19, the federal government created a Department of 

Health in response to an earlier influenza outbreak in 19 17- 18. Despite the fact that this 

area had been traditionally in the realm of the provinces, the new department was given 

wide authority over a range of health issues. In the same year the federal government 

introduced legislation providing financial assistance for technical education. The federal 

government also introduced grants for highway construction and established employment 

offices in the immediate post war years. As Brown and Cook note: 

These measures, part of the continuing momentum of the powerfbl central 
govemment of the war years, did not meet with any serious resistance from 
the provinces, though the years of unquestioned federal ascendancy were 
now rapidly drawing to a c~ose."~ 

Thus bankruptcy reform must also be considered in the context of federalism and 

the shifting balance of power between the provinces and the federal government. It was 

not certain that reform would emerge from the federal government. After 1903, the 

provincial model of debtor-creditor regulation became entrenched and continued to 

operate well after the economy began to evolve in a national direction. The re-emergence 

of bankruptcy law as a reform issue coincided with the outbreak of the War in 1914. The 

War allowed the federal government to reassert its authority over the field of bankruptcy 

and insolvency and justifl intervention on a national basis and shift the matter away from 

the provinces. 

Conclusion 
The Bankruptcy Act of 1919 is a significant milestone in the history of Canadian 

bankruptcy law. It marked the re-emergence of federal legislation after an absence of 

almost forty years. Canada was at last joining the United States and England as a nation 

with a permanent bankruptcy regime. The Act finally fulfilled the expectations of the 

drafters of the B.N.A. Act who had provided for a federal bankruptcy and insolvency 

Brown & Cook, A Nation Transformed, supra note 36 at 325. On the efforts of the federal 
government after the war, see J.A. Corry, "The Growth of Government Activities in Canada 1914-1921" 
(1940) Canadian Historical Association Papers 63 at 72. 



power. 

The Bankruptcy Act  improved upon provincial legislation and created a uniform 

regime. The legislation included a compulsory bankruptcy provision, allowed debtors to 

make composition agreements with creditors and enabled debtors to apply for a release of 

their debts. While many have aclmowledged the importance of the 1919 Act as providing 

the basis for Canada's modern bankruptcy lawF6 two further issues need to be 

considered. First, what explains Canada's long delay in enacting a permanent statute and 

secondly what factors contributed towards the transfonnation of the attitudes towards the 

discharge fiom a nineteenth century evil to an essential feature of the 19 19 Act? 

Canada's delay in adopting a permanent national Act contrasts with the earlier 

American reforms of 1898 and the landmark English legislation of 1883. The 

postponement may represent a difference in the timing of economic development in the 

three countries. The re-emergence of bankruptcy law as a national reform issue in 

Canada prior to the War can be explained in part by the growth in interprovincial trade 

and the emergence of new national firms. Whereas uniformity had been previously 

raised as an issue, claims of the importance of national markets had been premature in the 

nineteenth century. Further, the modernization of credit relationships and the new 

attitudes towards financial failure led to a wider acceptance of the discharge. 

The transformation of the discharge represented more than a shift in values. By 

1919 creditors recognized the discharge as part of the larger bankruptcy scheme which 

enhanced collection goals. The near forty year absence of the discharge provided 

numerous examples of debtors engaging in deceptive or fraudulent conduct under 

defective provincial legislation. The CCMTA, which had gained prominence during the 

provincial era, was well placed to recognize the needs of creditors and ensured that the 

Bill contained a discretionary discharge that was aimed at controlling the conduct of 

debtors. The English statute provided the perfect model and was a further independent 

influence on the Canadian law. The transfonnation of the discharge therefore represented 

not only a decline of the personal credit relationship but more importantly it also signified 

an acceptance on the part of creditors that an English based discretionary discharge was 

the best solution to fulfil their needs. The newer attitudes towards debt and financial 

236 See note 2. 



failure were relevant in that they gave the Banlavptcy Bill greater general appeal and 

allowed the uncontroversial principle of the discharge to be asserted without disclosing 

creditor interests. 

The timing of reform did not depend entirely upon the path of economic 

development and was also influenced by the federal structure of the Canadian 

constitution. Federalism continued to have an impact and impeded federal reform 

initiatives in the late nineteenth and early twentieth centuries even after Canada had 

experienced significant economic growth. After the Voluntary Assignments Case in 

1 894,237 provincial legislation became entrenched and when the reform issue again arose 

it was not certain that new legislation would emerge fkom Ottawa. The intervention of 

the war allowed the federal government to re-assert its authority over bankruptcy and 

insolvency. While the transformation of the Canadian economy made uniform legislation 

desirable, it is equally important to identify the significance of the division of powers on 

the reform process.238 

237 A.G. of Ontario v AG. for Canada [I8941 A.C. 189 (P.C). 
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CHAPTER 8 

Conclusion 

In 191 9, after a near forty year absence, Parliament reasserted its jurisdiction over 

bankruptcy and insolvency and passed what many believed to be an essential form of 

business regulation. Canada was at last joining the United States and England in adopting 

what was to become a more permanent form of bankruptcy legislation. The Bankruptcy 

Act  of 1919, although amended a number times, provided the conceptual framework for 

much of twentieth cenhlry Canadian bankruptcy law.' The legislation applied to all types 

of debtors, both individual and corporate. It allowed both voluntary and involuntary 

proceedings and enabled debtors to apply for a discharge. The Act that was repealed in 

1880, by contrast, was limited in application to traders and only allowed involuntary 

proceedings. The general consensus in 19 19 as to the desirability of a national bankruptcy 

act containing a discharge stands in stark contrast to the debates of the nineteenth century. 

What had been deemed an evil and immoral form of regulation in the nineteenth century 

became a necessity in 19 19. 

Bankruptcy and insolvency was one of the many important economic powers 

granted to Parliament under the British North America Act in 1867. From the beginning, 

however, bankruptcy law proved to be controversial. The original Insolvent Act of 1869 

was passed as a temporary measure and was limited in scope to traders. In 1875, 

Parliament abolished voluntary proceedings and in subsequent amendments it further 

restricted access to the discharge. Amendments, however, did not satisfy the Members of 

Parliament calling for repeal. The repeal movement, which began soon after the 1869 

Act came into effect, culminated in 1880 with the repeal of the Insolvent Act of 1875. 

Between 1880 and 1903, Parliament debated a number of bankruptcy bills. Only one bill 

bore the imprint of government policy and all bills failed to garner sufficient votes in 

parliament? 

I J. ZiegeI, "Canada's Phased in Bankruptcy Law Reform" (1996) Arner. Bankr. L.J. 383. 

2 See Appendix 1 to chapter 6. 



Why Canada repealed bankruptcy legislation in 1880 and did not pass a national 

uniform statute until 1919 has been the central question of this thesis. Opposition to 

nineteenth century bankruptcy law, the absence of federal legislation for a period of 

nearly forty years and the success of the I 9 1  9 Act can be explained by examining 

evolving attitudes towards the discharge and how the equitable distribution of the 

debtor's assets favoured or disadvantaged local and distant creditors. 

Bankruptcy law at its core is concerned with distributing the debtor's assets on an 

equitable basis and providing the debtor with a discharge. These two central goals 

dramatically interfered with the common law debtor-creditor relationship. Much of the 

debate in the nineteenth century focused on the morality of the discharge and whether it 

interfered with a debtor's higher obligation to repay debts. The collective nature of 

bankruptcy proceedings and the distribution of the debtor's assets on an equal basis were 

also central to the debate. Bankruptcy law's interference with the traditional common law 

scramble for the debtor's assets affected the specific interests of local and distant 

creditors. Bankruptcy law represented, therefore, both a conflict of values over the 

morality of the discharge and a distinct divergence of interests between local and distant 

creditors over the advantages and disadvantages of a pro rata distribution. This clash of 

ideas and interests took place within a changing economy that was moving away fiom its 

local and rural base. Institutional factors such as federalism and the emerging regulatory 

state also had an independent effect on the legislative history. 

A The Discharge and the Competing Values 

In the nineteenth century, the discharge proved to be the most contentious reform 

issue. The discharge provisions of the Insolvent Acts of I869 and 1875 were based upon 

creditor consent and the requirements for obtaining consent became more stringent as the 

decade progressed. While both Acts allowed debtors to apply for a discharge, the cowt 

had the discretion to award either a first or second class discharge. The classification 

system enabled the courts to pass judgment on the moral trustworthiness of the debtor. 

The call for repeal in 1880 was directly linked to the discharge. Many argued that 



releasing debtors fkom their obligations was not a proper role for the state. After repeal in 

1880, Parliament considered a number of bankruptcy bills that specifically excluded the 

discharge. 

One cannot understand Parliament's actions without examining the underlying 

attitudes towards the discharge. Two distinct positions were evident. On the one hand, 

debtors required a fresh start and it was unjust to burden a person with debt for life. 

Honest but unfortunate debtors deserved a discharge and the opportunity to start again. 

Forgiveness of debt was advocated for those who had been subject to the uncertainties of 

the market or who suffered from sickness or other mishap. 

Notions of forgiveness, however, competed unsuccessfully with the idea that all 

debts had to be honoured. The common claim heard in Parliament from the 1870s 

through to the end of the century was that bankruptcy law encouraged commercial 

immorality. The link between commercial immorality and bankruptcy law was derived 

from the fundamental obIigation to repay debts. Bankruptcy law interfered with this 

higher value. No law should lead a debtor to betray one's duty to one's fellow men. 

Debt was a private matter to be worked out between the parties. Members of Parliament, 

leading business newspapers and even the courts recognized a debtor's moral obligation 

to his creditors.' 

In the nineteenth century, critical attitudes towards the discharge and the popular 

appeal of individual responsibility may be linked to the local nature of credit relationships 

that depended upon trust and mutual exchange. The obligation to repay debts mattered 

more in a rural and local economy where the personal character of the debtor was the 

foundation of the credit relationship. Opponents of bankruptcy law focused on the 

immorality of the discharge and led a vociferous campaign to eliminate the ability of 

debtors to obtain a release of their debts. While there is evidence that in the 1870s a more 

legalistic and impersonal form of credit relationship was beginning to appear, local and 

ma1 markets continued to play a significant role in the economy. Older notions did not 

3 See e.g, Thomas Ritchie, The Fallacy of insolvency Laws and Their Baneful Effects (1885) as 
discussed in Chapter 6. Two Ontario courts accepted that moral obligation was sufficient consideration to 
support a reaffirmation agreement after the discharge. See Austin v Gordon(1872) 32 U.C.Q.B. 621; 
Adam v. Woodland(1878) 3 O.A.R. 213, discussed in chapter 5. 



disappear as credit-worthiness depended upon an assessment of character. The 

arguments of commercial immorality had great appeal in the largely rural economy of the 

1870s and continued to be raised throughout the 1880s and 1890s. 

If repeal and the continued failure of federal reform Bills between 1880 and 1903 

can be attributed to the unpopularity of the discharge and its challenge to the higher 

obligation to repay debts, it is significant to note that by 1919 opposition to the discharge 

largely disappeared. While notions of commercial morality dominated the debates of the 

nineteenth century, after the War the discharge was an accepted feature of the bankruptcy 

statute. Statements in the House of Commons that emphasized the fundamental 

importance of the discharge were not challenged. Reports in the financial press 

recognized that fmancial failure could be explained by circumstances beyond the debtor's 

controL4 The transformation of the economy explains the demise of notions of 

commercial morality. The emergence of corporations as a significant form of business 

organization and the growth of legalistic credit relationships such as the hire purchase and 

instalment agreements broke down the older forms of personal credit relati~nshi~s.~ This 

acceptance of the discharge as an essential aspect of bankruptcy regulation in Canada in 

the twentieth century parallels earlier developments in the United States and ~ n ~ l a n d . ~  

The debate over the discharge, however, did not entirely represent a disinterested 

debate over the fundamental nature of credit relationships. At times, appeals to larger 

. values concealed specific interests. For example, rural opposition to banbuptcy law 

might also be explained by the fact that fanners were excluded from the legislation. As 

the Insolvent Act of 1875 only applied to traders, farmers obtained no benefits under the 

4 Compare "Causes of Business Failures" Monetary Times (5 January 1882) 743 with "Business 
Failures" Monetary Times (22 February 1913) 414 as discussed in chapter 7. 

5 See discussion of D. Monod, Store Wars: Shopkeepers and the Culture of Mass Marketing 1890- 
1939 (Toronto: University of Toronto Press, 1996) at 165, 186 in chapter 7. 

6 On the growing acceptability of bankruptcy law in a modernizing American economy, see P. 
Coleman, Debtors and Creditors in America: Insolvency, Imprisonment for Debt, and Bankruptcy 
(Madison: State Hist. Soc. of Wisc., 1974) as discussed in chapter 3. In England, see B. Weiss, The Hell of 
the English: Bankruptcy and the Victorian Novel (Cranbury N.J.: Bucknell Univ. Press, 1986). 



Act. However, in their occasional status as creditors, farmers were required to bear the 

loss if any of their debtors were forced into bankruptcy. The injustice of this form of class 

legislation and the exclusion of the farming community also formed the basis of 

opposition to the legislation. While framing the call for repeal on the basis that 

bankruptcy law allowed merchants to escape fiom their obligations, the farming 

community was also responding to how the legislation affected their particular interests. 

Thus while it is important to analyze the competing values that were at stake in 

the debate over the discharge, it is also important to address the possible interests affected 

by bankruptcy law. The lengthy debate over the evils of the discharge that extended 

through to the 1890s diverted attention away from an equally important debate over the 

equitable distribution of the debtor's assets. 

B The Distribution of the Debtor's Assets and the Tension between Local 

and Distant Creditors 

Creditors who traded across regional boundaries focused on the other goal of 

bankruptcy law, first to prevent repeal and later to call for its reinstatement. Bankruptcy 

law offered a major advantage over the common law as it provided a distribution of the 

debtor's assets to all creditors on a pro rata basis. By way of contrast, the common law 

system of "first come first served" rewarded creditors who acted quickly. Creditors who 

traded at a distance were disadvantaged by such a regime and favoured a national 

bankruptcy law and its equitable distribution policy which prevented local creditors f?om 

seizing all of the debtor's assets. Bankruptcy law, by abolishing the common law race to 

the debtor's assets, reduced risks for foreign creditors and destroyed local creditor 

advantage. Distant creditors were also disadvantaged by preferential payments to family 

or local fkiendly creditors. Throughout the 1870s, Members of Parliament warned that 

repeal would have grave consequences for inter-provincial trade. Merchants, it was 

argued, would refuse to extend credit or ship goods across distances if Parliament 

repealed the law. 

Express support for a bankruptcy law in the 1870s came fiom the urban Boards of 

Trade located in Toronto and Montreal. These Boards of Trade sought to prevent repeal 

and had some success in delaying the law's demise. The Dominion Board of Trade, a 



national organization representing the various local Boards, also advocated the retention 

of the law. The efforts of the Boards of Trade suggest that there were signs of inter- 

provincial trade as early as the 1870s. However, not all agreed with the goal of uniform 

national legislation. The Dominion Board of Trade was itself divided over the issue and 

repeal suggests that the national vision of the economy was premature and that some 

creditors may have preferred to trade under the common law system. 

After 1880, bankruptcy law did not disappear fkom the parliamentary agenda as 

national and increasingly foreign merchants and creditors continued to demand uniform 

legislation. Foreign merchants complained that it was common practice for Canadian 

creditors to benefit at the expense of overseas creditors. Both Macdonald and Laurier 

received numerous pleas and petitions fiom overseas merchants seeking a national 

bankruptcy law that prohibited debtors fkom making preferential payments. Not all 

provinces took immediate steps to prohibit preferences. 

The absence of a national law in the 1880s and 1890s reflected the continued 

strength of the local and rural economy. The premise of equal treatment of creditors ran 

counter to the notion of offering assistance to a local friend or family member which lay 

at the heart of more traditional forms of business. Preferences were tolerated in many 

regions as they justly rewarded local enterprise at the expense of outsiders and foreigners. 

Loans to family members or friends were fundamentally different fiom credit obtained 

fkom businesses or banks. Preferences were expected where credit had been extended by 

a neighbour or family member? The failure of federal bills throughout the 1880s and 

1890s, and the slow pace of provincial reform to prohibit preferences, suggests that 

localism remained a factor. It also suggests that the many arguments against the 

bankruptcy discharge on the basis of individual responsibility may have concealed local 

interests seeking to retain the advantages of the common law. 

The success of the Bankruptcy Act of 1919 reflected a hdarnental shift between 

local and distant creditor interests. New national interest groups emerged just prior to the 

War to demand uniform legislation. As more f m s  engaged in inter-provincial trade, 

7 See discussion of "Bankruptcy Legislation" J. of Commerce (20 January 1893) 95 in chapter 6. 



there was a decided shift in the expected benefits of national uniform legislation.8 

Uniformity would do away with the older notion that outsiders did not have the same 

rights as those within the province? Whereas in the nineteenth century those benefits 

were debatable in a more local economy, by 191 9 numerous businesses stood to benefit 

from a national law. Further, the emergence of new national interest groups, such as the 

Canadian Bar Association and the Canadian Credit Men's Trust Association, provided 

the means for an effective lobbying effort. The Canadian Bar Association led the general 

call for uniformity of all commercial legislation, and the CCTMTA seized upon the 

banlauptcy issue and retained a lawyer to draft new legislation.10 The advantages of a 

national uniform legislation could no longer be denied. The debate over bankruptcy law 

in Canada therefore represented more than an emotional debate over the morality of the 

discharge. Local and distant creditors had a direct stake in the debate over whether to 

have a national law. 

Canadian economic development, therefore, affected the shifting fortunes of local 

and distant creditors and the evolving attitudes towards debt. If repeal in 1880 was 

symbolic of the weakness of the national economy, the Bankruptcy Ac t  of 1919 reflected 

an economy that was being transformed from its ma1 and local base. 

C The Role of Institutions 
By linking legislative change directly to economic development there may be a 

tendency to view the legislation as inevitable or precisely matching the evolution of 

business and commerce. The influence of the economy upon attitudes towards debt and 

the successes and failures of local and distant creditors should not be underplayed. 

However, other factors had an independent effect on policy direction. The economy 

began to change well before 1919 and one must also examine the institutional context to 

8 See B. Hansen, "Commercial Organizations and the Creation of a National Economy: The 
Demand for Federal Bankruptcy Law" (1998) 72 Bus. Hist. Rev. 86. 

9 S.W. Jacobs, "A Canadian Bankruptcy Law-Is it a Necessity?" (1917) 37 Can. L.T. 604. 

10 E.g. J. Aikins, "Commercial Law must be Standardized: ]Lack of Uniformity in Legislation here is 
Costly to Canadian Business" Monetary Times (7 January 1916). 



determine if there were any impediments to refom. Bankruptcy law was debated within 

the institutional framework of federalism and the emerging regulatory state. 

During the 1870s there was little sense that bankruptcy law was part of a larger 

regulatory state. Bankruptcy law was never adopted as a government reform measure 

and there was no specialized government department responsible for the legislation. As a 

regulatory measure, banlavptcy law had no institutional backing. While the Department 

of Justice had broad responsibility for the legislation, there was little support for the law 

as a public policy measure. The Department of Justice and the Prime Minister were more 

concerned with sorting out patronage appointments to fill the position of Official 

Assignee. By way of contrast, the English reforms of 1883 were initiated and 

implemented by a government with a strong policy direction. Senior civil servants 

formulated much of the policy expressed in the 1883 Act. The civil servants accepted 

that the state had a supervisory role to play. Bankruptcy law, in this new vision, was not 

just the concern of creditors but it affected the wider society.'' Nearly forty years later, 

the passage of the Canadian Bankruptcy Act of 1919 coincided with an unprecedented 

growth of federal regulation during the War. In Parliament, the Bill was justified as an 

important War measure to deal with the economic dislocation following the end of the 

conflict. 

Federalism also had a significant effect upon the legislative history of Canadian 

bankruptcy law. The division of powers and the ability of the provinces to regulate 

debtor-creditor matters provided Parliament with the option to abandon a controversial 

subject matter. Repeal in 1880 coincided with Ontario's enactment of a Creditors ' Relief 

Act to provide for an equal distribution of the debtor's assets. Federalism took on a more 

significant role after 1880 as the bankruptcy law debate shifted to a discussion over the 

scope of federal and provincial powers. Between 1886 and 1893, several Ontario courts 

ruled on the validity of provincial legislati~n.'~ The divided opinions of the Ontario 

I I V.M. Lester, Victorian Insolvency: Bankruptcy, Imprisonment for Debt and Company Winding- 
Up in Nineteenth Century England (Oxford: Clarendon Press, 1995). 

12 Broddy v. Stuart (1886) 7 Can. L.T. 6; Clarkson v. Ontario Bank (1 887) 13 O.R. 666; Clarkson v. 
Ontario Bank (1888) 15 O.A.R. 166; Edgar v. Central Bank of Cancuia (1888) 15 O.A.R. 196; Hunter v. 



Court of Appeal left the law in a state of conksion, and inhibited reform at both the 

federal and provincial level. It was not until 1 894 that the Privy Council resolved the 

uncertainty with its ruling in the Voluntary Assignments case.13 The decision, which 

upheld the validity of provincial legislation, contributed to the further growth of 

provincial laws and largely ended federal reform efforts until after World War I. 

Provincial law became entrenched as the primary means of regulating debtor-creditor 

matters. It would take the War and the efforts of a new national lobby group to shift the 

focus away fiom provincial regulation. 

The period of study coincides with the rise of the provincial rights movement at 

the end of the nineteenth century. The more highly publicized disputes between Ontario 

and Ottawa contrasts with Macdonald's tacit acceptance of provincial regulation of 

debtor-creditor matters. The repeal of the federal Act and the adoption of the Ontario 

Creditors ' Relief Act followed correspondence between Oliver Mowat and Macdonald's 

government leader in the Senate. After 1880, Macdonald did not take issue with 

provincial legislation and expressly chose not to use the power of disallowance. In 1883, 

in the House of Commons, he cast doubt on a private member's bill on the basis that it 

might interfere with provincial jurisdiction14 and in 1884 Macdonald raised jurisdictional 

complexities as a means to deflect foreign demands for reform.'5 Bankruptcy law was a 

controversial subject and the ability of the provinces to pass debtor-creditor legislation 

provided Macdonald and subsequently Laurier with a valid excuse not to proceed with 

federal legislation. Literature on the provincial rights movement has given little attention 

to the issue of bankruptcy law and the constitution, as it did not form part of the series of 

direct confrontations between Ontario and the federal government. Macdonald's explicit 

Drummer (1888) 15 O.A.R. 232; Union Bank v. Neville (1891) 21 O.R. 152; Re Assignments and 
Preferences Act (1893) 20 O.A.R. 489. 

14 House of Commons Debates (6 March 1883) at 119. 

15 "Insolvency kgislation" J. of Commerce (29 August 1884) at 308. 



decision not to challenge provincial jurisdiction in this area is worthy of attention and 

illustrates that not every jurisdictional issue was part of a confrontational strategy. 

Institutional factors must also be examined in order to complete the explanation. 

Bankruptcy law represented not only a competition of values over the morality of the 

discharge, but the debates also illustrated a direct conflict of interests between local and 

distant creditors. This clash of ideals and interests took place in the context of a changing 

economy and within the institutional framework of federalism and the emerging 

regulatory state. 

D Comparisons with the United States arzd England 
Chapters 2 and 3 illustrate that bankruptcy law was equally controversial in the 

United States and England. Developments in the United States parallelled the Canadian 

pattern of a brief experiment with national legislation followed by repeal. The United 

States enacted three short-lived statutes in 1800, 1841 and 1867 before settling on a 

national act in 1898. If one includes the Province of Canada Act of 1843, the Canadian 

experience is quite similar. There was little bankruptcy legislation passed in the pre- 

Confederation period and the Province of Canada Act of 1843 was allowed to expire in 

1849. Nova Scotia debated bankruptcy bills prior to 1867 but all failed to pass the 

assembly. Dating back to the pre-Confederation period, and including the repeal of the 

Canadian Act in 1880, both Canada and the United States experienced long periods 

without bankruptcy legislation. 

Federalism is the common factor. Local legislation in both Canada and the United 

States attempted to fill the gap left by the absence of a national statute. The ability of 

local legislatures to provide some form of debtor-creditor regulation alleviated some of 

the pressure on federal governments to adopt national legislation. Further, constitutional 

litigation over the validity of local legislation contributed to the delay in enacting a 

permanent bankruptcy statute in the United States and Canada. The rulings in Ogden v. 

saunders16and A. G. Ont. v. A. G. ~anada , '~  by upholding the validity of local legislation, 

16 12 Wheat. 213 (1827). 

17 11 8941 A.C. 189 (P.C.). 



removed the immediate need for federal legislation in the United States after 1827, and in 

Canada after 1 894.'* 

The rural nature of the economy and the division between local and distant 

creditors are also common themes in both Canada and the United states.'' The enactment 

of national bankruptcy legislation in the United States in 1898 and in Canada k 19 19 

coincided with the rise of nationally organized interest groups that were able to lobby 

effectively for uniform legislation? 

While there are clear parallels to the legislative history of bankruptcy law between 

Canada and the United States, English bankruptcy law had a more direct impact on the 

substance of Canadian law. The Canadian Bankruptcy Act of1919 was based upon the 

English legislation of 1883. However, the fact that the English reforms of the nineteenth 

century were not recognized until 191 9 is significant. In the nineteenth century, not only 

was the English Act of 1883 ignored, but Canada also refused to recognize the earlier 

landmark reforms of 1861. Nineteenth century Canada did not follow the bankruptcy 

reform initiatives of the English Parliament. 

English legal historians have pointed out that, despite the continued expression by 

Victorians of their moral outrage towards bankruptcy law, pragmatic realities and the 

drive for a more cost effective and eff~cient regime carried the day. England's repeal of 

the classification of discharges and the removal of the trader distinction in 1861 are 

examples of this pragmatism at work. The trader rule and the classification of discharge 

both featured in the Insolvent Acts of 1869 and 1875. While the English Parliament 

18 On the effect of constitutional litigation in the United States as a possible effect of impeding 
reform, see Barbara Mathews, 'Forgive us Our Debts': Bankruptcy and Insolvency in America 1763-1841 
(Ph-D., Brown University, 1994) at 179-180; D. Boshkoff, "Limited Conditional and Suspended Discharges 
in Anglo-American Bankruptcy Proceedings" (1982) 13 1 U. Pa. L. Rev. 69 at 1 11. 

l9 The associational economy described in Tony Freyer's work on the American antebellum period 
has a specific parallel to the rural and local economy of nineteenth century Canada. T. Freyer, Producers 
versus Capitalists Constitutional Conflict in Antebellum America (Charlottesville, Univ. of Va. Press, 
1 994). 

20 Compare B. Hansen, "Commercial Organizations and the Creation of a National Econctny: The 
Demand for Federal Bankruptcy Law" (1998) 72 Bus. Hist. Rev. 86. 



moved to liberalize its bankruptcy regime in the nineteenth century, Canada moved in the 

opposite direction. During the 1870s Canada tightened the discharge provisions and 

abolished voluntary proceedings. Parliament chose to ignore the English innovations of 

1861 and 1883. 

If one assumes that pragmatism is derived fiom experience and particular needs, 

one can conclude that the English reforms of 1883 were suitable to the advanced state of 

the English economy. While Victorians in England continued to raise moral concerns 

and call for harsher legislation, these more traditional arguments lost their force in a 

modernizing England. By way of comparison, the rhetoric of the English debate had 

more appeal in the Canadian setting where traditional credit relationships continued to 

hold sway. 

E Conclusion 
The study of the evolution of formal bankruptcy rules allows one to distinguish 

more accurately between insolvent debtors and what the law recognized as a bankrupt. 

One author who examined the early bankruptcy statutes of England claimed that the tern 

"bankrupt" was often mentioned but rarely understood. Debtors who encountered 

financial difficulty were described as bankrupts, without officially becoming a bankrupt 

under the statute. English bankruptcy statutes from 1571 to 1861 only applied to 

traders?' Similarly, Canada also utilized the trader rule in the nineteenth century. The 

definition of trader itself offers comment on what legislators in 1875 saw as relevant 

occupations to the commercial world. More importantly, however, only debtors who met 

the definition in the statute were eligible for bankruptcy. If historians wish to describe 

bankruptcy rates or levels of fmancial failure, the legal distinction must be kept in mind.= 

A large number of debtors were ineligible for formal banhptcy proceedings. 

21 See I. Duffy, Bankruptcy and Insolvency in London during the Industrial Revolution (New York: 
Garland, 1985) at 304 criticizing economic historians for describing the bankruptcy rates without making 
reference to the legal definition. See also W J Jones, The Foundations of English Bankruptcy: Statutes and 
Commissions in the Early Modern Period (Philadelphia: American Philosophical Society, 1979)at 6. 

22 For example Norrie and Owram state that in recession 1913 unemployment rose, land prices 
tumbled and "bankruptcies sky-rocketed." K. Norrie and D. Owram, A History of the Canadian Economy 
(Toronto: Harcourt 1991) at 414. David Burley's study includes statistics on the rates of "insolvencies" 



The exclusion of a large number of debtors fiom bankruptcy proceedings between 

1869 and 1880 and the absence of any bankruptcy law for a period of nearly forty years 

had severe implications for debtors and the Canadian economy. Edward Balleisen's 

study of the American Bankruptcy Act of 1841, which was favourable to debtors, 

concludes that the lenient treatment of bankrupts and the ease of obtaining a discharge, 

"release[d] the economic energies of American bankrupts". The ability of bankrupts to 

return to the economy encouraged risk taking and allowed thousands of debtors to pursue 

new ventures after their encounter with bankruptcy law? A similar conclusion could be 

drawn with respect to the American Act of 1898. In Canada, after the repeal of the 

federal legislation, there could be no energizing of the economy through the return of 

debtors to the economy. Debtors, in many instances, opted out of the Canadian economy 

altogether. 

Throughout the debates there are references to the number of debtors who fled to 

the United States due to their inability to obtain a release of their debts. In the early 

nineteenth century, Laurier received letters fiorn Canadians who had sought refuge fiom 

their creditors in the United States. Exiling Canadian debtors, it was argued, meant the 

loss of "our good but unfortunate trading population".24 Between 1880 and 1896 several 

hundred thousand Canadians migrated to the United ~tates? The reason for this shift in 

population must be re-evaluated in light of the repeal of the federal bankruptcy legislation 

in 1880. 

Canadian historians who have examined business failure have largely focussed on 

the salvage of large infrastructure projects by the government. The tendency for 

Canadian governments to intervene and subsidize failing industries stands in contrast to 

1851-1881. The evolving regulatory framework and the eligibility of debtors to qualify as bankrupts is not 
discussed, see chapter 1 note 17. 

23 Edward J. Balleisen, Navigating Failure: Bankruptcy in Antebellum America (Ph.D. diss., Yale 
University 1995) at 452. 

24 House of Commons Debates (5 May 1887) at 283 (Edgar). 

25 M. Bliss, Northern Enterprise: Five Centuries of Canadian Business (Toronto: McCleiland & 
Stewart, 1987) at 249. 



its unwillingness to adopt comprehensive bankruptcy legislation providing for the 

discharge of a wide class of debtors. Individual enterprises formed a significant part of 

the Canadian economy and future studies of business history will have to take into 

account the limited range of legal options available to the fmancially troubled debtor 

before 1919. 
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